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PREFACE. 


AN  attempt  has  been  made  in  the  following  pages  to  deal  fully  with  the 
law  relating  to  fire  insurance.  For  this  purpose  reference  has  been 
made  to  all  reported  fire  insurance  cases  in  the  English  courts.  Owing 
to  a  variety  of  circumstances,  the  number  of  such  cases  is  much  smaller 
than  in  any  other  branch  of  the  law  of  equal  importance.  At  the  same 
time,  the  judges  who  have  decided  them  have  been  judges  of  great 
authority,  who  in  their  judgments  have  dealt  so  exhaustively  with  the  law 
of  fire  insurance  that  the  absence  of  direct  authority,  at  least  in  the 
shape  of  dicta  of  weight  and  importance,  is  not  so  great  as  at  first  sight 
would  appear. 

In  addition  to  the  reported  English  fire  insurance  cases,  all  fire 
insurance  cases  reported  in  the  Scotch  and  Irish  courts  have  been 
included.  The  judgments  in  such  cases  are  frequently  marked  by  great 
precision  in  their  statements  of  principle,  and  thus  serve  to  supplement 
the  English  authorities. 

All  cases  of  importance  from  the  Colonies  have  also  been  cited.  Such 
cases  are  useful  not  only  on  account  of  the  great  amount  of  fire  insurance 
business  carried  on  in  the  Colonies  by  English  fire  insurance  companies, 
but  also  because  the  judges  who  decide  them  profess  to  follow  and  apply 
English  law.  They  therefore  show  how  the  law  of  fire  insurance  is 
worked  out  in  detail,  and  at  the  same  time  illustrate  the  application  of 
general  principles  of  insurance  law  to  fire  insurance. 

It  has  been  found  impracticable  to  deal  with  American  cases,  owing 
to  their  number.  A  mere  selection  would  have  been  unsatisfactory, 
whilst  to  include  all  reported  cases  would  have  involved  an  investigation 
into  the  weight  to  be  given  to  the  decisions  of  the  various  courts  in  the 
United  States,  and  would  have  resulted  in  making  the  book  an  American 
rather  than  an  English  law-work. 
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For  the  American  l;i\v,  tlierefore,  the  authors  have  contented  them- 
selves by  referring  to  the  \vorks  of  Phillips  — who  is  in  himself  one  of  the 
highest  authorities  on  all  questions  of  insurance  law — DIUT,  and  May. 

In  view  of  the  comparative  dearth  of  direct  English  authority,  the 
authors  have  not  hesitated  to  seek  assistance  from  other  branches  of 
insurance  law,  and  more  particularly  from  marine  insurance  cases.  It 
must  not  hi'  forgotten  that  lire  insurance  developed  out  of  marine 
insurance,  and  that  it  is  only  through  accidental  circumstances  that  it 
came  as  a  matter  of  business  to  be  treated  separately  from  marine 
insurance,  and  in  conjunction  with  life  assurance  Nevertheless,  the 
connection  bet \\een  lire  insurance  and  life  assurance  is  only  superficial, 
whereas,  on  the  other  hand,  the  fundamental  principles  of  marine  and 
lire  insurance  are  the  same.  It  is  much  to  be  regretted  that  the 
. \--urance  Companies  Act,  190!),  by  drawing  a  distinction  between  marine 
and  non-marine  insurance  business,  has  assisted  in  obscuring  this 
important  tact. 

In  citing  cases  which  are  not  strictly  fire  insurance  cases,  the  authors 
have  stated  the  branch  of  law  to  which  such  cases  relate.  It  is  thus 
made  possible,  for  the  first  time  in  any  text-book,  to  discriminate  between 
propositions  which  are  directly  supported  by  fire  insurance  authority, 
and  those  which,  it  is  conceived,  are  applicable  to  fire  insurance  by 
analogy  from  other  branches  of  insurance.  Nothing  can  be  more  mis- 
leading to  a  reader  than  to  lump  together  cases  of  all  kinds  without 
some  such  warning. 

The  text  is  confined  so  far  as  possible  to  a  statement  of  the  existing 
law  in  the  authors'  own  words.  From  time  to  time  the  language  of 
divided  cases  has  been  adopted,  but  all  professed  quotations  and  discussion 
of  cases  have  been  relegated  to  the  notes  The  authors  thus  hope  that 
they  have  been  able  to  avoid  the  usual  vice  of  legal  text-books.  The 
insertion  in  I  he  text  of  long  strings  of  quotations  from  judgments, 

i-^persed  with  head-notes  of  particular  cases,  tends  to  confusion  of 
thought,  both  in  (he  writer,  who  shelters  himself  behind  the  judicial 
phraseology  without,  in  many  cases,  attempting  to  find  out  its  meaning, 
and  in  the  reader,  who  is  left  to  form  his  own  conclusions,  without  any 
cleur  guidance.  In  ihe  present  work  the  text  contains  the  conclusions 
which  the  authors  have  forme:!  after  considering  the  available  authorities; 
and.  at  the  -une  time,  the  notes,  by  containing  the  requisite  illustrative 
^notations  and  statements  of  the  facts  of  particular  cases,  will,  it  is 
believed,  enable  the  reader  to  verity  the  authors'  conclusions  for  himself. 
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FIRE     INSURANCE. 


CHAPTER  I. 

DEFINITIONS. 

A  "  CONTRACT  of  fire  insurance  "  means  a  contract  whereby  one  person 
undertakes  in  return  for  the  agreed  consideration  to  indemnify  another 
person  against  loss  or  damage  occasioned  by  fire  up  to  the  agreed  amount  (a). 

The  person  who  undertakes  under  a  contract  of  fire  insurance  to 
indemnify  another  is  called  the  "  insurer  "  (b). 

The  person  to  whom  the  undertaking  to  indemnify  under  the  contract 
of  fire  insurance  is  given  is  called  the  "  assured  "  (c). 


(a)  Castellain  v.  Preston  (1883),  II  Q.  B.  D. 
380,  C.  A.,  per  COTTON,  L.  J.,  at  p.  393  :  "  The 
policy  is  really  a  contract  to  indemnify  the 
person  insured  for  the  loss  which  he  has 
sustained  in  consequence  of  the  peril 
insured  against  which  has  happened." 
Prudential  Insurance  Co.  v.  Inland  Revenue 
Commissioners,  [1904]  2  K.  B.  659  (life 
assurance),  per  CHANNELL,  J.,at  p.  664  :  "  A 
contract  of  insurance,  then,  must  be  a  con- 
tract for  the  payment  of  a  sum  of  money, 
or  for  some  corresponding  benefit,  such  as 
the  rebuilding  of  a  house,  or  the  repairing 
of  a  ship,  to  become  due  on  the  happening 
of  an  event,  which  event  must  have  some 
amount  of  uncertainty  about  it  and  must 
be  of  a  character  more  or  less  adverse  to  the 
interest  of  the  person  effecting  the  insurance." 
Scottish  Amicable  Heritable  Securities  Associa- 
tion, etc.  v.  Northern  Assurance  Co.,  etc.  ( 1883), 
11  R.  (Ct.  of  Sess.)  287,  per  Lord  Justice 
Clerk  (MONCRIEFF),  at  p.  303  :  "  It  is  a  con- 
tract belonging  to  a  very  ordinary  class  by 
which  the  insurer  undertakes,  in  considera- 
tion of  the  payment  of  an  estimated  equiva- 
lent beforehand,  to  make  up  to  the  assured 
any  loss  he  may  sustain  by  the  occurrence  of 
an  uncertain  contingency.  It  is  a  direct, 
not  an  accessory  obligation  like  that  of  a 
surety,  and  is  fulfilled  and  terminated  by 
payment  of  the  loss."  Law  v.  London  In- 
disputable Life  Policy  Co.  (1855),  1  K.  &  J. 
223  (life  assurance),  per  PAGE-WOOD,  V.C., 
at  p.  228  :  "  Policies  of  insurance  against 
fire  or  marine  risks  are  contracts  to  recoup 
the  loss  which  parties  may  sustain  by  par- 
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ticular  causes.  Where  such  loss  is  made 
good  aliunde,  the  company  are  not  liable  for 
a  loss  which  has  not  occurred."  Ellis,  p.  1  ; 
Dowdeswell,  p.  73  ;  Phillips,  s.  1  ;  compare 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  1.  The  contract  is  usually  embodied  in  a 
policy. 

(b)  See  p.  53,  post.      As  to  the  meaning  of 
"  underwriter,"  see  p.  54,  post. 

(c)  Lion  Insurance  Association  v.   Tucker 
(1883),  12  Q.  B.  D.  176,  C.  A.  (marine  insur- 
ance), per  BRETT,  M.R.,  at  p.  187  :  "  What  is 
the  meaning  of  '  assured  '  in  insurance  law  ? 
It  is  that  in  respect  of  a  consideration  moving 
from  him  to  others  due  or  payable  to  them, 
or  in  respect  of  which  he  is  liable  to  them, 
whether  there  is  a  loss  or  not,  he  is  insured 
to  the  extent  to  which  he  has  insured  himself 
in   case   of   loss.     Now,    that   consideration 
moving  from  him  in  respect  of  which  he  is 
insured  is  in  insurance  law  called  a  premium. 
Usually  that  premium  is  a  sum  of  money, 
but  it  is  not  necessary  that  it  should  be  such, 
and  it  may  be  some  other  liability  than  the 
payment  of  money."      Great  Britain  100  .41 
Steamship  Insurance   Association   v.    Wyllie 
(1889),  22  Q.  B.  D.  710,  C.  A.  (marine  in- 
surance), per  BOWEN,  L.J.,  at  p.  720  :  "  In 
every  policy  which  any  one  who  is  familiar 
with  such  matters  has  ever  seen  the  word 
'  assured  '  (unless  there  is  something  to  limit 
its    meaning)    means    the    persons    whose 
interests  are  to  be  protected  by  the  policy." 
Ocean  Iron  Steamship  Insurance  Association, 
(Ltd.)  v.  Leslie  (1887),  22  Q.  B.  D.  722  n. 
(marine  insurance),  per  MATHEW,  J.,  at  p. 
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2  DEFINITIONS. 

The  "  premium '  means  the  consideration  which  is  given  by  the 
assured  to  the  insurer  in  return  for  his  undertaking.  It  is  generally  money, 
but  may  be  any  other  valuable  consideration  (d). 

"  Fire  "  implies  ignition  (e),  but  does  not  include  a  fire  lighted  in  the 
ordinary  course  for  domestic  or  other  use,  whilst  confined  in  its  proper 
limits  (/). 

"  Loss  or  damage  "  (g)  occasioned  by  fire  includes  loss  or  damage 
which  is  the  direct  and  probable  consequence  of  fire  (h). 

"  Risk  "  means  :  (1)  the  liability  undertaken  by  the  insurers  con- 
tingent on  the  happening  of  a  lire  (i)  ;  (-2)  the  danger  of  a  fire  happening 
and  the  consequent  chance  of  loss  to  the  property  insured  (k)  ;  (3)  the 
liability  incurred  by  the  assured  of  losing  his  property  (I). 

"  Policy  "  includes  any  written  document  containing  the  terms  of  a 
contract  of  fire  insurance  (m). 

"Cover  Note"  also  called  'Covering  Note,"  'interim  receipt," 
"  interim  protection  note,"  or  "  deposit  receipt  "  (ri),  means  a  document 
i^ued  by  the  insurers  during  the  negotiations  for  an  insurance  to  a  person 
proposing  to  insure  with  them,  by  which  they  acknowledge  receipt  of  a 
payment  in  respect  of  premium  and  undertake  to  hold  him  indemnified 
until  they  have  decided  whether  to  accept  his  proposal  or  not  (o). 

"  A  contract  of  re-insurance  "  is  a  contract  by  which  an  insurer  is  to  be 
indemnified  against  any  loss  which  he  may  sustain  by  reason  of  being 
himself  compelled  to  indemnify  the  assured  under  the  original  contract  of 
insurance  (p). 

7i2ti  n.    As  to  the  persons  who  may  be  assured,  (k)  See    Houlder    v.    Merchants'    Marine 

see  p.  33,  pir-l.  Insurance  Co.  (1886),  17  Q.  B.  D.  354,  C.A. 

(>l)   l."n>  Insurance  Association    \.    Tucker  (marine    insurance),    per    BOWEN,    L.J.,    at 

i  L883),   1-  (}.  B.  D.  170,  C.  A.  (marine  insur-  pp.  35(5,  357. 

ance),  per  BKKTT,  M.R.,  at  p.  187.    As  to  the  (I)  The  term  is  an  ambiguous  one,  and  its 

premium,  -see  further  p.  177,  jjo-sf.  meaning  in  any  particular  passage  is  con- 

(e)  Li-ii-itl  v.  London  . I    -<//<<«ce  Co.  (18(35),  trolled  by  the  context.     So  far  as  possible, 

19  C.   P>.  (x.s.)  1:2(1,  per  BYLES,  J.,  at  p.  133  ;  therefore,  the  use  of  the  word  will  be  avoided 

see  p.  02.  iin.-i.  throughout  the  present  work. 

(/)  Austin  v.  Drew  (1815),  4  Camp.  360,  (»i)  Re  Xonrich  Ei/in'lulil.;  Fire  Assurance 

per  (.linns,  ('..).,  ut  p.  3<>l  ;  see  the  passage  Society  (1887),  57  L.  'I'.  I'll,  p<  r  KAY,  J.,  at 

set  out  in  full  at  p.  (i2.  post.  p.  246  ;  Stamp  Act,  1891  (54  <fc  55  Viet.  c.  39), 

(g)  Except  where    the   context   otherwise  s.  91.     As  to  what  constitutes  a  policy,  and  as 

requires,  the  woril  "  loss,"  as  used  throughout  to  how  far  writin.Lj  is  necessary,  see  Chap.  X. 

this  work,  may  be  taken  to  include  "damage."  (n)  In  connection  with  Lloyd's  policies  the 

(It)  Everett  V.  London  Assurance  Co.,  supra,  preliminary   document   is   called   a   "slip." 

per  BYLES,  J.,a1   \>.  133.     As  to  the  doctrine  See  Chap.  XXV11. 

of  proximate  <  ,m  e,    ee  <  lhap.  XIX.  (o)  As  to  the  issue  of  a  cover  note  and  its 

(()  SI»L,  <  \.  Cox  (1856),  1  11.  &  N.  320,  effect,  see  p.  78,  post. 

PI  r   POLLOI  K.  C.B.,  at   p.   :;:il  :    '•  When  an  (  ;j)  Uclcu-  v.  Uarncs  (1807),  1  Taunt.  48 

underwriter   is   a.-ked,    '  \\"ill    \ou   effect   an  (marine  insurance),  per  MANSFIELD,  C.J.,  at 

iiiMirance   mi   this  risk?'    the   word   'risk'  p.   50:     ''A   reinsurance  consists  of  a  new 

doe.-  not   me. in  i  lie  '  danger,'  but  tin-  eiivuni-  assurance,  effected  by  a  new  policy,  on  the 

stain -i 's  \\lii'  li  give  ilv.  to  it.''     Urni/Jord  v.  same  risk  which  was  before  insured,  in  order 

Siiiiinii<l-i>n    (I, ssl  i,    7    (,».    H.    D.    45(t,  C.A.  to    indemnify    the    underwriters    for    their 

(marine  insurance),  pi  /•  l',i;  \M\VI;I.L,  L.J.,  at  previous    subscription;     and    both    policies 

]>.  4(iJ  :   "  That  "  (the  word  "  risk  '")  "  means  are  in  existence  at  the  same  time."     Joyce  v. 

both     the     voyage     commenced     with     the  Realm  Insurance  Co.  (1872),  L.  R.  7  Q.  B. 

neee--aiy    eruditions    to    make    the    under-  580    (marine    insurance),   per   LUSH,    J.,    at 

u riteis   liable  and   also  the  chance   of  loss  p.     5)S6.       As    to    reinsurance,     see    Chap, 

during  its  performance."  XXVI, 
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BY  entering  into  a  contract  of  fire  insurance,  the  assured  does  not  insure 
that  the  subject-matter  of  insurance  shall  not  be  burned  ;  nor  does  the 
undertaking  of  the  insurers  extend  thus  far.  The  object  of  the  contract 
is,  on  the  part  of  the  assured,  to  secure  the  payment  of  a  sum  of  money, 
or  its  equivalent,  and,  on  the  part  of  the  insurers,  to  undertake,  in  return 
for  what  is,  in  their  opinion,  an  adequate  consideration,  the  liability  to 
make  such  payment,  in  the  event  of  the  subject-matter  being  wholly  or 
partially  destroyed  by  fire  (a). 

SECT.   1.    WHAT  IS  A   CONTRACT   OF  FIRE   INSURANCE. 

A  contract  is  not  necessarily  a  contract  of  fire  insurance  because  it 
imposes  upon  one  of  the  contracting  parties  the  liability  to  make  good  at 
his  own  expense  any  loss  or  damage  to  the  property  specified  in  the  con- 
tract sustained  by  the  other  party,  which  may  be  occasioned  by  fire. 
This  liability  may,  by  express  terms,  be  undertaken  by  one  of  the  con- 
tracting parties  in  every  species  of  contract  in  which  there  is  a  possibility 
of  such  loss  or  damage  (&).  Thus,  a  tenant  may  contract  to  repair  the 

(a)  Prudential    Insurance    Co.    v.    Inland  some  consideration   usually  but  not  neces- 

Revenue  Commissioners,  [1904]  2  K.  B.  659  sarily   for   periodical   payments   called   pre- 

(life  assurance),  per  CHANNELL,  J.,  at  p.  6G3  :  miums  you  secure  to  yourself  some  benefit, 

"  Where  you  insure  a  ship  or  a  house,  you  usually,  but  not  necessarily,  the  payment  of 

cannot  insure  that  the  ship  shall  not  be  lost  a  sum  of  money  upon  the  happening  of  some 

or  the  house  burnt,  but  what  you  do  insure  event." 

is  that  a  sum  of  money  shall  be  paid  on  the  (l>)  Ex  parte  Batcman,  Re  Poiitlcdgc  (1856), 

happening  of  a  certain  event.     That,  I  think,  8  De  G.  M.  &  G.  263  (bailment)  ;  Maicman  v. 

is  the  first  requirement  of  a  contract  of  in-  Gillctt  (1809),  2  Taunt.   325  n.  ;  see  further 

surance.     It  must  be  a  contract  whereby  for  Chap.  XXIX. 


4     THE  NATURE  OF  THE  CONTRACT  OF  FIRE  INSURANCE. 

premises  demised  to  him,  if  they  are  damaged  by  fire  (c),  or  a  bailee  to 
make  good  the  loss  by  fire  of  the  goods  bailed  to  him  (d).  In  neither  case 
i>  the  nature  of  the  contract  changed  by  the  existence  of  the  liabilit}^  ;  it 
does  not  become  a  contract  of  fire  insurance,  but  remains  a  contract  of 
tenancy  or  bailment,  as  the  case  may  be,  with  the  advantage  of  containing 
an  additional  term  for  the  protection  of  the  landlord  or  bailor.  Such  a 
liability  need  not  in  every  case  be  imposed  by  express  terms  ;  there  are 
some  contracts  (c),  such  as,  for  instance,  the  contract  of  carriage,  in  which, 
from  the  mere  relation  of  the  parties,  a  term  imposing  it  is  by  law  to  be 
implied  (/).  In  connection  with  such  contracts,  the  party  to  whom  the 
liability  attaches  is  frequently  called  an  insurer  (,9).  This  is,  however, 
by  way  of  defining  the  extent  of  his  liability  and  distinguishing  it  from  the 
narrower  liability  imposed  in  other  contracts  of  an  analogous  nature  (h). 
Nich  contracts  cannot,  therefore,  be  regarded  as  contracts  of  fire  in- 
surance any  more  than  those  in  which  the  liability  is  added  by  express 
language. 

To  constitute  a  contract  of  insurance  it  is  necessary  that  the  insurers 
should  not,  apart  from  the  liability  undertaken  under  the  contract  in 
question,  have  any  interest  or  concern  in  the  safety  or  destruction  of  the 
subject-matter  of  insurance.  They  must  derive  no  benefit  from  its  safety 
exi-rpt  by  virtue  of  their  contract,  and  such  benefit  must  be  limited  to  the 
value  of  the  consideration  in  exchange  for  which  they  have  undertaken 
the  liability  (/).  Nor  must  they,  if  the  subject-matter  is  destroyed,  be 
under  any  liability  wider  or  more  extensive  than  that  which  the  contract 
imposes  ;  the  events  giving  rise  to  their  liability  must  be  those  specified 
in  the  contract  and  no  others  (/r),  and  its  extent  must  be  measured  by  the 
amount  which,  by  their  contract,  they  have  agreed  to  pay,  and  not  neces- 
sarily by  the  extent  of  the  loss  or  damage  sustained  by  the  other  con- 
tracting party  (/).  Their  relation  to  the  subject-matter  must  depend 
solely  upon  their  contract,  and  must  be  created  and  regulated  thereby. 
If  they  incur  any  liability  beyond  that  imposed  by  the  contract,  or  derive 
any  benefit  other  than  the  agreed  consideration,  such  liability  or  benefit 
is  attributable  to  some  right  of  property  in  the  subject-matter,  or  to  some 
other  contract  relating  thereto  which  is  more  extensive  in  its  operation, 
and  the  contract  in  question  has  in  reality,  therefore,  no  independent 
existence. 

Kven  though  the  contract  under  which  the  insurers  incur  liability  in 
the  case  of  fire  may  be  a  contract  of  insurance,  it  is  not  solely  for  that 
reason  a  contract  of  fire  insurance.  Thus,  a  contract  of  marine  insurance 

(<•)  See  Chap.  \.\IX.  insurer";  Re   Rotitl  edge,   K.r   purtc   Bateman 

(<l)  .\nrtl>  Ihili.^  and  Mnr-nilil,  Inxiintncc  (185<i),  8  Dr  G.  .M.  <.V  ('..  I'd:!  (bailment). 

f'n.  v.  /.inn/nil,  Liverpool,  and  Globi  Jn^nrniicc  (' )   For     ;i     list    of    such    contracts    see 

Co.  (IS77).  r.  Cli.  D.  r.ii'.i,  C.A.,per  .MKI.USH,  Chap.  A  XIX. 

L.J.,  at  p.  584  :   "  In  my  "pinion  ii  makes  no  (/)  Ibid. 

rlillVn  n. c  tlial    line  llic  bailment,  instead  of  (g)  See  p.  53,  post. 

being  in   the   mere  ordinary   terms  that   the  (h)  ll>i<l. 

bailer  should  be  liable  to  take  due  care  in  the  (»')  The  benefit    may,  after   loss,    become 

case  of  loss  by  lire,  is  upon   the  terras  that  pivatrr  by  reason  of  the  doctrine  of  subroga- 

he  should  be  absolutely  liable  in   the  case  tion  ;   sec  Chap.  A XIV. 

of  loss   by  fire.      That    is  not    a   contract  of  (k)  See  p.  (10. 

insurance  so  as  to  make  the  bailee  himself  an  (I)  See  Chap.  XXL 


THE    DUTY  OP    GOOD   FAITH.  5 

usually  includes  "  fire  "  amongst  the  perils  insured  agcainst  (w),  but  it 
remains,  in  spite  of  the  inclusion  of  fire,  a  contract  of  marine  insurance  (n). 
A  contract  of  insurance  is  not  a  contract  of  fire  insurance,  unless  its  object 
is  to  insure  against  loss  or  damage  occasioned  by  fire  (o),  and  the  peril 
insured  against  must  be  "  fire  "  and  no  other  (p). 

SECT.  2.  CHARACTERISTICS  OF  THE  CONTRACT. 

The  contract  of  fire  insurance  bears  a  general  resemblance  to  the  contract 
of  marine  insurance,  of  which  it  is  indeed  an  offshoot  (q),  and  also,  though 
in  a  lesser  degree,  to  the  contract  of  life  assurance.  The  general  principles 
of  insurance  law  apply,  with  few  exceptions,  equally  to  all  these  classes  of 
insurance  (r),  and  such  differences  as  exist  are  to  be  attributed,  as  a  rule, 
not  to  a  difference  in  the  principles  to  be  applied,  but  rather  to  a  difference 
in  their  mode  of  application  (s).  I 

Sub-sect.  1.     The  Duty  of  Good  Faith. 

The  contract  of  fire  insurance,  like  all  other  contracts  o'f  insurance  (t), 
differs  from  an  ordinary  contract  in  that  it  requires,  throughout  its  existence, 
the  utmost  good  faith,  or  uberrima  fides,  as  it  is  called,  to  be  observed,  on  the 
part  of  both  the  assured  and  the  insurers  (u).  In  addition  to  the  ordinary 
obligation  which  exists  in  every  contract  that  all  representations  made  by 
the  parties  during  the  negotiations  leading  up  to  the  contract  shall  be 
honestly  made  (x),  it  is  an  implied  term  of  the  contract  of  fire  insurance 
that  the  person  seeking  the  insurance  shall  communicate  to  the  insurers 
all  matters  within  his  knowledge  which  are  in  fact  material  to  the  question 
of  the  insurance,  and  not  merely  all  those  which  he  believes  to  be  material  (y). 

(TO)  See  the  form  of  policy  in  the  Marine  (q)  Compare  Sadlers'  Co.  v.  Badcock  (1743), 

Insurance  Act,  1906(6  Edw.  7,c.  41),Sched.  I.  2  Atk.  554. 

"  Fire  "  is  not  a  peril  of  the  sea  (Hamilton,  (r)  Castellain  v.  Preston  (1883),  11  Q.  B.  D. 

Fraser  and  Co.  v.  Panclorf  and  Co.  (1889),  12  380,    C.    A.,    per    BRETT,    L.J..    at    p.  386  ; 

A.  C.  518  (charter  party),  per  Lord  BRAMWELL,  Thomson  v.   Weems  (1884),  9  A.  C.  671  (life 

at  p.  527).  assurance). 

(n)  Compare   Imperial   Marine   Insurance  (s)  As    to    the    differences    between    the 

Co.  v.  Fire  Insurance  Corporation,  Ltd.  (1879),  different    branches    of    insurance    law,    see 

4  C.  P.  D.  166  ;    Maritime.  Marine  Insurance  Appendix  III. 

Co.  v.  Fire  Reinsurance  Co.  (1879),  40  L.  T.  (t)  Such  as,  for  instance,  the  contract  of 

166.     For    the    purposes    of    the  Insurance  marine    insurance ;     see    Marine    Insurance 

Companies  Act,  1909  (9  Edw.  7,  c.    49),    a  Act,  1906  (6  Edw.  7,  c.  41),  s.  17. 

policy  is  not  to  be  deemed  to  be  a  policy  of  (u)  Britton  v.  Royal  Insurance  Co.  (1866), 

fire   insurance  by   reason  only  that  loss  by  4  F.  &.  F.  905,  per  WILLES,  J.,  at  p.  909  ; 

fire  is  one  of  the  various  risks  covered  by  the  Broivnlie  v.   Campbell  (1880),   5   A.    C.   925 

policy  (ibid.,  s.  28  (3)).  (sale    of    land),    per    Lord    BLACKBURN,    at 

(o)  Compare  the  definition  of  fire  insurance  p.    954,    speaking   of   insurance;    Daries   v. 

business  in  Assurance  Companies  Act,  1909  London  and  Provincial  Marine  Insurance  Co. 

(9  Edw.  7,  c.  49),  s.  1  (b)  •   see  Chap.  XXX.  (1878),  8  Ch.  D.  469  (suretyship),  per  FRY,  J., 

(  p)  As  to  what  is  covered  by  the  term  at  p.  474,  speaking  of  insurance  ;    Phillips, 

"  fire,"  see  p.  62,  post.     Sometimes  combined  s.  533.     As  to  the  duty  of  good  faith  during 

policies  are  issued  which  include  an  insurance  the  negotiations,  see  p.  127,  post ;  as  to  the 

against  other  perils  as  well  as  fire  (e.g.  fire  duty  after  loss,  see  Chap.  XX. 

and  burglary  policies).  Such  policies  are,  how-  (x)  As    to    representations    made    during 

ever,  to  be  considered,  so  far  as  insurance  negotiations,  see  p.  139,  post. 

against  fire  is  concerned,  fire  policies,  since  (y)  Dalnlish  v.  Jarvie  (1850),  2  Mac.  &  G. 

they  are  in  reality  fire  policies  with  an  ex-  231  (injunction),  per  ROLFE,  B.,  at  p.  243, 

tended  scope.  speaking  of  insurance  ;    Moens  v.  Heyworth 
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A  failure  to  comply  with  this  term  vitiates  the  contract  (z)  ;  for  the  assured, 
as  heing  the  person  interested  in  the  subject-matter,  has  some  acquaintance 
with  its  nature  and  surroundings,  and  must,  therefore,  be  taken  as  against 
the  insurers  to  know  what  the  matters  are  which  ought  to  be  communicated 
to  them.  On  the  other  hand,  the  insurers  have,  as  a  rule,  no  particular 
knowledge  themselves  relating  to  the  subject-matter,  and  they  place 
reliance  upon  what  they  are  told.  Though  it  is  open  to  them  to  make 
inquiries,  they  may,  through  ignorance  of  the  circumstances,  omit  to 
make  the  inquiry  which  would  have  elicited  the  information  which  it  is 
material  for  them  to  have  (a).  To  guard  themselves  against  the  conse- 
quences of  such  an  omission,  they  have  therefore  the  right  to  a  full  disclosure 
of  all  material  facts  (b). 

Similarly,  it  is  the  duty  of  the  insurers  to  deal  fairly  with  the  assured  (c). 
They  must  place  at  his  disposal  airy  information  which  they  may  possess 
atTirting  the  risk,  and  must  not  allow  him,  in  ignorance  of  such  information, 
to  enter  into  a  contract  more  unfavourable  to  himself  than  he  would  other- 
wise have  done  (d).  Nor  can  they  rely  upon  any  terms  in  the  contract 
which  are  misleading  or  unfair  (e). 


Sub-sect.  2.     A  Contract  of  Indemnity. 

The  contract  of  fire  insurance  resembles  the  contract  of  marine  in- 
surance and  differs  from  that  of  life  assurance  in  that  it  is  purely  a  contract 
of  indemnity  against  losses  actually  sustained  (/).  Even  where  by  the 
terms  of  the  contract,  as  is  usually  the  case  (g),  the  insurers  expressly 
undertake  in  the  event  of  loss  or  damage  by  fire  to  the  property  insured, 
to  pay  or  make  good  the  loss  or  damage  up  to  a  specified  sum,  the  con- 
tract is  nevertheless  one  of  indemnity  (h),  and  of  indemnity  only  (i). 

(1842),    10   M.    &.    W.    147   (contract),   per  (1877),  5  Ch.  D.  569,  C. A.,  followed  in  Darrell 

PARKE,  B.,  at  p.  157,  speaking  of  insurance.  v.  Tibbitts  (1880),  5  Q.  B.  D.  500,  C.  A. 

Both  cases  were  followed  in  London  Assur-  (g)  For  various  forms  of  the  contract,  see 

anct  v.   Mantel  (1879),  11  Ch.   D.  363   (life  Appendix  II. 

a  —  iirance),  pfrJESSEi.,  M.R.,  at  pp.  367,  368.  (ft)  Dane  v.  Mortgage  Insurance  Corpora- 

(z)  See  p.  138,  po*t.  tion,  [1894]  1  Q.  B.  54,  C.  A.  (insurance  of 

(n)  As  in  tin-  modification  of  the  duty  of  securities),  per  Lord  ESHER,  M.R.,  at  p.  01. 

disclosure  by  the  asking  of  questions  by  the  (/)  Datby  v.  India  and  London  Lift  Axxtir- 

insnn-rs,  see  p.  145,  post.  ance  Co.,  mi  pro,  per  PARKE,  B.,  at  p.  387  : 

(b)  As  to  the  duty  of  disclosure,  see  p.  127,  "Policies    of    assurance    against    fire    and 
post.  against  marine  risks  are  both  properly  con- 

(c)  Carter  v.  Boehm  (1700),  3  Burr.   1905  tracts   of   indemnity,    the    insurer   engaging 
(marine    insurance),    per    Lord    MANSFIELD,  to  make  good,  within  certain  limited  amounts, 
<'..!.,    at    p.    1909;     Scottish   Equitable    Life  the  losses  sustained  by  the  assured  in  their 
Assuranct     X,,rirti/    v.    Jinixt    (J877),    4    K.  buildings,  ships,  and  effects/'     Ca^tdlain  v. 
(Ct.  <•»  Seas.),  JOTii  (life  assurance).  Prrxton  (1883).   11  Q.  B.  D.  380,  C.  A.,  per 

(d)  l>njj,ll  v.  }\'il«on  (1808),  1  Camp.  401  BRETT,  L.J.,  at  p.  380  :    "The  very  founda- 
(in-urance  against  militia  ballot).  tion,  in  my  opinion,  of  every  rule  which  has 

(e)  As   to  the  duties  of  the   insurers,  see  been  applied  to  insurance  law  is  this,  namely, 
further,  p.  128,  p<>*t.  that  the  contract  of  insurance  contained  in  a 

(/)  Italbif    v.     India    mid    London    Life  marine   or   lire   policy  is  a  contract  of  in- 

.1     /nance   Co.    (1854),    15   C.    B.    305    (life  demnity,  and  of  indemnity  only."     Darrell  v. 

assurance),  per  PARKE,  B.,  at  p.  387  ;   North  Tibbitts,  «U]>r«  ;  <  'ha, .man  v.  Pole  (1870),  22  L. 

British    and    Mi  iraniili-    Insurance    Co.    v.  T.  300  ;    West  of  England  Fire  Insurance  Co. 

London,  Licirpool,  and  Globe  Insurance  Co.  v.  lauacs,  [1897]  1  Q.  B.  220,  C.  A.  ;  Britton 
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It  is  the  fundamental  principle  of  fire  insurance  that  the  assured,  in 
case  of  a  loss  covered  by  his  contract,  shall,  so  far  as  the  sum  specified 
in  the  contract  permits,  be  fully  indemnified,  but  shall  never  be  more 
than  fully  indemnified  (/).  This  principle  is  applied  in  accordance  with  the 
following  rules,  namely  : — 

(1)  To  establish  a  right  to  indemnity  it  is  necessary  for  the  assured 
to  show  that  he  has  in  fact  sustained  a  loss  by  reason  of  his  interest  in  the 
subject-matter  of  insurance  (??;). 

(2)  The  extent  of  the  assured's  indemnity  must,  subject  to  the  terms  of 
the  contract  (??)  be  measured  by  the  loss  which  he  has  actually  sustained  (o). 

(3)  The  assured  is,  therefore,  not  entitled  to  receive  anything  by  way  of 
indemnity,  even  though  the  property  insured  be  destroyed  by  fire,  if  he 
has  in  fact  sustained  no  loss  (p).     Thus,  if  he  has  parted  with  the  whole 
of  his  interest  in  the  subject-matter  of  insurance  before  the  happening  of 
the  fire  which  destroys  it,  he  retains  nothing  to  which  the  right  of  indemnity 
can  attach  (q). 

Even  where  his  interest  remains  at  the  time  of  the  fire,  he  may  in  reality 
lose  nothing,  since  his  loss  may  have  been  made  good  to  him  by  some 
third  person  who  was  under  a  legal  obligation  to  do  so  (r).  In  neither  case, 
therefore,  is  the  assured  entitled  to  recover  anything  from  the  insurers  (s). 

It  further  follows  that  if  his  loss  has  been  in  any  way  diminished,  his 
right  to  indemnity  must  be  proportionately  abated  (£). 

(4)  If  the  assured  has  once  received  from  the  insurers  the  full  value 
of  the  subject-matter  of  insurance  (u),  he  cannot  retain  for  himself  any 
benefit  whatever  arising  out  of  his  interest  in  such  subject-matter,  by 
reason  of  which  he  would  be  more  than  fully  indemnified  (x).     He  is 
bound,  therefore,  upon  payment  of  his  indemnity  to  account  to  the  insurers 
for  any  compensation  which  he  may  receive  from  any  third  person  legally 
responsible  to  him  for  the  loss,  and  to  hand  over  to  them,  if  it  is  in  his 
power  to  do  so,  whatever    remains   of   the   subject-matter  of   insurance 
together  with  all  his  rights,  if  any,  against  third  persons  arising  out  of 
the  loss  (a). 

In  working  out  the  principle  of  indemnity,  it  frequently  happens  that 

v.  Royal  Insurance  Co.   (186G),  4  F.    &   F.  (q)  As  to  the  effect  of  a  transfer  of  interest, 

905,  per  WILLES,  J.,  at  p.  908  ;    Mason  v.  see  Chap.  XVII. 

Sainsbury    (1782),    3    Doug.    61,    per    Lord  ^  As  to  the  effect  of  an  indemnification 

MANSFIELD,  at  p.  64  ;   London  Assurance.  Co.  c,lninde,rsee  Chap.  XXIV.     As  to  the  rights 

v.  Sainsbury  (1783),  3  Doug.  245,  per  Lord  of  the  insurers  inter  se  where  the  assured  is 

MANSFIELD,  at  p.  253.  more  than  fully  covered  by  insurance,  see 

(/)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  chap   XXV 

380,  C   A.,  per  BRETT  L. J    at  p.  386  (s)  Castdlain  v.  Preston  (1883),  11  Q.  B.  D. 

P  ('N    P?'C9ro  w  C™]'furd  (18°b)'  3  Bf-   &     380,  C.  A.,  per  BRETT,  L.J.,  at  p.  389.     See 
P.  N.  R.  269  H.  L.  (marine  insurance),  per     t     .,        ,,;  /      VYTV 

LAWEENCE,  J.,  at  p.  307.  m  Sid                    ' 

(??)  As  to   the   exception   in   the   case   of  c  ii         i  • 

valued  policies,  see  p.  Si,  post.  J&?^±  ±Shap  III.  J 

(o)  Westminster    Fire    Office    v.    Glasgow  ior  thl*  PurP°se'  see  OnaP-  XXL 

Provident  Investment  Society  (1888),  13  A'.  C.  (*)  As  to  the  ri§hts  of  the  insurers  upon 

699,  per  Lord  SELBOENE,  at  p.  710  ;  Matthew-  payment  of  the  loss,  see  Chap.  XXIV. 

son   v.    Western   Assurance    Co.    (1859),    10  (a)  As  to  the  insurer's  right  of  subroga- 

L.  Can.  R.  8.  tion,  see  ibid.      As  to  the  cases    in    which 

(p)  Garden  v.  Ingram  (1852),  23  L.  J.  (CH.)  third  persons    are    liable  for    loss    by  fire, 

478,  per  Lord  CEANWOETH,  L.C.,  at  p.  479.  see  Chap.  XXIX. 
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the  assured,  either  with  the  assistance  of  the  insurers,  or  on  their  behalf, 
sues  a  person  alleged  to  be  responsible  for  the  loss.  Sometimes  both  parties 
may  be  insured  in  respect  of  the  loss  in  question,  and  the  action  may 
be  not  only  brought  but  also  defended  on  behalf  of  the  respective 
insurers  (b).  In  either  case  the  contract  of  fire  insurance  is  not  offensive 
to  the  law  against  maintenance,  since  it  is  a  contract  of  indemnity  and  is, 
therefore,  not  tainted  with  illegality  (c). 

Where  the  assured  has  effected  more  than  one  contract  of  insurance 
in  respect  of  the  same  subject-matter,  he  is  nevertheless  precluded  from 
recovering  more  than  a  full  indemnity  (d).  He  may,  in  the  absence  of 
a  condition  in  the  contract  limiting  the  insurers'  liability  in  such  case, 
recover  his  indemnity  against  such  of  his  insurers  as  he  pleases,  and  the 
manner  in  which  the  loss  is  to  be  borne  between  the  different  insurers 
is  left  for  them  to  adjust  between  themselves  (e).  In  such  a  case,  if  it 
appears  that  he  has  been  paying  a  premium  in  excess  of  what  is  payable 
in  respect  of  the  indemnity  to  which  he  is  actually  entitled,  a  proportional 
return  of  premium  may  have  to  be  made  by  the  insurers,  there  being  no 
consideration  to  iustifv  the  retention  of  the  excess  ( f ). 

*)  »  \  J    / 

The  contract  is,  in  theory,  a  contract  of  perfect  indemnity,  subject  to 
the  difficulty  in  practice  of  ascertaining  what  is  a  perfect  indemnity  (g), 
and  subject  also  to  a  possible  qualification  in  the  case  of  valued  policies  (h). 

Sub-sect.  3.    Fire  Insurance  distinguished  from  a  Wager. 

The  fact  that  the  contract  is  one  of  indemnity  distinguishes  the  contract 
of  fire  insurance  from  a  contract  by  way  of  gaming  or  wagering,  in  which 
no  question  of  indemnity  arises  (•2).  There  is,  indeed,  a  certain  resemblance 
between  them  in  that  they  are  both  contracts  to  pay  a  sum  of  money  upon 
the  issue  of  an  uncertain  event  ;  but  this  resemblance  is  merely  superficial. 

In  order  to  ascertain  the  distinction  between  the  two  contracts,  it  is 
necessary  to  take  into  consideration  the  following  matters,  namely  :— 

(1)  The  interest  of  the  parties.  In  a  wagering  contract  neither  of  the 
contracting  parties  has  any  other  interest  than  the  sum  or  stake  which  he 
will  win  or  lose  by  the  determination  of  the  event  (k) ;  in  the  event  itself 
or  in  the  subject-matter  affected  thereby  he  has  no  interest.  If,  therefore, 

(b)  As  to  actions  brought  or  defended  on  (life  assurance),  overruled,  but  not  on  this 
behalf  of  insurers,  see  Chap.  XXIV.  point,  by  Daily  v.  India  and  London  Assur- 

(c)  British    Cash    and   Parcels    Conveyors,  ance  Co.  (1854).  15  C.  B.  365  (life  assurance)  ; 
Ltd.  v.  Lamson  Store  Service  Co.,  Ltd,  [1908]  Jtankin  v.  Potter  (1873),  L.  R,  6  H.  L.  83 
1-K.    B.    1006,  C.    A.    (maintenance),    per  (marine  insurance),  per  BLACKBURN,  J.,  at 
FLETCHER    MOULTON,    L.J.,    at    p.     1014,  p.  119,  speaking  generally  of  insurance.     The 
speaking  of  fire  insurance.  principle  of  indemnity  is  not  to  be  worked 

(d)  As  to  the  effect  of  double  insurance,  out  by  the  application  of  the  laws  against 
see  Chap.  XVIII.  wagering,    which   laws   do    not    operate    by 

(e)  As  to  contribution   between   insurers,  way    of    qualifying    contracts ;     they    may 
see  Chap.  XXV.  render  particular  contracts  void,   but  they 

(/)  As  to  return  of  premium,  see  p.  186,  cannot    alter    them    (Andrews    v.    Patriotic 

post.  Assurance  Co.  (No.  2)  (1886),  18  L.  R.  Ir.  355, 

(g)  As  to  the  amount  recoverable  under  a  per  PALLES,  C.B.,  at  p.  360). 

contract  of  insurance,  see  Chap.  XXI.  (k)  Carlill    v.    Carbolic    Smoke    Ball    Co., 

(ft)  As  to  the  effect  of  valued  policies,  see  [1892]  2  Q.  B.  488  (contract),  per  HAWKINS,J., 

p.  97,  post.  at  p.  491. 

(0  Godsall  v.  Boldero  (1807),  9  East,  72 
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he  becomes  entitled  to  be  paid  the  sum  fixed  by  the  contract,  his  right 
to  it  depends  solely  upon  the  issue  of  the  event,  as  previously  agreed  by 
the  parties  (I).  It  is  not  paid  to  him  by  way  of  indemnity  ;  for,  in  what- 
ever way  the  event  may  be  determined,  or  whatever  may  be  the  fate  of 
the  subject-matter,  he  can  suffer  no  loss  against  which  he  may  be  in- 
demnified. In  a  contract  of  insurance,  on  the  other  hand,  the  assured 
has  an  interest  in  the  subject-matter  of  insurance  in  respect  of  which  he 
may  suffer  loss  (m).  The  uncertain  event  upon  which  the  contract  depends 
is,  moreover,  an  event  which  is  primd  facie  adverse  to  his  interest,  the 
insurance  being  to  provide  for  the  payment  of  a  sum  of  money  to  meet  a 
loss  or  detriment  which  will  or  may  be  suffered  by  such  interest  upon  the 
happening  of  the  event  (??). 

(2)  The  issue  of  the  event.  It  is  an  essential  element  of  a  wagering 
contract  that  either  party  to  it  may  win  or  lose,  the  question  whether 
either  party  will  win  or  lose  being  dependent  on  the  issue  of  the  event, 
and  therefore  remaining  uncertain  until  that  issue  is  known  (o).  If  either 
of  them  may  win,  but  cannot  lose,  or  may  lose,  but  cannot  win,  the  contract 
is  not  a  wagering  contract  (p).  If  this  principle  is  applied  to  the  contract 
of  fire  insurance  it  will  be  seen,  in  the  first  place,  that  the  assured  cannot 
lose.  He  pays  a  premium,  it  is  true,  but  this  is  in  performance  of  the 
consideration  for  the  contract.  The  payment  of  the  premium  is  not  in 
any  way  dependent  upon  the  issue  of  the  event  (q)  ;  and  the  assured 
can  never  be  called  upon  to  pay  anything  more,  whether  a  fire  takes  place 
or  not.  In  the  second  place,  the  insurers  cannot  win,  since  they  cannot 
receive  more  than  their  consideration  (r).  If,  however,  a  fire  takes  place, 
they  are  bound  to  lose,  and  the  assured  to  win,  since  he  thereupon  becomes 
entitled  to  receive  the  sum  agreed  under  the  contract  to  be  payable  upon 
the  issue  of  the  event. 

Where  a  contract  is  in  effect  a  wagering  contract,  it  is  immaterial  that 
it  purports  to  be  a  contract  of  insurance  (s). 

Sub-sect.  4.    Fire  Insurance  distinguished  from  a  Guarantee. 

Though  the  contract  of  fire  insurance  is  a  contract  of  indemnity,  it 
is  not  a  contract  of  guarantee  (f),  nor  are  insurers  sureties  (u).  Under  a 

(I)  And   therefore   no   action    will   lie   to  9Bing.  320  (bet  on  shares),  per  TINDAL,  C.  J., 

recover  it  (London  Assurance  Co.  v.  Sainsbury  at  p.  330. 

(1783),   3   Doug.   245,   per   BULLER,   J.,   at  (s)  As  to  contracts  of  insurance  by  way 

p.  249).  of  gaming  or  wagering,  see  p.  25,  post. 

(m)  Wilson  v.  Jones  (1867),  L.  R.  2  Ex.  (0  Seaton  v.  Heath,  [1899]   1   Q.   B.   782 

139  (marine  insurance),  per  BLACKBURN,  J.,  (guarantee),  per  ROMER,  L.J.,  at  pp.   792, 

at   p.    150 ;     As   to   insurable   interest,    see  793.     "  There  are  some  contracts  in  which 

p.  21,  post.  our  courts  of  law  and  equity  require  what 

(n)  Prudential    Insurance    Co.    v.    Inland  is   called    uberrima   fides  to    be    shown    by 

Revenue  Commissioners,  [1904]  2  K.  B.  659  the  person  obtaining  them.    ...    Of  these 

(life  assurance),  per  CHANNELL,  J.,  at  p.  663,  ordinary  contracts  of  marine,  fire,  and  life 

speaking,  inter  alia,  of  fire  insurance.  insurance    are    examples,    and    in   each   of 

(o)  Carlillv.  Carbolic  Smoke  Ball  Co.,  [1892]  them    the    person    desiring    to    be   insured 

2  Q.  B.  488   (contract),  per   HAWKINS,   J.,  must,  in  setting  forth  the  risk  to  be  insured 

at  p.  491.  against,     not     conceal     any     material    fact 

(p)  Ibid.  affecting  the  risk  known  to  him.      On  the 

(q)  As  to  the  payment  of  the  premium,  other  hand,  ordinary  contracts  of  guarantee 

see  p.  179,  post.  are  not  amongst  those   requiring  uberrima 

(r)  Compare    Paterson    v.    Powell    (1832),  fides  on  the  part  of  the  creditor  towards  the 
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guarantor,  tho  loss  for  which  tlio  surely  is  responsible  must  be  occasioned 
by  the  default  of  the  person  for  whom  the  guarantee  is  given.  On  the 
other  hand,  insurers  do  not  undertake  to  answer  for  the  default  of  another, 
but  to  make  good  a  loss  which  may  happen  by  reason  of  a  certain  event  (x)  ; 
and  it  is  therefore  immaterial  whether  or  not.  the  event  is  brought  about 
by  the  default  of  another  (//)  or  whether  the  loss  is  diminished  or  increased 
thereby  (.:).  The  effect  of  the  principle  of  indemnity,  however,  is  to  give 
to  insurers  rights  similar  to  those  of  sureties,  in  order  to  prevent  the 
assured  from  recovering  from  them  more  than  a  full  indemnity  (a),  and 
also  where  there  are  more  insurances  than  one  in  respect  of  the  same 
subject-matter  to  enable  the  loss  to  be  apportioned  amongst  the  different 
insurers  (b). 


Sub-sect.  5.     The  Cause  of  Fire  Immaterial. 

The  object  of  the  contract  is  to  provide  for  the  paj'ment  of  a  sum  of 
money,  or  for  some  corresponding  benefit,  to  meet  a  loss  or  detriment 


surety ;    and    more   non-communication   to 

the  surety  by  the  creditor  of  farts  known  to 
him  affecting  the  risk  to  be  undertaken  by 
the  surety  will  not  vitiate  the  contract  unless 
there  be  fraud  or  misrepresentation,  and 
misrepresentation  undoubtedly  might  be 
made  by  concealment.  .  .  .  Now,  when 
contracts  of  insurance  are  considered,  it  will 
In-  seen  that,  speaking  generally,  they  have 
in  common  several  features  in  their  cha- 
racter and  the  way  they  are  effected,  which 
distinguish  them  from  ordinary  contracts  of 
guarantee.  Contracts  of  insurance  are 
generally  matters  of  speculation,  where  the 
person  desiring  to  be  insured  has  means  of 
knowledge  as  to  the  risk  and  the  insurer  has 
not  the  means  or  not  the  same  means.  The 
insured  generally  puts  the  risk  before  the 
insurers  as  a  business  transaction,  and  the 
insurer  on  the  risk  stated  iixcs  a  proper  price 
to  remunerate  him  for  the  risk  to  be  under- 
taken ;  and  the  insurer  engages  to  pay  the 
loss  incurred  by  the  insured  in  the  event  of 
certain  specified  <  milingencies  occurring. 
On  the  other  hand,  in  general,  contracts  of 
guarantee  are  between  persons  who  occupy, 
or  ultimately  assume,  the  positions  of 
creditor,  debtor,  and  surety,  and  thereby 
the  surety  becomes  bound  to  pay  the  debt 
or  make  good  the  default  of  the  debtor. 
In  general  the  creditor  does  not  himself  go 
to  tlie  surety,  or  represent,  or  explain  to  the 
surety,  the  risk  to  be  run.  The  surety  often 
takes  the  position  from  motives  of  friend- 
ship to  the  debtor,  and  generally  not  as 
the  result  of  any  direct  bargaining  between 
him  and  the  creditor,  or  in  consideration  of 
any  remuneration  passing  to  him  from  the 
creditor.  The  ri-k  undertaken  is  generally 
known  to  the  surety,  and  the  circumstances 
generally  point  to  the  view  that  as  between 
the  creditor  and  surety  it  was  contemplated 


and  intended  that  the  surety  should  take 
\ipon  himself  to  ascertain  exactly  what  risk 
he  was  taking  upon  himself."  This  case  was 
reversed  in  the  House  of  Lords  ([1900]  A.  C. 
135),  but  without  affecting  this  point  ;  see 
He  Denton's  Estate,  Licenses  Insurance 
Corporation  and  Guarantee  Fund,  Ltil. 
v.  Denton,  [1904]  2  Ch.  178,  C.  A.  (surety- 
ship), per  YAUGHAN  WILLIAMS,  L.J.,  at 
p.  188.  Compare  Ca«1>  llnin  v.  Preston  (1883), 
11  Q.  B.  D.  380,  C.  A.,  per  BOWEN,  L.J.,  at 
p.  403. 

(it)  Dane  v.  Mortgage  Insurance  Corpora- 
tion, [1894]  1  Q.  B.  54,  C.  A.  (insurance  of 
securities),  per  Lord  ESHER,  M.R.,  at  p.  60. 

(.r)  Compare  Shaw  v.  Royce,  Ltd..  [1911] 
1  Ch.  138  (insurance  of  securities),  per 
WARRIXGTON,  J.,  at  p.  147  ;  Finlay  v. 
Mi. >•  lean  Inn^tmrnt  Corporation,  [1897]  1 
().  B.  517  (insurance  of  securities),  per 
CHARLES,  J.,  at  p.  522. 

(//)  See  the  next  subsection. 

(z)  Castellain  v.  Preston,  supra,  per 
I'.HWEX,  L.J.,  at  p.  403  :  "  It  seems  to  me 
that  a  good  deal  of  confusion  would  be  caused 
if  one  were  to  suppose  that  insurers  are  in 
i  lie  position  of  sureties.  A  surety  is  a  person 
who  answers  for  the  default  of  another,  and 
an  insurer  is  a  person  who  guarantees  against 
loss  by  an  event.  The  default  or  non- 
default  of  another  as  between  that  other  and 
the  person  who  is  insured  may  diminish  or 
increase  the  loss;  what  the  insurer  is 
guaranteeing  is  not  the  default  of  that 
person  :  he  is  guaranteeing  that  no  loss  shall 
happen  by  the  event.'' 

(<i)  Ihii!..  prr  BRETT,  L.J.,  at  p.  387  ; 
compare  1  him II  \.  TibbHts  (1880),  5  Q.  B.  D. 
500,  C.  A.,  per  COTTON,  L.  J.,  at  p.  563.  As 
to  the  right  of  subrogation,  see  Chap.  XXIV. 

(b)  As  to  the  right  of  contribution,  see 
(hap.  XXV. 
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which  may  be  suffered  by  the  assured  upon  the  happening  of  a  fire  (c). 
For  this  purpose  the  cause  of  the  lire  is,  generally  speaking,  immaterial  (<l). 
Thus,  the  assured  is  guarded  against  loss,  where  the  lire  causing  it  is 
occasioned  by  negligence  (e),  whether  it  is  the  negligence  of  himself  (/),  or 
his  servants  (g),  or  of  strangers  (h),  and  even  where  it  is  occasioned  by  a 
crime,  provided  that  the  crime  is  committed  without  his  privity  (?'). 

Sub-sect.  6.     Fire  Insurance  a  Personal  Contract. 

The  contract  of  fire  insurance  is  a  mere  personal  contract  between  the 
insurers  and  the  assured  for  the  payment  of  money  (k).  Its  purpose  is  not 
to  insure  the  safety  of  any  particular  subject-matter,  but  to  insure  the 
assured  against  loss  arising  out  of  his  connection  with  the  subject-matter  (I). 
It  is  not,  therefore,  a  contract  which,  in  the  case  of  buildings  insured  against 
fire,  runs  with  the  land  so  as  to  pass  the  benefit  of  it  to  an  assignee  of  the 
original  owner  (m),  or  which  is  so  connected  with  the  subject-matter  of  the 
insurance  (?;)  as  to  be  transferred  by  a  mere  transfer  of  the  subject-matter. 
As  the  effect  of  such  a  transfer  is  to  sever  the  assured's  connection  with 
the  subject-matter,  and  to  preclude  him  therefore  from  being  damnified  by 
its  subsequent  destruction,  the  purpose  for  which  the  contract  was  made 
ceases  to  exist,  and  the  contract  itself  is  extinguished  (o).  In  order  to 
transfer  the  contract  it  is  necessary  that  there  should  be  either  a  valid 
assignment  of  the  contract  itself,  in  which  case  its  personal  nature  renders 
the  consent  of  the  insurers  necessary  (p),  or  a  transfer  of  it  by  operation 
of  law  (q). 

It  is  nevertheless  so  far  connected  with  the  subject-matter  that  its 
transfer,  unaccompanied  by  a  transfer  of  the  subject-matter  gives  no 
rights,  as  a  general  rule,  to  the  transferee  (r),  since  he  can  suffer  no  loss  in 
respect  of  which  he  ma}^  be  indemnified  (s). 


Sub-sect.  7.     Fire  Insurance  an  Entire  Contract. 

Where  there  are  several  subject-matters  comprised  in  the  same  contract 

of  insurance,  the  contract  is,  in  the  absence  of  an  express  stipulation  to 

(c)  Pnidential    Insurance    Co.    v.    Inland  (I)  Sadhrs1  Co.  v.  Badcock  (1743),  2  Atk- 
Revenue  Commissioners,  [1904]  2  K.  B.  659  554,  per  Lord  HARDWICKE,  L.C.,  at  p.  556. 
(life  assurance),  per  CHANNELL,  J.,  at  p.  6G3,  See  further,  p.  13,  post. 

speaking,  inter  alia,  of  fire  insurance.  (m)  Rayner  v.  Preston,  supra. 

(d)  See  p.  65,  post.  (n)  Mildmay  v.    Folgham   (1797),   3   Ves. 

(e)  Dixon  v.  Sadler  (1839),  5  M.  &  W.  405  471,    per    Lord    LOUGHBOROUGH,    L.C.,    at 
(marine     insurance)     (affirmed     (1841),     8  p.  473. 

M.  &  W.  895),  per  PARKE,  B.,  at  p.  414.     See  (o)  As  to  the  effect  of  a  transfer  of  the 

further,  p.  66,  post.  subject-matter,  see  Chap.  XVII. 

(  /  )  Shaw  v.  JRobberds  (1837),  6  A.  &  E.  75,  (  p)  See  ibid. 

per  Lord  DENMAN,  C.  J.,  at  p.  84  ;  Jameson  v.  (q)  Rayner    v.    Preston,    supra  ;     Phoenix 

Royal  Insurance  Co.  (1873),  I.  R.  7  C.  L.  126.  Assurance  Co.  v.  Spooner,  supra  ;  Forgie  v. 

(g)  Dobson  v.  Sotheby  (1827),  M.  &  M.  90,  Royal  Insurance  Co.  (1871),  16  L.  Can.  Jur. 

per  Lord  TEXTERDEN,  C.J.,  at  p.  92.  34.     As  to  the  assignment  of  the  contract, 

(7()  Shaw  v.  Robberds,  supra.  see  Chap.  XVII. 

(i)  Midland  Insurance  Co.  v.  Smith  (1881),  (r)  As  to  the  effect  of  an  assignment  of  the 

6  Q.  B.  D.  561.  proceeds  of  a  policy,  see  ibid. 

(k)  Rayner  v.  Preston  (1881),  18  Ch.  D.  1,  (*)  As  to  the  necessity  of  the  person  seek- 

C.  A.,  per  BRETT,  L.J.,  at  p.   11  ;    Phoenix  ing  to  enforce  an  insurance,  having  an  in- 

Assurance  Co.   v.   Spooner,   [1905]  2  K.   B.  terest  in  the  subject-matter,  see  p.  21,  post. 
753,  per  BIGHAM,  J.,  at  p.  756. 
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the  contrary  (/),  an  entire  and  indivisible  contract  (u).  If,  therefore,  the 
assured  under  such  a  contract  fails,  in  respect  of  one  of  the  subject-matters, 
to  comply  with  a  condition  precedent  (x),  or  is  guilty  of  a  breach  of  duty 
towards  the  insurers,  which  would  be  sufficient  to  have  avoided  the  con- 
tract if  it  had  related  to  that,  subject-matter  alone  (•//),  the  contract  will  be 
avoided  as  a  whole  ;  and  in  the  event  of  loss  the  assured  will  not  be 
entitled  to  recover  anything  from  the  insurers,  even  where  the  breach 
of  condition  or  duty,  as  the  case  may  be,  does  not  afiect  the  subject-matter 
which  is  in  fact  destroyed  (z). 


Xnb-scct.  8.     The  Duration  of  the  Contract. 

There  is  no  statutory  provision  in  the  case  of  fire  insurance  as  there  is 
in  the  case  of  contracts  of  marine  insurance  (a)  limiting  their  duration  to 
any  specified  period  (b).  An  insurance  may,  therefore,  be  made  for  any 
term  upon  which  the  assured  and  the  insurers  agree  (c).  In  practice  the 
contract  is  usually  made  for  a  period  of  twelve  months  (d),  though  it  is 
occasionally  made  for  a  longer  period  (e). 


(t)  See  Daniel  v.  Robinson  (1826),  Batty, 
650,  where  there  was  such  a  stipulation  ; 
King  v.  Prince  Edward  County  Mutual  In- 
surance Co.  (1869),  19  U.  C.  C.  P.  134,  where 
on  the  construction  of  the  condition  the 
insurers  were  held  liable  for  not  more  than 
two-thirds  of  the  value  of  each  object  insured. 

(u)  May,  s.  277  ;  see  Re  Universal  Non- 
Tariff  Fire  Insurance  Co.,  Forbes  &  Co.'s 
Claim  (1875),  L.  R.  19  Eq.  485,  where  the 
question  was  raised  but  not  decided. 

(x)  As  to  the  effect  of  a  condition  pre- 
cedent, see  p.  Ill,  ji<>-t. 

(y)  As  to  the  duties  of  the  assured  towards 
the  insurers,  see  pp.  113  et  seq.,  post. 

(z)  Cushman  v.  London  and  Liverpool  Fire 
Insurance  Co.  (1862),  5  Allen  (N.  B.),  246, 
where  the  assured  who  had  insured  buildings 
and  merchandise  in  one  policy  was  held 
altogether  disentitled  to  recover  by  reason 
of  a  false  swearing  in  reference  to  the  goods  ; 
Oore  District  Mutual  Fin-  Insurance  Co.  v. 
Sumo  (1878),  2  Can.  Sup.  Ct,  411,  where  a 
policy  on  building  and  stuck  was  held  wholly 
void  by  reason  of  a  concealment  affecting 
the  building  only  ;  Sacks  v.  Western  Assur- 
ance Co.  (1907),  5  T.  H.  257,  where  a  policy 
on  stock,  tools,  and  fixtures  was  held  to  be 
wholly  void,  although  the  condition  broken 
could  not  apply  1<>  the  fixtures;  Kuntz  v. 
Niagara  District  Fin  Insurance  Co.  (1866), 
16  U.  C.  C.  P.  573,  where  an  alteration  in  the 
risk  as  to  part  of  the  property  insured  was 
held  to  avoid  the  whole  policy;  Runway 
Woollen  Cloth  Manufacturing  Co.  v.  Mat  mil 
Fire  Insurance  Co.  (1853),  11  U.  C.  Q.  B.  516, 
where  a  double  insurance  on  part  of  the 
property  insured  in  breach  of  a  condition 
against  double  insurance  vitiated  the  whole 
policy;  Suss  v.  Mutual  Fire  Insurance  Co. 


of  Clinton  (1869),  29  U.  C.  Q.  B.  73,  where  a 
policy  effected  on  house  and  furniture  was 
held  to  be  avoided  not  only  as  regards  the 
house,  but  also  as  regards  the  furniture,  by 
reason  of  the  breach  of  a  condition  against 
mortgaging  the  house. 

Phillips,  ss.  678,  679,  takes  the  view  that 
when  the  breach  of  duty  is  a  concealment 
or  misrepresentation,  the  policy  remains 
valid  in  reference  to  the  other  subject-matters 
of  insurance  where  they  are  specifically  dis- 
tinguishable and  where  the  risk,  so  far  as  they 
are  concerned,  is  not  enhanced  by  such  con- 
cealment or  misrepresentation.  The  usual 
form  of  condition  (as  to  which  see  Appen- 
dix II.)  expressly  provides  that  a  mis- 
description,  misstatement,  or  omission  is 
only  to  avoid  the  policy  in  respect  of  the 
property  affected  thereby  ;  but  apart  from 
this,  the  ordinary  policy  does  not  deal  with 
the  effect  of  a  breach  of  condition  or  duty 
going  to  some  of  the  subject-matters  and 
not  to  all. 

(tt)  .Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  25  (2),  limiting  the  duration  of  a 
time  policy  to  twelve  months,  subject  to  the 
provisions  of  the  Finance  Act,  1901  ( 1  Edw.  7, 
c.  7),  s.  11,  b}-  which  a  continuation  clause  is 
made  lawful. 

(b)  As  to  the  effect  of  the  provisions  of  the 
Stamp  Act.  1891  (54  &  55  Viet.  c.  39),  on  the 
duration  of  a  policy,  see  p.  167,  post. 

(c)  As  to  the  premature  determination  of 
the  contract   by  failure  to  comply  with  its 
conditions,  see  p.  121,  post. 

(d)  Scottish  I  nion  anil  National  Insurance 
Co.  v.  Inland  Revenue  (1889),   16  K.  (Ct,  of 
Sess.)  461. 

(e)  As  to  renewals,  see  p.  171,  pout. 
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SECT.    1.     WHAT   THE   SUBJECT-MATTER  OF  INSURANCE  IS. 

A  DISTINCTION  is  to  be  drawn  between  the  subject-matter  of  the  contract 
of  insurance  and  the  subject-matter  of  insurance  (a).  A  contract  of  fire 
insurance  presupposes  the  existence  of  some  physical  object  which  is 
capable  of  being  destroyed  by  fire  (b),  and  upon  the  loss  of  which  by  fire 
the  right  of  indemnity  given  by  the  contract  is  intended  to  arise  (c).  This 
object  is  called  the  subject-matter  of  insurance.  It  is  not,  however,  the 
object  itself  which  the  assured  insures,  in  the  correct  sense  of  the  word, 
for  he  cannot,  by  his  contract,  prevent  its  loss  by  fire  (d).  What  he  does 
insure  is  the  payment  of  a  sum  of  money,  or  its  equivalent,  representing 
his  interest  in  such  object  in  the  event  of  its  loss  (e).  Similarly  the  insurers 
do  not  undertake  that  the  object  insured  shall  not  be  burned,  but  only 
that  they  will,  in  case  it  is  burned,  indemnify  the  assured  against  his  loss. 
The  subject-matter  of  the  contract  of  insurance  is,  therefore,  as  regards 

(a)  Eayner  v.  Preston  (1881),   18  Oh.   D.  (d)  Sadlers"  Co.  v.  Badcock  (1743),  2  Atk, 
1,  C.  A.,  per  BRETT,  L.J.,  at  p.  9  :    "  Now,  554,  per  Lord  HARDWICKE,  L.C.,  at  p.  556  ; 
in  my  judgment  the  subject-matter  of  the  Prudential  Insurance  Co.  v.  Inland  Revenue 
contract  of   insurance  is  money,  and  money  Commissioners,    [1904]    2    K.    B.    659,    per 
only.      The  subject-matter   of    insurance  is  CHANNELL,    J.,    at   p.    663    (life   assurance), 
a  different    thing    from  the  subject-matter  speaking,  inter  alia,  of  fire  insurance. 

of  the  contract  of  insurance.  .  .  .  The  only  (e)  Castellain  v.  Preston  (1883),  11  Q.  B.  D. 

result  of  the  policy,  if  an  accident  which  is  380,  C.  A.,  per  BOWEN,  L.J.,  at  p.  397:  "What 

within  the  insurance  happens,  is  a  payment  is  it  that  is  insured  in  a  lire  policy  ?     Not  the 

of    money.     It  is    true    that  under  certain  bricks  and  the  materials  used  in  building  the 

circumstances  in  a    fire    policy   there   may  house,   but  the  interest  of  the  assured   in 

be  an   option  to   spend  the   money  in    re-  the    subject-matter    of    insurance,    not    the 

building    the   premises,    but   that  does  not  legal   interest   only,    but   the    beneficial   in- 

alter  the  fact  that  the  only  liability  of  the  terest ;  "    Eayner  v.  Preston,  supra  ;    Pru- 

insurance  company  is  to  pay  money."  dential  Insurance  Co.  v.  Inland  Revenue  Coin- 

(b)  See  p.  14,  post.  missioners,  supra  ;  compare  May,  s.  73. 

(c)  See  p.  6,  ante. 
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the  assured,  the  payment  of  money  in  the  event  of  loss  by  fire,  and  as 
regards  the  insurers  the  liability  to  make  such  payment. 

Any  physical  object  which  is  capable  of  being  destroyed  by  fire(/) 
may  be  the  subject-matter  of  insurance,  with  the  following  exceptions  (g) 
namely  :— 

(1)  Property  belonging  to  a  person  who,  at  the  date  of  the  contract,  is 

an  alien  rjirmy  (//)  ;   or 

(2)  Property,  the  insurance  of  which  is  otherwise  contrary  to  public 

policy  (i). 


SECT.  2.     THE   DESCRIPTION  OF  THE  SUBJECT-MATTER. 

The  description  of  the  subject-matter  of  insurance  forms  the  basis  of 
the  contract  (k),  since  the  insurers  are  guided  by  it  in  accepting  the  insurance 
and  in  fixing  the  premium  to  be  charged.  Upon  its  completeness  and 
fairness,  therefore,  the  validity  of  the  contract  depends  (I). 

Apart  from  this,  it  is  necessary,  for  the  purpose  of  identification, 
that  the  subject-matter  of  insurance  should  be  adequately  described  in 
the  contract  (m).  The  subject-matter  must  be  clearly  identified  with  a 
particular  object,  because  insurers  do  not,  by  their  contract,  undertake  to 
indemnify  the  assured  against  loss  by  lire  generally,  but  only  against  loss 
arising  from  the  destruction  of  the  specific  object  insured  (n),  and  the 
identity  of  any  object  destroyed  with  the  subject-matter  can  only  be 
established  by  reference  to  the  description  contained  in  the  contract  (o). 
Where,  therefore,  property  belonging  to  the  assured  is  destroyed  by  fire, 
and  he  seeks  to  recover  under  a  contract  of  insurance,  it  is  not  sufficient 
for  him  to  show  that  ho  intended  to  insure  it.  To  entitle  him  to  recover, 
he  must  show  : — • 

(1)  That  it  is  in  fact  the  property  contemplated  by  the  contract  as  the 

subject-matter  of  insurance  (p)  ;  and 

(2)  That  it  answers  the  description  of  the  subject-matter  contained  in 

the  contract  under  which  he  claims  (q)  ; 

\nd  unless  he  satisfies  the  court  upon  both  these  points,  his  action 
upon  the  contract  will  fail. 

( /  )  The  site  upon  which  a  building  stands  approved    on    this    point   in    Thompson    v. 

c&rmot  be  vaswcfd  (Westminster  Fire  Office  v.  Hopper  (1858),  E.  B.  &  E.   1038  Ex.  Ch. 

'•'lusgow  Provident  Inn  .>./ in*  nt  »SV/<  li/  ( 1888),  (marine  insurance),  /><  r  \ViLLES,  J.,  at  p.  1049. 

13  A.  C.  099,  per  Lord  SELBORNE,  at  pp.  704,  (/)  Sec  p.  lf>8,  post. 

711.     As  to  the  effect  of    its  value    hein^  (nt)  Mackenzie    v.     Whitworlh    (1875),     1 

depreciated    by  reason  of   a  lire,  see  Chap.  Ex.  I).  30,  C.  A.,  ]><  r  BLACKBURN,  J.,  at  p.  40 

XXI.  (marine  insurance);    Palmer  v.  Prettt  (1824), 

(</)  In  practice  there  are  certain  classes  of  '2   Bing.    185   (marine   insurance) ;     Phillips, 

property    which    are    excepted    by    express  a.    480.     It   is   not   necessary  as   a   rule   to 

conditions   from    the    ordinary    contract    of  describe     the     particular     interest     of     the 

insurance  ;    see  p.   150,  post.  assured  ;    see  pp.  19,  30,  post. 

(/;)  Sec  Chap.  XXV1JI.  (n)  Collinijridfjc  v.  Royal  J'J.rrf/ani/r  A**>ir- 

(i)  /iV<7«m/\    v.    (,'iiai-i/iiin    Axxiirinirr.    Co.  ancc  Corporation  (1877),  3  Q.    B.   173;    and 

(1907),  5  T.   H.  24  (insurance  of  brothel);  see  the  cases  cited  in  the  preceding  note. 

May,  s.  71 ;   but  see  May,  s.  240.  (o)  See  pp.  10  ct  seq.,  post. 

(k)  Sillem  v.  Thornton  (1854),  3  E.  &  B.  (;;)  Ihid. 

808,  per  Lord  CAMPBELL,  C.J.,  at  p.   884,  (q)  Hid. 
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Sub-sect.  1.     The  Scope  of  the  Description. 

It  is  not  necessary  that  the  description  should  be  so  framed  as  to 
specify  a  particular  object.  It  may  be  expressed  in  general  terms,  and 
specify  a  class  of  objects  only.  Thus,  it  is  sufficient  to  insure  property 
under  the  description  of  "  goods,"  or  "  stock-in-trade  "  (r).  Whether  the 
description  is  specific  or  generic  in  its  terms,  it  is  intended  to  apply  to  a 
particular  object  (s).  The  identity  of  the  subject-matter,  as  described  in 
the  contract,  with  such  object  must  therefore  be  established,  and  for 
this  purpose  parol  evidence  is,  in  case  of  need,  admissible  (t).  If  it  is 
impossible  to  identify  it  with  any  particular  object  by  reason  of  there 
being  several  objects  all  answering  the  description,  and  each  of  them  being 
equally  likely  to  be  the  subject-matter  of  insurance,  the  contract  is  void 
for  uncertainty  (u}.  Similarly,  it  would  seem  that,  if  there  is  no  object 
in  existence  to  which  the  description  is  capable  of  being  applied,  the  con- 
tract cannot  be  treated  as  insuring  another  object  which  does  not  answer 
the  description  ;  for  the  words  will  not  be  given  a  construction  of  which 
they  are  not  fairly  capable  on  a  mere  conjecture  as  to  what  the  intention  of 
the  parties  may  have  been  (x). 

When  property  is  insured  under  a  description  so  specific  as  to  be 
inapplicable  to  any  other  property,  the  contract  relates  to  such  property 
only,  and  not  to  any  property  of  a  similar  kind  which  may  be  substituted 
for  it  (y).  This  is  so  even  where,  from  the  nature  of  the  property,  its 
substitution  by  other  property  of  a  similar  kind  may  be  reasonably  con- 
templated ;  for  any  such  intention  is  inconsistent  with  the  language  which 
the  parties  have  chosen  to  adopt  (~).  Where,  however,  both  parties 
contemplate  that  the  property  in  existence  at  the  date  of  the  contract  is 
from  time  to  time  to  be  consumed,  or  otherwise  made  use  of,  and  that 
other  property  answering  the  description  is  to  be  substituted  for  it,  they 
may,  by  using  a  description  in  sufficiently  general  terms,  bring  the  substi- 
tuted property  within  the  terms  of  the  contract  (a),  notwithstanding  that 
it  was  not  in  existence  at  the  time  when  the  contract  was  entered  into  (&). 

(r)  See  the  various  examples  cited  through-  Hill  v.  Patten  (1807),  8  Ex.  373  (marine 

out  this  section.  insurance),  per  Lord  ELLENBOROUGH,  C.J., 

(s)  As  to  the  substitution  of  one  object  at  p.  377  ;  British  American  Insurance  Co.  v. 

for  another,  see  p.  26,  post.  Joseph  (1857),  9  L.  Can.  Rep.  448  (coal  in 

(t)  May,  s.  420  A.  store) ;     Clark    v.     Western    Assurance    Co. 

(u)  Phillips,  s.  486.  Where,  however,  (1866),  25  U.  C.  Q.  13.  209  (wheat  in  ware- 
there  are,  for  instance,  two  buildings,  each  house).  The  renewal  of  an  insurance  may 
of  which  corresponds  with  the  description  show  an  intention  to  use  a  term  of  descrip- 
in  the  contract,  and  one  of  them  is  at  the  tion  generically,  and  not  as  applicable  to  a 
date  of  the  contract  already  destroyed  by  specific  object  (Merchants'  Fire  Insurance 
fire  to  the  knowledge  of  the  insurers,  the  Co.  v.  Equity  Fire  Insurance  Co.  (1905),  9 
building  undestroyed  is  clearly  the  subject-  Ont.  L.  R.  241),  where  the  insurance  was 
matter  of  the  insurance;  compare  May,  s.  420.  on  120  sacks  of  coffee. 

(x)  Joel  v.  Harvey  (1857),  5  W.  R.  488.  (b)  Butler  v.  Standard  Fire  Insurance  Co. 

(y)  Gorman  v.  Hand-in-Hand  Insurance  (1879),  26  Grant  (U.  C.)  341,  where,  under  a 

Co.  (1877),  I.  R.  11  C.  L.  224.  policy  on  stock-in-trade,  the  assured  was 

(z)  Ibid.,  where  the  two  ricks  of  hay  in  held  entitled  to  recover  the  full  amount  of 

existence  at  the  date  of  the  policy  were  held  her  policy,  although  the  greater  part  of 

to  be  specifically  insured  and  consequently  her  stock  at  the  time  of  effecting  the  insur- 

the  policy  did  not  extend  to  cover  the  ricks  ance  had  been  disposed  of  and  other  goods 

which  subsequently  took  then-  place.  had  been  purchased.  May,  ss.  420,  420  B. 

(a)  Ibid.,   per   PALLES,    C.B.,    at   p.    58 ; 
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In  such  a  case  it  may  be  said  that  the  real  subject-matter  of  insurance 
is  the  class  designated  by  the  description,  and  that  although  the  class 
must  necessarily  be  represented  by  objects  falling  within  the  description, 
and,  therefore,  members  of  the  class,  a  change  in  the  identity  of  individual 
objects  does  not  affect  the  identity  of  the  class  (c). 

Sub-sect.  2.     Rules  governing  the  Adequacy  of  the  Description. 

To  ascertain  the  adequacy  of  the  description  of  the  subject-matter 
for  the  purpose  of  identification,  the  following  rules  may  be  laid  down  (d), 
namely  : — 

(1)  Where  the  description  contained  in  the  contract  accurately  describes 
the  property  intended  to  be  insured,  there  is  an  adequate  description  of 
the  subject-matter  (e).     The  assured  is  therefore  entitled  to  recover  upon 
his  contract  in  the  event  of  such  property  being  destroyed  by  fire.     In 
this  case  parol  evidence  is  admissible,  if  necessary,  to  establish  the  identity 
of  the  property  destroyed  with  the  subject-matter  of  insurance  (/). 

(2)  Where  the  description  substantially  describes  the  propertyintended 
to  be  insured,  the  description  is  adequate,  notwithstanding  that  it  might 
have  been  more  complete  (g}. 

(3)  Where  the  description  is  inappropriate  to  the  property  intended 
to  be  insured, there  is  not  an  adequate  description  of  the  subject-matter  (h). 
The  assured  cannot,  therefore,  recover  in  the  event  of  such  property  being 
destroyed  by  fire.     The  description  may  be  inappropriate  on  one  or  other 
of  the  following  grounds,  namely  : — 

(i)  The  property  destroyed  may  belong  to  a  species  differing  from  that 
described  in  the  contract  (i).  In  this  case,  parol  evidence  is  not 
admissible  to  show  that  it  was,  in  fact,  intended  to  insure  the 
property  under  such  description  (k)  ;  or, 

(c)  See  further,  p.  26,  post.  (h)  As  to  the  cases  in  which  the  contract 

(d)  Compare     the     rules     for     construing       may  be  rectified,  see  p.  104,  post. 

policies  at  p.  100,  post.  (i)  Palmer  v.   Pratt   (1824),   2   Bing.    185 

(e)  Doe  d.  Pitt  v.  La  wing  (1814),  4  Camp.  (marine    insurance),  where    the    policy  was 
76,  where  it  %vas  held  that  a  coffee-house  was  on  "  bills  of  exchange  "  and  the  documents 
not  an  inn  and  did  not  require  to   be  so  intended  to  be  insured  were  not  "  bills  of 
described;  South  Australian  Insurance  Co.  v.  exchange,"  though  they  were  in  the  form  of 
Randcll  (1867),  L.  R.  3  P.  C.  101,  where  corn  bills  ;   Quiii  v.  National  Assurance  Co.  (1839), 
deposited  with  a  miller  by  farmers  on  the  Jones  &  Car.  316,  where  an  unfinished  house 
terms    that    at    any    time    an    equivalent  occupied  by  a  carpenter  for  the  purpose  of 
quantity  of  corn   (but   not   necessarily   the  working  at  his  trade  was  held  to  be  inade- 
same    corn)    might    be    redelivered    to    the  quately    described    as    a     "  dwelling-house 
farmers  was  held  to  be  adequately  described  occupied    by    a    caretaker  "  ;     Richards    v. 
as   the   sellers'    own   property,    and   not   as  Guardian  Assurance  Co.  (1905),  5  T.  H.  24, 
"  goods  in  trust,"  which  by  the  terms  of  the  where  a  brothel  was  held  to  be  inadequately 
contract  had  to  be  specifically  insured.     For  described  as  a  dwelling-house  ;  Hutchinson  v. 
a  list  of  cases  in  which  the  description  has  .\i'i;/'irn,  etc.,  Insurance  Co.  (1876),  39  Can. 
been  held  adequate,  see  May,  ss.  420  et  seq.  Q.  B.  483,  where  paper  bags  were  held  not 

(/)  May,  8.  420  A.  covered  by  an  insurance  on  the  "  tools  "  of 

(a)  Be  Universal  ^'<>» -Tariff  Fire  Insurance  a  flour  mill. 

Co., Forbes  and  Co.'sClatm(1815),L.R.  19  Eq.  (£)  Hare  v.  Barstow  (1844),  8  Jur.   928; 

485,  where  the  buildings  were  described  as  compare  Joel  \.  Hnrrcy  (1857),  5  W.  R.  488, 

"  built  of   brick  and   slated,"   whereas  one  where  it  was  hold  that  under  a  policy  on  a 

of  the  buildings  was  not  roofed  with  slate,  corn  dealer's   "  stock-in-trade  consisting  of 

but  with  tarred  felt ;  Phillips,  s.  489  ;   May,  corn,  seed,  hay,  straw,  fixtures,  and  utensils 

s.  420  A.  in  business  "  the  value  of  hops  and  malting 
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(ii)  The  property  destroyed  may  never  have  been  intended  to  be 
insured  (I).  In  this  case  property  falling  literally  within  the 
description  may,  nevertheless,  be  excluded  by  the  manifest 
intention  of  the  parties,  as  shown  by  the  language  of  the  con- 
tract (m). 

(4)  Where  the  description  is  expressed  in  clear  and  unequivocal  language, 
the  meaning  of  the  description  is  a  question  for  the  court,  to  be  determined 
by  the  construction  of  the  words  which  the  parties  have  chosen  to  insert 
in  the  contract  (?;).     For  this  purpose  the  ordinary  rules  governing  the 
construction  of  a  written  contract  apply  (o).     Words  of  description  must, 
therefore,  be  understood  in  their  plain  ordinary  meaning  (p)  as  controlled 
by  the  context  of  the  document  containing  them  (q).     Parol  evidence  is 
not  admissible  to  show  that  the  words  of  description  used  in  a  particular 
contract  were  intended  to  apply  to  the  property  destroyed,  if  they  do  not 
adequately  describe  it,  since  the  intention  of  the  parties  is  to  be  gathered 
from  the  language  of  the  contract  only  (r). 

(5)  Where  the  language  of  the  description  is  ambiguous  (s),  or  where  it 
is  contended  that  such  language  is  not  to  be  taken  in  its  ordinary  meaning, 
but  is  to  be  construed  with  reference  to  some  usage  or  custom  of  trade 
restricting  or  extending  the  sense  in  which  it  was  used  (t),  parol  evidence 
is  admissible  to  show  that  the  words  of  description,  when  understood  in 
the  meaning  intended  (u)  to  be  attached  to  them  by  the  parties,  adequately 
describe  the  property  destroyed  (x). 


could  not  be  recovered ;  Hutchinson  v. 
Niagara  District  Mutual  Fire  Insurance  Co. 
(1876),  39  Can.  Q.  B.  483.  Thus,  a  policy  on 
a  "  building  and  fixtures  "  does  not  include 
"  furniture,"  and  parol  evidence  is  not 
admissible  to  show  that  it  was  so  intended 
(Phillips,  s.  494). 

(I)  See  Chap.  XIX. 

(m)  Watchorn  v.  Langford  (1813),  3  Camp. 
422,  where  a  stock  of  linen  drapery  was  held 
not  to  fall  within  the  description  "  stock-in- 
trade,"  the  assured  not  being  a  linen  draper, 
nor  within  the  description  "  linen  "  in  the 
phrase  "  household  furniture,  linen,  and 
wearing  apparel,"  the  context  plainly  con- 
fining the  word  "  linen  "  to  "  household 
linen." 

(M)  See  p.  100,  post, 
(o)  Ibid. 

(  p)  Thus,  steel  is  not  "  iron  "  (Hart  v. 
Standard  Marine  Insurance  Co.  (1889),  22 
Q.  B.  D.  499,  C.  A.  (marine  insurance),  per 
BOWEN,  L.J.,  at  p.  502) ;  "  goods  "  does  not 
include  wearing  apparel  (Ross  v.  Thwaites 
(1776),  1  Park.  23  (marine  insurance)),  or 
personal  effects  (Brown  v.  Stapylton  (1827), 
4  Bing.  122  (marine  insurance)).  The  mean- 
ing of  "  stock-in-trade  "  will  depend  on  the 
trade  carried  on  by  the  assured  ( Watchorn  v. 
Langford,  supra  ;  Nicholson  v.  Phoenix  In- 
surance Co.  (1880),  45  Can.  Q.  B.  359,  where 
W.I. 


it  was  held  that  a  "  stock  of  groceries  "  in- 
cluded liquor  ;   Phillips,  s.  489). 

(q)  Thus,  where  there  is  an  insurance  on 
"  stock-in-trade  consisting  of  corn,  seed,  hay, 
straw,  fixtures,  and  utensils  in  business," 
other  articles,  such  as  "  hops  and  malting  " 
are  excluded,  though  they  would  have  been 
covered  if  the  insurance  had  been  upon 
"  stock-in-trade  "  only  (Joel  v.  Harvey  (1857), 
5  W.  R.  488). 

(r)  Hare  v.  Barstoiv  (1844),  8  Jur.  928; 
Watchorn  v.  Langford,  supra  ;  see  further 
p.  101,  post. 

(s)  Hordern  v.  Commercial  Union  Assur- 
ance Co.  (1887),  56  L.  J.  (p.  c.)  78. 

(0  Scott  v.  Bourdillon  (1808),  2  Bos.  & 
P.  N.  R.  213  (marine  insurance) ;  see  further, 
p.  102,  post. 

(«)  The  amount  of  the  premium  may  be 
evidence  of  the  intention  of  the  parties 
(Shannon  v.  Gore  District  Mutual  Fire  In- 
surance Co.  (1878),  2  Tupper's  R.  (N.  B.)  396, 
where  an  insurance  on  a  "  grist  mill  "  was 
held  to  cover  fixed  and  movable  machinery). 

(x)  Compare  Hart  v.  Standard  Marine  In- 
surance Co.,  supra,  per  BOWEN,  L.J.,  at 
p.  502,  where  the  learned  judge  points  out 
that  although  "  steel  "  goods  fall  within  a 
warranty  against  "  iron  "  goods  so  as  to  be 
excluded  from  the  benefit  of  the  insurance, 
they  are  not  included  under  a  description  of. 
the  subject-matter  as  "  iron  "  goods. 

C 
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SECT.  3.     THE  LOCALITY  OF  THE  SUBJECT-MATTER. 

Since  the  danger  of  fire  varies  according  to  the  place  where  the  subject- 
matter  of  insurance  happens  to  be,  an  insurance  against  lire  is  necessarily 
concerned  with  the  locality  in  which  the  subject-matter  is  situated  (//). 
A  statement,  therefore,  as  to  locality  usually  forms  part  of  the  descrip- 
tion of  the  subject-matter  required  by  the  contract  (z). 

For  the  purpose  of  identifying  the  subject-matter,  a  statement  as  to 
its  locality  may  be  a  necessary  part  of  the  description.  Even  when  the 
statement  is  not  necessary,  it  is,  if  included  in  the  description,  a  material 
part  of  it.  In  either  case,  therefore,  no  property  can  be  said  to  answer 
the  description  unless  it  is  in  fact  situated  in  the  stated  locality  («). 

It  is  also  necessary  that  the  locality  itself  as  well  as  the  subject-matter 
should  be  adequately  described  (b). 

Where  the  subject-matter  of  insurance  is  houses,  buildings,  or  other 
immovable  property,  its  locality  forms,  for  the  purpose  of  identification, 
an  essential  part  of  the  description.  If,  therefore,  the  property  destroyed 
is  not  situated  in  the  locality  described,  it  is  incapable  of  being  identified 
with  the  subject-matter  of  insurance,  and  is  not  covered  by  the 
contract  (c). 

Where  the  subject-matter  of  insurance  is  goods  or  other  movable 
property,  the  locality  in  which  the  subject-matter  of  insurance  is  situated, 
may  be  an  essential  part  of  the  description.  This  is  clearly  the  case  where, 
for  instance,  the  goods  insured  are  described  generally  as  being  in  a  particular 
place  without  being  otherwise  identified  (d)  ;  for,  without  such  a  statement, 
it  would  be  practically  impossible  to  identify  the  subject-matter,  and  the 
contract  would  bo  void  for  uncertainty.  It  is,  moreover,  usual,  even  where 
it  is  not  necessary,  to  include  in  the  description  a  statement  as  to  locality  (e), 
and  the  locality  is  thereby  made  material  for  the  purpose  of  identification  ( / ) . 

\Vherever  a  statement  as  to  locality  is  included  in  the  descrip- 
tion, the  identity  of  the  subject-matter  depends  upon  its  locality.  To 
entitle  the  assured  to  recover,  in  case  of  loss,  it  is  necessary  for  him  to  have 
complied  with  the  following  rules,  namely  :— 

(1)  The  locality  contemplated  by  the  contract  must  be  correctly 
described  (g).  A  substantial  misdescription  of  the  locality  is  fatal  (/i), 
unless  such  misdescription  is  the  fault,  not  of  the  assured,  but  of  the 

(y)  Pearson   v.   Commercial   Union  Assur-  (/)  Gorman   v.    Hand-in-Hand  Insurance 

ance  Co.  (1876),  1  A.  C.  499,  per  Lord  CHEL.MS-  Co.,  supra. 

FORD,  at  p.  505.  As  to  the  duty  of  the  (g)  A'<  it-rustic  Fire  Insurance  Co.  v.  Mac- 
assured  to  disclose  the  locality  of  the  subject-  morran  &  Co.  (1815),  3  Dow.  255,  H.  L. ;  corn- 
matter,  see  p.  134,  post.  pare  Casey  v.  Goldsmid  (1853),  4  L.  Can. 

(z)  See  p.  161,  pout.  (Q.  B.)  107,  reversing  S.  C.  (1852),  2  L.  Can. 

(a)  Gorman    v.    Hand-in-Hand    Insurance  (Q.  B.)  200. 

Co.  (1877),  I.  R.  11  C.  L.  224;  Grover  and  (h)  Gordon  v.  Transatlantic  Fire  Insurance 

Grover,    Ltd.    v.    Mathews   (1910),    15    Cora.  Co.,  [1905]  3  T.  H.  14l>,  where  the  building 

Cas.  249,  per  HAMILTON,  J.,  at  p.  2GO.  containing    the    goods    to    be    insured    was 

(b)  See  infra.  described  as  a  brick  building,  though  three 

(c)  Grover  and   Grover,   Ltd.    v.    Mathewts,  rooms  at  the  back  were  of  wood  and  iron, 
supra.  two  of  them  being  brick-lined,  and  the  mis- 

(d)  See  Phillips,  e.  489.  description  was  held  to  be  fatal. 

(e)  See  p.  161,  post. 
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insurers  (i).  The  description  required  is,  however,  a  description  of  the 
physical  condition  of  the  building  containing  the  property  insured,  not  of 
the  particular  interest  which  the  assured  may  have  in  it  (fe). 

(2)  The  place  in  which  the  property  insured  is  situated  must  be  the 
locality  described  in  the  contract  (/).     As  the  locality  forms  part  of  the 
description,  this  is  to  be  ascertained  in  accordance  with  the  rules  which 
regulate  the  adequacy  of  the  description  of  the  subject-matter  (m). 

(3)  The  property  insured  must  be  in  the  locality  described  both  at  the 
time  of  effecting  the  policy  and  at  the  date  of  the  loss  (n)  ;  for  if  it  is  not 
there  it  is  not  within  the  description  (o). 

Where  the  property  insured  is  removed  from  the  locality  in  which  it  is 
described  as  being,  it  ceases  to  be  the  subject-matter  of  insurance,  inasmuch 
as  it  is  no  longer  within  the  description  (p).  If  it  is  afterwards  replaced  in 
the  described  locality,  it  will  again  become  the  subject-matter  of  insurance, 
provided  that  from  its  nature  such  removal  and  replacing  were  contem- 
plated at  the  date  of  the  contract  (q).  If,  however,  its  removal  and 
replacing  were  not  so  contemplated,  it  would  seem  that,  on  its  removal, 
the  contract  ceases  to  operate,  and  does  not  revive  when  it  is  replaced 
in  its  original  locality,  unless  the  insurers  assent. 

The  parties  may,  by  their  contract,  expressly  provide  for  the  substitu- 
tion of  a  new  locality  to  which  the  property  insured  is  to  be  removed. 
In  such  a  case  the  new  locality  becomes,  and  the  old  locality  ceases  to  be, 
part  of  the  description,  so  that  property  remaining  in  the  old  locality  after 
the  date  of  the  substitution  will  no  longer  be  the  subject-matter  of  insur- 
ance (r),  unless  the  contract  expressly  so  provides  (s). 

SECT.  4.  THE  INTEREST  OF  THE  ASSURED. 

It  is  not,  as  a  rule,  necessary  for  the  assured  to  describe  in  the  contract 
the  nature  of  his  interest  in  the  property  which  is  the  subject-matter  of 

(«')  London   and   Liverpool   and   Globe   In-  (o)  Ibid.  ;    Holland  v.   A'orth   British  and 

sttrance  Co.  v.  Wyld  (1877),  1  Can.  Sup.  Ct.  Mercantile  Insurance  Co.  (1869),  14  L.  Can. 

604,  where  the  insurers'   agent  omitted  to  Jur.  69;    compare  Bedhead  v.  Young  (1856), 

include  in  the  description  the  part  of  the  6  E.  &  B.  312  (marine  insurance) ;   Harrison 

building  in  which  the  goods  actually  were;  v.  Ellis  (1857),  7  E.  &  B.  465  (marine  in- 

Somers    v.    Athenaeum    Fire    Assurance    Co.  surance). 

(1858),  9  L.  Can.  R.  61,  where  the  insurers'  (  p)  Gorman   v.    Hand-in-Hand  Insurance 

agent  wrongly  copied  and  transmitted  to  the  Co.,  supra  ;   see  May,  ss.  219.  401  B. 
head  office  a  diagram  of  the  premises  insured.  (q)  Gorman    v.    Hand-in-Hand    Insurance 

(k)  Friedlander    v.  London  Assurance  Co.  Co.,  supra,  where  the  insurance  was  upon 

(1832),  1  M.  &  Rob.  171,  where  the  assured,  horses  and  agricultural  machines,  then  being 

who  was  a  lodger  in  one  unfurnished  room,  in  a  specified  place,  and  it  was  held  that 

described  his  furniture  as  being  in  a  dwelling-  although  the   policy  ceased  to  attach  when 

house.  the  horses  or  machines  were  removed  from 

(1)  Allom  v.  Property  Insurance  Co.,  Ltd.  that   place,   nevertheless,   upon   their   being 

(1911),  Times,  February  10.  replaced    there,    it    reattached,    since    their 

(m)  Hordern  v.  Commercial  Union  Assiir-  frequent  removal  from  the  specified  place  waa 

ance  Co.  (1887),  56  L.  J.  (p.  c.)  78,  where  the  essential. 

street  numbers  of  the   property   had   been  (r)  McClure  v.   Lancashire  Insurance  Co. 

changed;    London  and  Liverpool  and  Globe  (1860),  6  Ir.  Jur.  (N.  s.)  63,  where  in  the  course 

Insurance  Co.  v.   Wyld,  supra.       See  p.   16,  of  removal  a  fire  brokeout  and  destroyed  part 

ante.  of  the  property  which  was  awaiting  removal 

(n)  Gorman    v.    Hand-in-Hand    Insurance  to  the  new  locality. 
Co.  (1877).  I.  R.  11  C.  L.  224.  (s)  May,  s.  401  A. 
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insurance  (f).  There  are  certain  cases,  however,  in  which  from  its  peculiar 
nature  his  interest  may  itself  be  regarded  as  the  subject-matter  of  insur- 
ance (it}.  In  these  cases,  the  interest  must  be  specifically  described  in  the 
contract,  ;is  il  s  value  cannot  be  recovered  under  an  insurance  on  the  property 
out  of  which  it  arises  (;r). 

The  interest  of  the  assured  may  be  regarded  as  the  subject-matter  of 
insurance,  requiring  as  such  to  be  specifically  described,  in  the  following 
cases,  namely  :— 

(1)  Where  a  person  insures  profit,  the  earning  of  which  is  endangered 
by  the  liability  of  any  property  to  be  destroyed  by  fire  (y}.     He  must 
describe  his  interest  specifically  as  "  profit  on  goods,"  or,  as  the  case  may 
be  (z}.    This  applies  to  anticipated  profits,  which  cannot  be  recovered  under 
an  insurance  upon  the  property  out  of  which  they  are  expected  to  be 
derived  (a).     Profits  which  must  necessarily  be  ascertained  at  the  date  of 
the  loss  need  not  be  specifically  described,  as  they  are  recoverable  under 
an  ordinary  insurance  as  part  of  the  value  of  the  subject-matter  (b}. 

(2)  Where  a  person  insures  against  a  liability  to  a  third  person,  arising 
otherwise  than  by  contract  (c)  for  loss  by  fire  (d).     Such  liability,  commonly 
called  "  Third  Party  Liability,"  must  be  described  with  precision  (e}. 

(3)  Where  a  tenant  wishes  to  insure  against  his  continuing  liability  to 
pay  rent,  notwithstanding  a  fire  (/),  or  where  a  landlord  wishes  to  insure 
against  loss  of  rent  in  case  of  a  fire  (g}.     Such  rent,  not  being  covered  by 
an  insurance  upon  the  buildings  (h},  must  be  specifically  insured  (i}. 

(t)  See  p.  30,  post.  is  it  ?    In  the  present  case,  however,  the  real 

(u)  See  p.  31,  post.  question  is,  At  whose  risk  is  it  ?     We  may 

(.T)  Ibid.  refer     to     Royal     Exchange    Assurance     \. 

(i/)  Lucena  v.  Craufurd  (1806),  2  Bos.  &  McSwiney"  ((1850),  14  Q.  B.  634,  Ex.  Ch. 

P.  N.  R.  269,  H.  L.,  per  LAWRENCE,  J.,  at  (marine  insurance))    "as  showing  how  im- 

p.    312  ;     but    see   the    doubts,    per     Lord  portant  it  is  not  only  to  have  an  insurable 

ELDON,   L.  C.,    at  p.    326  ;    Eyre   v.    Glover  interest,  but  to  have  the  subject-matter  of 

(1812),    3    Camp.    276    (marine    insurance);  insurance  so  described  in  the  policy  as  to 

W right  v.  Pole  ( 1834),  1  A.  &  E.  623,  followed  embrace    that    interest,"     Compare    Marine 

in  Menzies  v.   North  British  Insurance  Co.  Insurance  Act,   1906  (6  Edw.   7,  c.   41),  s. 

(1847),  9  Dunl.  (Ct,  of  Sess.)  694.  74. 

(z)  See  p.  32,  post.  (e)  Morrison  and  Mason  v.  Scottish  Em- 
la)  See  p.  31,  post.  players'  Liability  and  Accident  Assurance  Co. 

(b)  Ibid.  (1888),  16  R.  (Ct.  of  Sess.)  212,  where  an  in- 

(c)  As  to  the  liability  for  fire,  see  Chap.  surance  against  liability  under  or  by  virtue 
XXIX.    For  an  instance  of  such  an  insurance,  of     the     Employers'     Liability     Act,     1880 
see  Canadian  Pacific  Hail.  Co.  v.  Ottawa  Fire  (43  &  44  Viet.  c.  42),  was  held  not  to  extend 
Insurance  Co.  (1907),  39  Can.  Sup.  Ct.  405.  to  an  employer's  liability  at  common  law. 

(d)  Anderson    v.   Morice  (1875),   1    A.   C.  (/)  See  Chap.  XXIX. 
713  (marine  insurance),  per  Lord  O'HAGAN,  (g)  Ellis,  p.  13. 

at  p.  742,  following  S.  C.  (1875),  L.  R.  10  C.  P.  (h)  Menzies  v.  North  British  Insurance  Co., 

609  Ex.  Ch.,  per  BLACKBURN,  J.,  at  p.  619  :  supra. 

"  It  may  be  observed  that  risk  and  property  (i)  Ibid.  ;  May,  s.  81  ;  compare  Buchanan 

generally  go  together,  and  consequently  in  v.  Liverpool  and  London  and  Olobe  Insurance 

many  of  the  cases,  though  the  important  point  Co.  (1884),  11  R.  (Ct.  of  Sess.)  1032;    West- 

was  at  whose  risk  is  the  thing,  it  is  treated  minster  Fire  Office  v.  Glasgow  Provident  In- 

as  if  the  sole  question  was,  Whose  property  vestment  Society  (1888),  13  A.  C.  699. 
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SECT.  1.     WHAT  CONSTITUTES  AN  INSURABLE  INTEREST. 

To  constitute  an  insurable  interest  capable  of  supporting  a  contract  of 
fire  insurance,  three  conditions  must  be  fulfilled,  namely  : — 

(1)  That  there  must  be  a  physical  object  capable  of  being  destroyed 
by  fire  (a) ; 

(2)  That   such   physical   object   must   be   the   subject-matter   of   in- 
surance (&) ; 

(3)  That  the  assured  must  stand  in  some  relation  thereto  recognized  by 
law  (c),  in  consequence  of  which  relation  he  may  benefit  by  its  safety,  or 
may  be  prejudiced  by  its  loss  (d). 


(a)  Lucena  v.  Craufurd  (1806),  2  Bos.  & 
P.  N.  R.  269  H.  L.  (marine  insurance),  per 
LAWRENCE,  J.,  at  p.  301  :    "  Insurance  is  a 
contract  by  which  the  one  party  in  con- 
sideration of  a  price  paid  to  him  adequate  to 
the  risk  becomes  security  to  the  other  that 
he  shall  not  suffer  loss,  damage,  or  prejudice 
by  the  happening  of  the  perils  specified  to 
certain   things   which   may   be   exposed   to 
them." 

(b)  See  p.  13,  ante. 

(c)  Inglis  v.  Stock  (1885),   10  A.   C.   263 
(marine  insurance),   per  Lord   BLACKBURN, 
at  p.  270  :    "I  have  no  doubt  that  in  order 
to  recover  against  an  underwriter  the  assured 
must  show  that  he  suffers  loss  in  respect  of 
the  thing  insured.     In  case  of  insurance  on 
goods,  if  he  shows  that  he  had  at  the  time 
of  the  loss  the  whole  legal  property  in  the 
goods  which  were  lost,  he  undoubtedly  shows 
it.     But  I  do  not  agree  that  this  is  the  only 
way   in   which   he   can    show   an   insurable 
interest  in  goods,   or  that  any  relation  to 
goods  such  that  if  the  goods  perish  on  the 
voyage  the  person  will  lose  the  whole,  and  if 
they  arrive  safe  will  have  all  or  part  of  the 


goods  will  not  give  an  interest  which  may 
be  aptly  described  as  goods. 

(d)  Lucena  v.  Craufurd,  supra,  per  LAW- 
RENCE,  J.,  at  p.  302  :  "  A  man  is  interested 
in  a  thing  to  whom  advantage  may  arise  or 
prejudice  happen  from  the  circumstances 
which  may  attend  it  ...  and  whom  it  irn- 
porteth  that  its  conditions  as  to  safety  or 
other  quality  should  continue  ;  interest  does 
not  necessarily  imply  a  right  to  the  whole 
or  a  part  of  the  thing,  nor  necessarily  and 
exclusively  that  which  may  be  the  subject 
of  privation,  but  the  having  some  relation  to, 
or  concern  in  the  subject  of  the  insurance, 
which  relation  or  concern,  by  the  happening 
of  the  perils  insured  against,  may  be  so 
affected  as  to  produce  a  damage,  detriment, 
or  prejudice  to  the  person  insuring  ;  and 
where  a  man  is  so  circumstanced  with 
respect  to  matters  exposed  to  certain  risks 
or  dangers,  as  to  have  a  moral  certainty  of 
advantage  or  benefit,  but  for  those  risks  or 
dangers,  he  may  be  said  to  be  interested  in 
the  safety  of  the  thing.  To  be  interested 
in  the  preservation  of  a  thing,  is  to  be  so 
circumstanced  with  respect  to  it  as  to  have 


•2-1  INSUBABLE   INTEREST. 

Whore  (ho  assured  is  the  owner  of  such  object,  possessing  the  whole  legal 
property  in  it,  he  has  undoubtedly  an  insurable  interest  in  it  (c)  ;  and 
a  part  owner  is  in  the  same  position  (/).  An  insurable  interest  is  not, 
however,  confined  to  the  interest  arising  from  ownership;  it  includes 
every  kind  of  interest  that  may  subsist  in  or  be  dependent  upon  an  object 
exposed  to  danger  from  fire  (</).  It  need  not,  therefore,  be  a  legal  interest, 
an  equitable  or  beneficial  interest  of  any  kind  (h)  being  equally  insurable  (i). 
It  must,  nevertheless,  be  more  than  a  mere  expectation,  however  probable. 
An  expectation  of  acquiring  a  trust  or  charge  respecting  the  object,  without 
any  present  right,  either  absolute  or  contingent,  in  possession,  reversion, 
or  expectancy  in  the  proper  legal  sense  of  the  word,  is  not  insurable  (k)  ; 
for,  notwithstanding  that  such  object  were  not  destroyed,  the  assured 
might  never  acquire  his  expected  interest  in  it,  and,  therefore,  even  if  it 
is  destroyed  by  fire,  the  prejudice  which  he  suffers  cannot  be  referred  with 
any  degree  of  certainty  to  the  peril  insured  against  so  as  to  enable  him 
to  establish  a  claim  to  compensation  on  the  ground  that  his  loss  has  clearly 
been  occasioned  by  such  peril  (?). 

The  property  in  any  object  and  the  interest  to  be  derived  by  the 
assured  therefrom  may  be  widely  different  (m).  An  insurable  interest  is 
not,  therefore,  restricted  to  a  proprietary  right  ;  it  may  be  founded  on  a 
right  arising  out  of  a  contract  (n),  under  which  the  assured  is  to  benefit, 
since  by  the  destruction  of  the  object  he  will  be  equally  prejudiced.  Thus, 
a  buyer  of  goods  has  an  insurable  interest  in  them,  though  they  have 
never  been  appropriated  to  the  contract,  or  even  ascertained  (o).  The 
contract,  however,  must  be  a  valid  subsisting  contract  (/?),  capable  of 
being  enforced  between  the  parties  to  it  (q).  Where  this  is  the  case,  it 

benefit  from   its   existence,   prejudice  from  N.   R.    269,  H.  L.  (marine  insurance),    per 

its   destruction.     The   property   of   a   thing  LAWRENCE,  J.,  at  pp.  303,  304. 

and  the  interest  devisable  from  it  may  be  very  (h)  See  p.  38,  post. 

different ;   of  the  first  the  price  is  generally  (i)  Castettain     v.      Preston,     supra,     per 

the  measure,  but  by  interest  in  a  thing  every  BowEN,  L.J.,  at  p.  397  .  Moran,  Galloway 

benefit    or    advantage    arising    out    of    or  and  Co.  v.  Uzielli,  supra.' 

depending    on    such    thing    may    be    con-  ,,\   T                        .-,       ,     , 

jMered  5  ^.prekendS?    S  definition  ^^  J    £**"*     ""'"'     *" 

!r  'Sanir^  rttsrsffi!    i" ,%  *-  LrRixcE- J-; at ,p-  30™> 

T       TJ      n    f       i>      onr  •  ( >" )    Ibid.,  per  LAWRENCE,  J.,  at  p.   302. 

L.  K.    /   Q.   B.  299  (marine  insurance),  per  n  •  i                        ™ 

BLACKBURN,  J.,  at  p.  302),  and  has  always  "    /.'"':•  P"^**  ELDEN,  at  p.  321 

been  ar,(.,,t,,i  MS  a  correct  stat.-nu'nl  of  .  h,,  9r<°>  Cl°rl%  V  «no™  ^rrmcc  Co.  (1866) 

la*  (Moron,  Galbwayd,  Co.  v.  r-J.lli.  [1905]  f  U"  °'  <$  B;, ^    ^ff^uwon  *•  Ko^1 

2  K.B.  555  (marine  Lurance),  per  wi,TON  ^'^nccCo.  (1S/1)    Ib  L.  Can.  Jur.  45; 

J.,   at  p.  501).      For  other  definitions,  see  } Ia-v'  "   83^\^a?1?'n      /Jrf^^ 

Slagrave    v.    Union    Marine   Insurance  Co.  g«"JJ«  ^  (W68),  15  Grant.  (U.  tt)  887. 

noac\   T    r>    i  /•    i>    ->,\r  /  -"- or  other  examples,  see  p.  J9,  -post. 
(1866),  L.  K.  1  C.  P.  ,505  (marine  insurance), 

per  Willes,  J.,  at  p.   320  ;    Marine  Insurance  ,,.]  ^  Heodon  v.   U  cst  (18153),  3  B.  &  S.  579 

Act,  1906  (6  Edw.  7,  c.  41),  8.  5  (2);  Chalmers  ('lfc  assurance);    Pcltujrcw  v.  Grand  Itnvr 

Marino   Insurance   Act,    MM.H5,   pp.    11    tt  sea.  *''r»«-r«     Multud   A.^nmncc   Co.    (1877),    28 

The  drlinitions  of  insiiral.l.-  interest  npplir-  U-  C-  ( -•  ,P-  7U'  whcrc  thc  property  had  been 

able   in  marine  insurance  apply  also  in  lire  conveyed  m  fraud  of  creditors, 

insurance  (Castellain  v.   J'r<*l»'n.    (1SS3),    11  ('/)  Clark  \\  Scottish  I  in  prrial  Insurance  Co. 

y.  B.  D.  380,  per  BOWEN,  L.J.,  at  p.  397).  (187!)),  -1  Can.  Sup.  Ct.  192,  where  a  verbal 

(e)  Inglis  v.  Stock,  supra.  contract    under    which    the    assured    made 

:    vanccs  to          owner  of  a  vessel  then  in 

(/)  bee  p.  38,  post.  course  of  construction,  in  consideration  that, 

(g)  Luccna  v.  Cranfurd,  (1800),  2  Bos.  &  P.  when  launched,  the  vessel  should  be  placed 
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need  not  purport  to  give  the  assured  any  rights  in  or  over  the  object 
itself  ;  it  is  sufficient  if  it  has  reference  thereto  (r).  Where,  therefore,  the 
assured  is  not  entitled  under  his  contract  to  derive  any  direct  benefit  from 
the  fact  that  the  object  remains  unharmed,  but  is  only  subjected  to  a 
liability  in  case  of  its  destruction  by  fire,  he  has  nevertheless  an  insurable 
interest  (s).  Thus,  whilst  a  covenant  to  insure  certain  buildings  remains 
in  force,  as  between  the  lessor  and  the  lessee,  after  the  expiration  of  the 
lessee's  tenancy  of  such  buildings,  the  lessee  has,  by  virtue  of  his  liability 
under  the  covenant,  an  insurable  interest  in  the  buildings  (/.).  Similarly, 
an  insurer  who  has  entered  into  a  contract  of  insurance  to  indemnify  the 
assured  against  loss  by  fire  in  respect  of  a  particular  physical  object,  has 
himself  an  insurable  interest  in  such  object,  and  may  protect  himself  by 
reinsurance  against  its  loss  and  his  consequent  liability  to  the  assured  (u). 

Where  a  person  is  by  statute  required  to  insure  against  fire  (x)  or 
empowered  to  do  so  (y),  the  existence  of  the  statutory  duty  or  power,  as 
the  case  may  be,  constitutes  an  insurable  interest,  and  an  insurance  effected 
in  pursuance  thereof  will  be  valid  (z). 

An  insurable  interest  need  not  be  a  permanent  or  continuing  interest  ; 
it  is  none  the  less  insurable  because  it  is  defeasible,  since  it  is  a  valid  interest 
until  it  is  defeated  (a).  The  fact  that  the  interest  of  the  assured  is  pre- 
carious, and  that  other  persons  are  entitled  at  any  moment  to  call  upon 
him  to  hand  over  the  object  insured  to  them,  does  not  therefore  prevent 
his  interest  from  being  sufficient  to  support  a  contract  of  insurance  (6)  ; 

liability  under  the  mortgage  ;  Joyce  v.  Swann 
(1864),  17  C.  B.  (N.  s.)  84  (marine  insurance), 
per  WILLES,  J.,  at  p.  104,  speaking  of  fire. 

(u)  Uzielli  v.  Boston  Marine  Insurance  Co. 
(1884),  15  Q.  B.  D.  11,  C.  A.  (marine  in- 
surance), per  BRETT,  M.R.,  at  pp.  16,  17  : 
"  What  was  the  interest  of  the  real  plaintiffs, 
the  reinsurers,  in  the  ship  ?  They  were  not 
owners,  and  therefore  had  none  as  owners. 
But  they  have  an  insurable  interest  of  some 
kind,  and  that  insurable  interest  is  the  loss 
which  they  might  or  would  suffer  under  the 
policy,  upon  which  they  themselves  were 
liable"  (Bradford  v.  Symondson  (1881),  7 
Q.  B.  D.  456,  C.  A.  (marine  reinsurance)). 

(x)  See  p.  33,  post. 

(y)  See  pp.  39,  41,  post. 

(z)  Persons  so  insuring  have  invariably  an 
interest  of  some  kind  apart  from  the  statute. 
The  existence  of  the  statutory  interest  may 
possibly  affect,  however,  the  amount  re- 
coverable under  the  insurance  in  case  of  loss  ; 
see  Chap.  XXI. 

(a)  Lmena  v.  Craufurd  (1806),  2  Bos.   & 
P.  N.  R.  269  H.  L.  (marine   insurance),  per 
CHAMBRE,  J.,  at  p.  299  ;    Colonial  Insurance 
Co.   of  New  Zealand  v.   Adelaide   Maritime 
Insurance  Co.,  supra,  at  p.  140. 

(b)  Goulstone  v.  Royal  Insurance  Co.  (1858), 
1  F.  &  F.  276  (insolvent  debtor)  ;    compare 
Anderson  v.  Commercial  Union  Assurance  Co. 
(1885),   2  T.   L.   R.    191,  C.   A.   (tenant  on 
sufferance).     As    to    the    necessity    of    dis- 
closing the   nature   of   the   interest   if   it   is 
precarious,  see  p.  32,  post. 


in  his  hands  for  sale,  and  that  the  advances 
should  be  repaid  out  of  the  proceeds,  was 
held  to  give  the  assured  an  insurable  interest 
in  the  unfinished  veasel.  Quaere,  whether  a 
buyer  of  goods  under  a  contract  which  does 
not  comply  with  s.  4  of  the  Sale  of  Goods 
Act,  1893  (56  &  57  Viet.  c.  71),  has  an  in- 
surable interest  in  the  goods  ;  see  Stockdale  v. 
Dunlop  (1840),  6  M.  &  W.  224  (marine  in- 
surance), where  it  was  held  that  he  had  not, 
inasmuch  as  there  was  only  an  expectation 
founded  on  the  mere  promise  of  the  seller. 
This,  however,  is  inconsistent  with  the  reason- 
ing of  the  later  cases  in  which  it  has  been 
held  that  the  property  in  the  goods  passes 
under  such  a  contract ;  see  Taylor  v.  Great 
Eastern  Railway,  [1901]  1  K.  B.  774  (sale  of 
goods),  per  BIGHAM,  J.,  at  p.  778 ;  and  Chap. 
XXIX. 

(r)  Colonial  Insura  nee  Co.  of  New  Zealand  v. 
Adelaide  Maritime  Insurance  Co.  (1886),  12 
A.  C.  128,  138,  P.  C.  (marine  insurance)  : 
''  A  man  may  have  an  insurable  interest  in 
goods  for  which  he  has  neither  paid  nor 
become  liable  to  pay." 

(s)  See  further,  Chap.  XXIX. 

(t)  Heckman  v.  Isaac  (1862),  6  L.  T.  383, 
per  CROMPTON,  J.,  at  p.  385  :  "  The  covenant 
to  insure  would  give  an  insurable  interest." 
Compare  Klein  v.  Union  Fire  Insurance  Co. 
(1883),  3  Ont.  R.  234,  where  property  belong- 
ing to  a  firm  was  mortgaged,  and  it  was  held 
that  a  retired  partner  retained  an  insurable 
interest  by  reason  of  a  covenant  to  insure 
contained  in  the  mortgage  and  also  of  his 
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and  e\rn  the  interest  arising  from  mere  possession  is  apparently  in- 
surable  (c).  The  interest  must,  however,  be  a  real  interest,  since  the  mere 
expectation  of  acquiring  an  interest,  however  probable,  does  not  give  the 
right  to  insure  the  property  out  of  which  the  expectation  arises  (d).  So 
long  as  there  is  a  real  interest,  it  is  not  necessary  that  the  assured  should 
be  entitled  to  a  present  enjoyment  ;  a  right  to  future  possession,  or  a 
future  interest,  however  remote,  is  equally  insurable,  since  the  assured's 
prospect  of  benelit  is  clear  and  the  prejudice  which  he  suffers  by  reason 
of  the  object  insured  being  destroyed  by  the  peril  insured  against  cannot 
be  attributed  with  absolute  certainty  to  any  other  cause  than  such  peril  (e). 
Where  the  assured  has  in  fact  an  interest,  it  is  immaterial  how  such 
interest  has  been  acquired  (/).  The  inclination  of  the  Courts  is  to  find 
in  favour  of  an  insurable  interest,  whenever  the  facts  of  the  case  and  the 
law  applicable  permit  (g). 


SECT.  2.     THE  NECESSITY  FOR  INSURABLE  INTEREST. 

The  assured  cannot  recover  upon  a  contract  of  fire  insurance  unless 
he  shows  that  he  has  an  insurable  interest  in  the  subject-matter  of  in- 
Mi ranee  (/<•).  For  it  is  clear  that  if  he  has  no  insurable  interest  in  a  particular 
object  he  cannot  be  prejudiced  by  its  destruction,  nor  is  there  anything  to 

which  the  right  of  indemnity  given  by  the  contract  can  attach.     The 
contract  will  be  nothing  more  than  a  contract  to  pay  a  sum  of  money  upon 

(r)  See  p.  43,  post.  Exch.  323,  where  also  the  assured  was  an 

I-/)  Mornn,  Gnlloinui   mid  Co.   v.    Uzielli,  insolvent  debtor  ;  compare  Stevenson  v.  Lon- 

[1905]  2  K.  B.  555  (marine  insurance) ;  and  don  and  Lancashire  Fire  Insurance  Co.  (1866), 

seep.  22,  ante.     As  to  the  anomalous  position  26  U.  C.  Q.  B.   148,  where  it  was  doubted 

of  iiihii ranee  on  profits  see  p.  32,  post.  whether  an  insurance  company  with  whom 

(c)  LUCUKI   v.   Cninfurd  (1806),  2  Bos.  &  the  actual  owner  of  a  house,  without  fraud 

P.   N.   A.  269  H.  L.  (marine  insurance),  per  or    wilful   misrepresentation,    effects   an   in- 

Lord  ELDON,  at  pp.  324,  325:  "  Suppose  A  to  surance  thereon  can  set  up  the  legal  title  of  a 

be  possessed  of  a  ship  limited  to  B  in  case  stranger  to  the  land  on  which  the  house  stood 

A  dies  without  issue;  that    A    has  twenty  as  a  defence  against  the  claim  of  the  assured  ; 

children,  the  eldest  if  whom  is  twenty  years  Lucena  v.  Craufurd,  supra,  per  CHAMBRE,  J., 

of  age  ;    and  B  ninety  years  of  age  ;    it  is  a  at  p.  309. 

moral  certainty  that  B  will  never  come  into  (g)  Stock  v.  Inglis  (1884),  12  Q.  B.  D.  564, 

possession,  yet  this  is  a  clear  interest.     On  C.  A.  (marine  insurance)    (affirmed   without 

the  other  hand,  suppose  the  case  of  the  heir  reference  to  this  point,  Inglis  v.  Stock  (1885), 

at  law  of  a  man  who  lias  an  estate  worth  10  A.  C.  263)  :  per  BRETT,  M.  R.,  at  p.  571, 

£20,000  a  year,  who  is  ninety  years  of  age;  "  In  my  opinion  it  is  the  duty  of  a  Court 

upon  his  death-bed  intestate,  and  incapable  always    to    lean    in    favour   of    an    insurable 

from  incurable  lunacy  of  making  a  will,  (here  interest,  if  possible,  for  it  seems  to  me  that 

is  no  man  who  will  deny  that    such  an  heir  after    underwriters   have   received   the   pre- 

,it  law  has  a  moral  certainty  of  succeeding  to  iniuin  the  objection  that  there  is  no  insurable 

the  estate,  yet  the  law  will  not  allow  thai  he  interest   is   often,   as  nearly  as   possible,   a 

has  any  interest  or  anything  more  than  a  technical  objection  and  one  which  has  no 

mere  expectation.''  real    merit,    certainly   not    as    between   the 

(/)  Bell  v.  Gilson(llQS).  1  Bos.  &.  P.  345  assured  and  the  insurer.    .    .    .    We  ought, 

(marine  insurance),  where  the  goods  insured  I  think,  to  consider  the  question  with  a  .mind, 

had   been   purchased  from  an   alien  enemy;  if  the  facts  and  the  law  will  allow  it,  to  find 

dtmlxlHHc  v.  Rot/id  1  iixii  i-ii  an  Co.  (1858),  1  F.  &  in  favour  of  an  insurable  interest."   Cousins  v. 

K.  276.  where  if   was  held  that  an  insolvent  Xante.*;   (1811),    3    Taunt.    513    (marine    in- 

debtor  had  an  insurable  interest  in  property  surance),  per  MANSFIELD,  C.J.,  at  p.  522. 

concealed  from  his  creditors,  and  was  entitled  (It)  tiadlers1  Co.  v.  Badcock  (1743),  2  Atk. 

to  recover  upon  his  policy  to  the  extent  of  554  ;  Castellainv.  Preston  (1883),  11  Q.  B.  D. 

his  interest;    Marks  v.  Hamilton  (1852),  7  380,  C.  A.,  per  BOWEX,  L.J.,  at  p.  397. 
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an  uncertain  event,  in  the  determination  of  which  neither  of  the  con- 
tracting parties  has  any  interest,  and  which,  apart  from  the  contract 
itself,  cannot  therefore  by  any  possibility  be  adverse  to  the  interest  of 
the  assured,  that  is  to  say,  it  will  be  a  mere  wager  (i). 

The  contract  of  fire  insurance,  unlike  that  of  marine  insurance  (k), 
seems  always  to  have  required  the  assured  to  have  an  insurable  interest  (/), 
and,  in  its  absence,  the  contract  has  always  been  invalid. 

There  are  certain  contracts  of  insurance  which  are  expressly  made 
null  and  void  by  statute  (m)  if  the  assured  has  no  interest,  or  if  the  con- 
tracts are  by  way  of  gaming  or  wagering.  The  statute,  though  by  its 
original  title  applying  only  to  insurances  upon  lives,  is  by  its  operative 
words  made  to  extend  more  widely,  and  to  include  insurances  upon  events 
in  which  the  assured  has  no  interest  (n).  It  may  be,  therefore,  that  a 
contract  of  fire  insurance  falls  within  its  scope  (o),  and  depends  for  its 
validity  upon  the  existence  of  an  insurable  interest  (p).  The  statute, 
however,  can  only  apply  to  insurances  upon  houses,  buildings,  and  similar 
property,  since  it  exempts  from  its  operation  insurances  bond  fide 
made  on  goods  or  merchandises  (q).  The  legality  of  such  insurances, 


(i)  Prudential  Insurance  Co.  v.  Inland, 
Revenue  Commissioners,  [1904]  2  K.  B.  659 
(life  assurance),  per  CHANNELL,  J.,  at  p.  663, 
speaking,  inter  alia,  of  fire  insurance  ;  see 
further,  p.  8,  ante. 

(k)  Craiifurd  v.  Hunter  (1798),  8  T.  R.  13 
(marine  insurance),  per  Lord  KENYON,  C.J., 
at  p.  23  ;  see  Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  4,  replacing  19  Geo.  2, 
c.  37. 

(I)  Sadlers1  Co.  v.  Badcock,  (1743),  2  Atk. 
554,  per  Lord  HARDWICKE,  at  p.  556  :  "  I  am 
of  opinion  it  is  necessary  the  party  insured 
should  have  an  interest  or  property  at  the 
time  of  insuring  and  at  the  time  the  fire 
happens.  These  insurances  from  fire  have 
been  introduced  in  later  times,  and  therefore 
differ  from  insurance  of  ships,  because  there 
interest  or  no  interest  is  almost  constantly 
inserted,  and  if  not  inserted,  you  cannot 
recover  unless  you  prove  a  property." 

(m)  Life  Assurance  Act,  1774  (14  Geo.  3,  c. 
48),  s.  1  (commonly  called  the  Gambling  Act) : 
"  From  and  after  the  passing  of  this  Act  no 
insurance  shall  be  made  by  any  person  or 
persons,  bodies  politic  or  corporate,  on  the 
life  or  lives  of  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein  the 
person  or  persons  for  whose  use,  benefit,  or 
on  whose  account  such  policy  or  policies 
shall  be  made  shall  have  no  interest,  or  by 
way  of  gaming  or  wagering ;  and  every 
assurance  made  contrary  to  the  true  intent 
and  meaning  hereof  shall  be  null  and  void  to 
all  intents  and  purposes  whatsoever."  The 
provisions  of  the  statute  are  not  confined  to 
cases  where  there  is  a  subject-matter  of 
insurance  exposed  to  peril,  but  include  events 
in  which  the  parties  have  no  interest  (Pater- 
son  v.  Powell  (1832),  9  Bing.  320  (bets  on 
bhares),  per  TINDAL,  G.J.,  at  p.  329,  citing 


Roebuck  v.  Hamerton,  (1778)  2  East,  391 
(wager  policy  on  sex),  and  Mollison  v. 
Staples  (1778),  Park  on  Insurance,  909 
(wager  policy  on  trade)).  This  section,  so 
far  as  .fire  insurance  is  concerned,  appears 
to  be  unnecessary  ;  see  supra. 

(n)  See  Patersonv.  Powell, supra,  per  TINDAL, 
C.  J.,  at  pp.  327,  328  :  "  What  was  the  object 
of  Statute  14  Geo.  3,  c.  48  ?  To  prevent 
gambling  under  the  form  and  pretext  of  a 
policy  of  insurance  by  parties  who  have  no 
interest  in  the  subject-matter  of  such  in- 
surance." After  referring  to  Statute  19  Geo. 
2,  c.  37,  relating  to  marine  insurances,  he 
proceeds  :  "  Then  came  the  Act  of  14  Geo.  3, 
entitled  '  An  Act  for  regulating  insurances 
upon  lives  and  for  prohibiting  all  such 
insurances  except  in  cases  where  the  persons 
insuring  shall  have  an  interest  in  the  life 
or  death  of  the  person  insured.'  It  is  a 
well-established  rule  of  construction  that  the 
title  of  an  Act  will  not  extend  its  effect 
beyond  the  meaning  of  the  operative  words  ; 
but  neither  will  it  confine  the  effect ;  and 
the  operative  words  here  are  larger  than  the 
title.  .  .  .  Nothing  can  be  more  clear  than 
that  these  operative  words  were  inserted  in 
furtherance  of  the  principle  of  the  former 
Act." 

(o)  As  to  the  question  whether  the  statute 
applies  at  all,  see  Chap.  XXI. 

(  p)  It  is  curious  that  in  the  various  cases 
upon  insurable  interest  in  connection  with 
fire  insurance,  which  have  been  decided  since 
the  passing  of  the  Act,  there  does  not  appear 
to  have  been  a  single  reference  to  it  in  any 
reported  judgment. 

(q)  Gambling  Act,  1774  (14  Geo.  3,  c.  48), 
s.  4  :  "  Provided  always,  that  nothing  herein 
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nevertheless,  depends  upon  the  same  principle,  the  assured  being  unable 
to  recover  unless  he  has  an  insurable  interest  (r)  ;  whilst,  if  he  has  no 
interest,  or  the  contract  be  made  by  way  of  gaming  or  wagering,  it  will 
be  void  (s). 


SECT.  3.  THE  TIME  FOR  INSURABLE  INTEREST. 

Where  the  assured  seeks,  in  the  event  of  loss  by  fire,  to  recover  from  the 
insurers  the  sum  payable  under  his  contract,  it  is  essential  for  him  to  show 
tint  at  the  time  of  the  loss  he  had  an  insurable  interest  in  the  object 
destroyed  (t).  This  is  the  crucial  date  ;  for  if  he  had  then  no  interest, 
he  can  have  suffered  no  loss,  and  is  therefore  entitled  to  no  indemnity. 
The  possession  of  an  interest,  or  its  acquisition  at  any  particular  date, 
so  long  as  it  is  acquired  before  loss,  would  seem  to  be  of  less  importance. 
It  has,  however,  been  said  that  it  is  also  necessary  that  the  assured  should 
have  an  insurable  interest  at  the  date  of  effecting  the  insurance,  and 
that  otherwise  he  cannot  recover  (w). 

Where  the  contract  contemplates  the  possible  substitution  of  other 
property  in  place  of  that  possessed  by  the  assured  at  the  date  of  effecting 
the  insurance  (x),  as  in  the  case  of  a  tradesman  insuring  his  stock-in- 
trade  (y),  the  assured  will  be  entitled  to  recover  notwithstanding  that 
the  property  actually  destroyed  was  not  acquired  by  him  until  after 
the  date  of  the  policy.  As  in  this  case,  however,  the  insurance  is  not  an 
insurance  upon  specific  objects,  but  only  upon  a  class  of  objects,  it  may  be 
said  that  the  class,  and  therefore  his  interest  in  it,  existed  at  the  date  of 
the  contract  (2).  In  the  case  of  floating  policies  effected  by  carriers, 

contained  shall  extend  or  be  construed  to  is  of  no  practical  importance,  seeing  that, 

extend  to  insurances  bond  fide  made  by  any  in  either  case,  if  the  risk  has  once  attached 

person  or  persons  on  ships,  goods,  or  mer-  the  premium  cannot  be  recovered  ;  see  Chap. 

chandises ;   but   every   such   insurance   shall  XV. 

be  as  valid  and  effectual  in  the  law  as  if  this  (t)  Sadlers'  Co.  v.  Badcock,  supra  ;  Lynchv. 

Act  had  not  been  made."  Dalzd  (1729),   4  Bro.   P.   C.   (2nd  Edit,   by 

(r)  Midlers  Co. v. Badcock (11  ±3), 2 Atk.554;  Tomlins),  p.  431. 

J'ritdrnfitil  Insiinnirc  Co.   v.  Inland  Revenue  (a)  Sadlers'  Co.  v.  Badcock,  .supra,  per  Lord 

Commissioners,  [l'.K.)4]  2  K.  B.  05!)  (life  in-  HARDWICKE,  L.C.,  at  p.  556.    There  does  not 

surance),  per  (  'HAN NELL,  J.,  at  p.  603,  speak-  appear  to  be  any  reported  case  in  which  the 

ing,   inter    alia,   of    lire    insurance  :       '  The  assured  has  been  defeated  on  this  ground, 

insurance    must    be    against    something.     A  (x)  Gonnan    v.    Hand-in-Hand    Insurance 

contract  which  would  otherwise  be  a  mere  Co.  (1877),  Ir.  R.  11  C.  L.  224,  per  PALLES, 

wager  may  become  an   insurance  by  reason  ('.!».,  ;il  p.  235. 

of    the.   assured    having  an    interest    in    the  (//)  Butter  v.  Standard  Insurance  Co.  (1816), 

subject-matter  ;    that  is  to  say  the  uncertain  20  (irant.  (U.  C.)  341,  where  the  plaintiff  was 

«  \eiit  which  is  necessary  to  make  the  con-  held  entitled  to  recover  the  full  amount  of 

tract  amount  to  an  insurance   must  be  an  her    policy    on    stock-in-trade,    though    the 

event  which    is   priiiu'i  facie  adverse  to   the  greater  portion  of  goods  in  stock  at  the  time 

interest  of  the  assured.''  of  effecting  the   policy   had   been   sold   and 

(s)  Under  the  Oaming  Act,  1845  (8  &  !>  other  goods  purchased,  and  though  the  goods 

Viet.  c.  100),  s.  18,  there  may  possibly  be  a  in  stock  at  the  time  of  the  fire  exceeded  those 

theoretical  difference  between  a  contract  by  in  stock  when  the  policy  was  effected.     And 

way  of  gaining  or  wagering  and  a  contract  compare  p.  15,  ante. 

in  which   tlir  assured  bond  //</<   believes  that  (c)  Sec  p.  l'<.  nnli:.     If  the  Life  Assurance 

he  will  acquire  an  interest,  but  the  difference  Act,  1774  (14  (Jeo.  3,  c.  48),  applies  to  fire 
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warehousemen,  and  bailees  of  a  similar  class,  it  is  clear  that  the.  policies 
must  apply  to  such  goods  as  may,  from  time  to  time,  come  into  their 
hands,  and  not  merely  to  those  goods  which  happened  in  fact  to  be  in 
their  possession  at  the  date  of  effecting  the  policy  (a).  There,  however, 
the  insurance  is  equally  an  insurance  upon  a  class  of  objects,  and  not  upon 
specific  objects  ;  the  assured's  interest  is  an  interest  in  the  permanent 
subject-matter,  namely,  the  class,  and  exists  throughout  the  duration  of 
the  contract,  unaffected  by  any  change  in  the  individual  objects  composing 
the  class.  Where  the  insurance  depends  upon  a  future  interest  in  a 
specific  object,  the  position  is  not  so  clear.  Where  a  future  interest  in 
goods  is  insured,  there  is  no  statutory  prohibition  against  such  an  in- 
surance (b),  and  there  does  not  appear  to  be  any  reason  why  the  rule 
prevailing  in  marine  insurance,  by  which  such  insurances  are  permitted  (c) 
should  not  equally  be  applicable  in  the  case  of  fire  insurance,  provided 
that  full  disclosure  (d)  of  the  nature  of  the  insurance  is  made  to  the  insurers 
and  the  interest  is,  in  fact,  acquired  before  loss  (e).  In  the  case  of  houses, 
buildings,  and  similar  property,  however,  to  which  the  Life  Assurance  Act, 
1774  (/),  may  perhaps  apply,  it  may  be  necessary  that  the  assured 
should,  at  the  date  of  effecting  his  insurance,  possess  an  interest ;  and  it 
would  therefore  seem  that,  if  the  statute  applies  to  fire  insurance,  the 
insurance  of  an  interest  to  be  acquired  at  a  future  date  is  prohibited  (g). 

Although  the  subject-matter  may,  in  fact,  have  been  destroyed  by 
fire  at  the  date  of  effecting  the  insurance,  the  contract  may,  nevertheless, 


insurance,  an  insurable  interest  at  the  time 
of  effecting  the  insurance  would  seem  to  be 
necessary  in  the  case  of  houses,  buildings,  and 
similar  property,  in  accordance  with  the 
interpretation  placed  upon  s.  3,  of  the  Act 
in  connection  with  life  assurance  (Dalby  v. 
India  and  London  Life  Assurance  Co.  (1854), 
15  C.  B.  365  (life  assurance)). 

(a)  Martineau  v.  Kitching  (1872),  L.  R. 
7  Q.  B.  436,  per  BLACKBURN,  J.,  at  p.  458  : 
"  It  is  very  common  for  a  warehouseman  to 
keep  up  very  large  and  extensive  floating 
policies  to  cover  the  goods  in  his  hands,  and 
let  it  be  known  generally  that  he  was  doing 
so,  so  that  people  would  come  to  him  in  hopes 
that  they  would  have  the  benefit  of  that 
insurance  in  case  of  loss.  In  that  case  I 
think  the  Court  might  very  properly  draw 
the  inference  that  it  was  part  of  the  under- 
stood bargain  that  persons  dealing  with  him 
would  have  the  benefit  of  that  insurance." 
And  compare  Waters  v.  Monarch  Fire,  etc., 
Assurance  Co.  (1856),  5  E.  &  B.  870  ;  London 
and  North- Western.  Ry.  Co.  v.  Glijn  (1859), 
1  E.  &  E.  652  ;  South  Australian  Insurance 
Co.  v.  Bandeli  (1869),  L.  R.  3  P.  C.  101  ;  in 
which  cases  it  is  at  least  improbable  that  all 
the  goods  destroyed  were  in  the  assured's 
possession  at  the  date  of  the  policy.  Compare 
also  Stephens  v.  Australasian  Insurance  Co. 
(1872),  L.  R.  8  C.  P.  (marine  insurance), 
followed  in  Imperial  Marine  Insurance  Co.  v. 
Fire  Insurance  Corporation  (1879),  4  C.  P.  D. 
166,  where  a  fire  insurance  company  by  a 


floating  policy  reinsured  a  marine  insurance 
company  against  loss  by  fire  ;  lonides  v. 
Pacific  Insurance  Co.  (1871),  L.  R.  6  Q.  B. 
674  (affirmed  1872,  L.  R.  7  Q.  B.  517) 
(marine  insurance),  per  BLACKBURN,  J.,  at 
p.  682;  Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  29. 

(b)  See  p.  25,  ante. 

(c)  Lower  Rhine  and  Wurtemberg  Insurance 
Association  v.  Sedgwick,  [1899]  1  Q.  B.  179, 
C.  A.(marine  insurance),  per  A.  L.  SMITH,  L.J. 
at  p.  186,  and  per  COLLINS,  L.J.,  at  p.  189  ; 
compare  Rhind  v.  Wilkinson  (1810),  2  Taunt. 
237  (marine  insurance) ;    Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  6(1);  Parker  v. 
Bcasley  (1814),  2  M.   &  S.  423)  marine  in- 
surance), per  Lord  ELLENBOROUGH,  C.J.,  at 
p.  426,  where  it  was  held  that  agents  who 
insured  in  their  own  names  on  account  of 
their   principals,  but  who  had  at  the  time  of 
insuring  no  interest  themselves,  might  subse- 
quently acquire  an  interest ;   but  see  Howard 
v.  Lancashire  Insurance  Co.  (1885),  11  Can. 
Sup.   Ct.,  where  it  was  held  that  such  an 
insurance  was  invalid. 

(r/)  See  p.  136,  post. 

(e)  Phillips,  s.  179  ;  May,  s.  100  ;  but  see 
Sadlcrs1  Co.  v.  Badcock,  supra. 

(/)  14Geo.  3,  c.  48,  s.  1. 

(g)  Life  Assurance  Act,  1774  (14  Geo.  3, 
c.  48),  ss.  1,  3.  For  a  discussion  of  the 
question  whether  this  Act  applies  to  in- 
surances against  fire,  see  Chap.  XXI. 
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in  some  cases  be  valid,  and  operate  to  indemnify  the  assured  notwith- 
standing such  destruction  ;  for  there  is  no  objection,  on  principle,  to  a 
retrospective  insurance,  provided  that  the  assured  had,  in  fact,  at  the 
date  of  the  loss,  an  insurable  interest  (li).  Such  an  insurance,  in  the  case 
of  houses,  buildings,  or  similar  property,  would  not  appear  to  be  pro- 
hibited by  the  Life  Assurance  Act,  1774  (i),  even  if  that  Act  applies  to 
fire  insurance,  since  the  assured  is,  in  fact,  prejudiced  by  reason  of  the 
happening  of  the  peril  insured  against,  and  he  has  therefore  an  insurable 
interest  existing  at  the  date  of  effecting  the  insurance  (A:).  To  render  a 
contract  of  this  kind  valid,  it  is  necessary  to  establish  the  following  facts, 
namely  :— 

(1)  That  both  the  assured  and  the  insurers  should  be  ignorant  of  the 
loss  at  the  time  of  making  the  contract  (I)  ;  and 

(2)  That  they  should  both  intend  the  contract  to  apply  to  such  a  loss  (m). 
Their  intention  need   not  necessarily   be  shown   by   express  words  (n), 
though  in  marine  policies  the  words  "  lost  or  not  lost  "  are  practically 
always  found  (o).     It  must,  however,  be  clear  from  the  language  used  that 
such  was  the  intention  of  the  parties  (p)  ;    if  this  cannot  be  shown  the 
policy  is  void,  and  the  premium  must  be  returned  (g).     It  would  further 
appear  that  where  the  fact  of  a  loss  is  known  to  both  parties,  but  its  amount 
is  unascertained,  a  contract  indemnifying  the  assured  against  such  loss 
would  be  equally  valid  (r)  ;  for,  in  this  case,  the  contract  is  still  a  contract 
upon  a  contingency. 


(h)  March  (Earl)  v.  Pigot  (1771),  5  Burr. 
2802  (wager),  per  Lord  MANSFIELD,  C.J.,  at 
p.  2805,  followed  in  Mead  v.  Davison,  (1835) 
3  A.  &  E.  303  (marine  insurance) ;  Bradford  v. 
Symondson  (1881),  7  Q.  B.  D.  456,  C.  A. 
(marine  insurance),  per  BRETT,  L.J.,  at 
p.  462:  'The  fact  that  the  question  of 
whether  there  was  a  loss  or  not  was  deter- 
mined before  the  making  of  the  policy  is  no 
objection  to  the  policy."  Such  an  insurance 
may  perhaps  be  explained  as  equivalent  to 
the  contract,  "  If  my  goods  are  in  fact  now 
destroyed,  you  contract  to  pay."  Compare 
Sutherland  v.  Pratt  (1843),  11  M.  &  W.  296 
(marine  insurance),  per  PAEKE,  B.,at  p.  311. 

(i)  14  Geo.  3,  c.  48,  ss.  1,  3.  In  B-ufe  v. 
Turner  (1815),  6  Taunt.  338,  which  appears 
from  the  facts  to  have  been  a  retrospective 
insurance  upon  a  warehouse,  no  objection 
was  taken  on  this  ground.  A  contrary 
opinion  is  expressed  by  Ellis,  p.  81. 

(k)  For  the  same  reason  a  similar  insurance 
on  goods  would  be  valid  in  case  it  is  necessary 
to  show  an  insurable  interest  at  the  date  of 
the  insurance,  as  to  which  see  p.  27,  ante. 

(1)  Mead  v.  Davison,  supra,  per  Lord 
DENMAN,  C.J.,  at  p.  307. 

(m)  Giffard  v.  Queen  Insurance  Co.  (1869), 
1  Hannay  (N.  B.)  432,  when;  property 
covered  by  an  ante-dated  policy  was  held 
to  be  insured  "  burnt  or  not  burnt." 

(n)  March  (Earl)  v.  Pigot,  supra  ;  Giffard 
v.  Queen  Insurance  Co.,  supra. 

(o)  Arnould,  s.  13. 


(  p)  Phillips,  s.  925  ;  Bradford  v.  Symond- 
son, supra,  per  BRETT,  L.J.,  at  p.  461. 

(q)  Pritchard  v.  Merchants'"  Life  Assurance 
Society  (1858),  3  C.  B.  (N.  s.)  622  (life),  where 
a  payment  of  premium  after  the  assured's 
death  by  a  policy-holder  was  held  not  to 
revive  the  policy,  the  contract  referring  to 
the  future  event  of  the  assured's  death.  See 
per  BYLES,  J.,  at  pp.  644,  645. 

(r)  Mead  v.  Davison  (1835),  3  A.  &  E.  303 
(marine  insurance),  per  Lord  DENMAN,  C.J., 
at  p.  308  ;  Bradford  v.  Symondson,  supra, 
per  BRETT,  L.J.,  at  p.  461,  who,  after  referring 
to  policies  on  ship  "  lost  or  not  lost,"  con- 
tinues :  "  Indeed  the  decisions,  or  at  all 
events  the  dicta,  of  Lord  Mansfield  and  others 
of  the  greatest  insurance  judges  in  England, 
have  gone  as  far  as  this,  that  if  both  parties 
knew  that  the  subject-matter  was  lost  at  the 
time  when  they  entered  into  the  policy,  and 
the  policy  in  terms  covers  that  loss,  the 
policy  is  good."  Gledstancs  v.  Royal  Ex- 
change Assurance  (1864),  5  B.  &  S.  797 
(marine  insurance),  per  COCKBURN,  C.J.,  at 
p.  809  :  "  If  an  underwriter,  having  know- 
ledge of  the  loss  of  the  subject-matter, 
chooses  to  insure,  I  should  not  hold  that  he 
can  afterwards  repudiate  the  policy  ;  he  may 
have  good  reasons  for  taking  the  risk  on  the 
chance  that  so  much  of  the  cargo  might  be 
saved  as  the  £5000  would  cover  and  for  the 
sake  of  keeping  up  the  course  of  dealing  with 
the  merchants."  Phillips,  s.  926. 
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SECT.  4.     THE  TRANSFER  OF  INTEREST. 

Since  the  assured  must  have  an  insurable  interest  at  the  time  when 
the  property  insured  is  destroyed  (s),  he  cannot,  if  before  the  fire,  he  has 
parted  with  all  his  interest  in  such  property,  suffer  damage  by  any  subse- 
quent loss,  and  he  cannot,  therefore,  recover  anything  in  respect  of  it, 
the  contract  being  one  of  indemnity  (t).  In  such  a  case  the  contract 
becomes  inoperative,  and  an  assignment  of  it  to  the  transferee  of  the 
subject-matter,  unless  contemporaneous  with  the  transfer  of  the  subject- 
matter  itself  or  in  pursuance  of  a  contemporaneous  agreement,  does  not, 
in  general,  enable  the  transferee  to  recover  under  it  an  indemnity  in  respect 
of  his  own  loss  (u). 

Where  by  a  subsequent  transfer  the  assured  reacquires  an  interest 
in  the  same  property,  the  view  has  been  expressed,  that  the  contract 
once  more  becomes  operative,  so  that,  if  a  loss  takes  place  after  the 
retransfer,  he  is  entitled  to  recover  upon  his  original  contract,  notwith- 
standing the  intermediate  cesser  of  interest  (x).  It  is  difficult,  however, 
to  understand  how  a  contract  can  remain  sufficiently  operative  so  as  to 
be  capable  of  reattaching  to  property  which  comes  back  to  the  hands  of 
the  assured,  at  however  long  a  period  after  the  transfer,  and  yet  be  incapable 
of  attaching  to  the  same  property  in  the  hands  of  the  transferee,  however 
short  the  period  that  elapses  between  the  transfer  of  the  property  and 
the  assignment  of  the  contract.  It  is  more  consistent  with  principle  to 
hold  that  the  interest  of  the  assured  must  be  continuous,  and  that  if  it 
ceases,  the  contract  comes  to  an  end  and  is  not  revived  by  a  mere  restora- 
tion of  interest  (y). 

In  the  case  of  an  insurance  on  stock-in-trade,  there  is,  at  first  sight, 
an  apparent  exception  to  the  rule  as  above  stated.  It  may  happen  that 
the  assured  will  sell  goods  forming  part  of  his  stock,  and  afterwards  re- 
purchase them,  and  add  them  once  more  to  his  stock-in-trade.  There 
is  no  reason  to  doubt  that  the  repurchased  goods,  if  subsequently  destroyed 
by  fire,  would  be  covered  by  the  contract  (z).  In  this  case,  however, 
it  would  seem  that  no  question  of  continuity  of  interest  can  really  arise  (a). 
The  insurance  is  not  on  specific  goods,  but  on  a  fluctuating  class  of  goods, 
the  identity  of  the  specific  articles,  which  may  happen  at  any  particular 
date  to  make  up  the  class,  being  immaterial  (6).  There  is  therefore  no 

(s)  See  p.  26,  ante.  of  a  transfer  of  the  assured's  interest  in  the 

(t)  Garden  v.  Ingram  (1852),  23  L.  J.  (CH.  subject-matter,  see  further  p.  209,  post. 

478,  per  Lord  CRANWORTH,  L.C.,  at  p.  481 ;  (u)  As  to  the  effect  of  assigning  a  policy, 

Rayner  v.  Preston  (1881),  18  Ch.  D.  1,  C.  A.,  see  p.  214,  post. 

per  JAMES,   L.J.,  at  p.   7;    ColUngridge  v.  (x)  Crazier  v.  Phoenix  Insurance  Co.  (1870), 

Royal  Exchange  Assurance  Corporation  (1877),  2  Hannay  (N.  B.)  200  ;  May,  s.  101  ;  Porter, 

3  Q.  B.  D.   173,  per  LTTSH,  J.,  at  p.   177  ;  p.  57. 

North  British  and  Mercantile  Insurance  Co.  v.  (y)  See  North  of  England  Pure  Oil  Cake  Co. 

Moffatt  (1871),  L.  R.  7  C.  P.  25,  per  KEATING,  v.  Archangel  Maritime  Insurance  Co.  (1875), 

J.,  at  p.  30 ;    Ecclesiastical  Commissioners  v.  L.  R.  10  Q.  B.  249  (marine    insurance),  per 

Royal  Exchange  Assurance  Corporation  (1895),  COCKBURN,  C.J.,  at  p.  253. 

11  T.  L.  R.  476;  Bank  of  New  South  Wales  v.  (z)  Compare  p.  15,  ante. 

North  British  and  Mercantile  Insurance  Co.  (a)  But  see  contra,  May,  s.  101. 

(1881),  2  N.  S.  W.  L.  R.  239.     As  to  the  effect  (6)  Compare  p.  16,  ante. 
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transfer  of  the  actual  subject-matter  of  insurance,  and  the  continuity 
of  the  ussuivd's  interest  in  it  is  not  broken. 

To  preclude  the  assured  from  recovering  upon  his  contract  of  insurance 
the  transfer  of  the  suhject-matter  must  be  absolute  and  deprive  him  of 
the  whole  of  his  interest  in  it  (c).  Where  the  whole  of  his  interest  is  not 
effectively  taken  away  (il),  or  where  the  transfer,  even  though  purporting 
to  be  absolute  (e),  merely  transforms  his  interest  from  a  legal  to  an  equit- 
able one  (/),  his  insurable  interest  in  the  subject-matter  remains,  provided 
that  the  description  of  the  subject-matter  contained  in  the  contract  con- 
tinues to  apply  (g). 

Where  two  or  more  persons  having  an  insurable  interest,  whether 
jointly  or  severally,  in  the  same  property,  effect  an  insurance  upon  it  in 
their  joint  names,  the  fact  that  the  interest  of  one  or  more  of  them  ceases 
to  exist,  by  reason  of  a  transfer  or  otherwise,  does  not  affect  the  validity 
of  the  insurance,  so  long  as  the  interest  of  at  least  one  of  them  con- 
tinues (//.). 


SECT.  5.     WHEN  THE  INTEREST  MUST  BE  SPECIFIED. 

Although  the  assured  must  have  some  interest  in  the  subject-matter 
to  entitle  him  to  effect  an  insurance  in  respect  of  it,  it  is  not,  as  a  general 
rule,  necessary  that  he  should  specify  in  the  contract,  or  even  disclose  to 
the  insurers  either  the  nature  or  the  extent  of  his  interest  (?').  All  that 


(c)  See  p.  209,  post. 

((/)  Colli>igridgev.  Royal  Exchange  Assurance 
Corporation  (1877),  3  Q.  B.  D.  173;  compare 
Reed  v.  Cole  (1764),  3  Burr.  1512  (marine  in- 
surance), where  the  assured  had  sold  the  ship 
insured,  but  had  agreed  with  the  purchaser  to 
pay  him  £500  if  the  ship  was  lost  within 
three  months,  and  it  was  held  that  he  re- 
tained a  sufficient  insurable  interest. 

(e)  Ward  v.  Beck  (1863),  13  C.  B.  (N.  s.) 
668,  per  WILLES,  J.,  at  p.  673  (marine  in- 
surance). 

( /  )  Garden  v.  Ingram  (1852),  23  L.  J.  (CH.) 
478,CRANWORTH,  at  p.  481 :  "When  a  man  in- 
sures property  under  an  absolute  covenant  to 
insure  and  then  assigns  and  charges  the  lease 
to  secure  a  sum  of  money,  he  still  retains  his 
interest  in  the  property  subject  to  the  charge." 
Montreal  Assurance  Co.  \.  McGillivray(1859), 
J:!  Moo.  P.  C.  87,  per  SMITH,  J.,  at  p.  98; 
Parsons  v.  Queen  Insurance  Co.  (1878),  29 
Can.  C.  P.  188,  where  warehouse  receipts 
given  on  goods  were  transferred  to  a  bank  as 
collateral  security. 
(g)  Phillips,  s.  2123. 

(ft)  Garden  v.  Ingram,  supra,  per  Lord 
CRANWORTH,  at  p.  479,  where  a  policy  in  the 
joint  names  of  the  lessor  and  the  lessee  was 
held  to  be  supported  by  the  continuance  of 
the  lessor's  interest,  notwithstanding  the 
lessee's  transfer  of  his  interest ;  compare 
Forbes  and  Co.  v.  Border  Counties  Fire  Ujjice 
(1873),  11  Macph.  (Ct.  of  Sess.)  278,  where 


the  continuing  interest  of  a  partner  was  held. 
in  the  circumstances  of  the  particular  case, 
to  be  sufficient  ;  Burton  v.  Gore  Di*ta<t 
Mutual  Fire  Insurance  Co.  (1865),  12  Grant, 
(U.  C.)  156,  where  the  mortgagee's  interest  in 
the  policy  was  held  not  to  be  affected  by  the 
mortgagor's  breach  of  a  condition. 

(i)  Crmcleyv.  Cohen  (18,32),  3  B.  &  Ad.  478 
(insurance  on  canal  boats),  per  Lord  TEX- 
TERDEN,  C.  J.,  at  p.  485  :  "  But  I  agree  in 
the  proposition  .  .  .  that  although  the 
subject-matter  of  the  insurance  must  be 
properly  described,  the  nature  of  the  interest 
may  in  general  be  left  at  large."  Mackenzie 
v.  Whitworth  (1875),  L.  R.  10  Ex.  145  (marine 
insurance),  per  BRAMWELL,  B..  at  p.  184  : 
'  The  rule  is  that  you  must  specify  the 
subject-matter  of  insurance,  not  your 
interest  in  it."  In'jlix  v.  Stock  (1885),  10 
A.  C.  2u,",  (marine  insurance)  per  Lord 
BLACKBURN  at  pp.  270,  274  ;  London  and. 
North  Western  Railway  Co.  v.  Glyn  (1859), 
1  E.  &  E.  652,  pir  CROMPTON,  J.,  at 
p.  664.  Compare  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  26  (2),  (3); 
Oyilen  v.  Montreal  Insurance  Co.  (1853), 
3  U.  C.  C.  P.  497,  where  it  was  held  that  a 
mortgagor  insuring  in  the  name  of  the 
mortgagee  need  not  specify  the  amount  of 
the  mortgage  ;  Keefer  v.  Phoenix  Insurance 
Co.  (1903),  1  Com.  L.  R.  (Can.)  1,  where  it 
was  held  that  a  person  insuring  need  not 
disclose  the  fact  that  he  was  not  sole  owner. 
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is  required  is  an  adequate  description  of  the  subject-matter  (A:),  and  such 
description  is  sufficient  to  cover  any  interest  which  the  assured  may 
have  in  the  subject-matter,  whether  as  owner  or  otherwise  (/).  This 
equally  applies  where  the  assured  has  several  interests  differing  as  regards 
both  nature  and  extent,  in  respect  of  the  same  subject-matter  (m). 

In  two  cases  it  is  necessary  for  the  assured  to  specify  in  the  contract 
the  nature  of  his  interest,  namely  : — 

(1)  Where  the  insurers  make  it  an  express  condition  that  the  contract 
shall  not  extend  to  cover  certain  kinds  of  interests,  unless  the  assured 
shall  do  so,  as,  for  instance,  in  the  case  of  goods  held  in  trust  or  on  com- 
mission (•»)  ;  and 

(2)  Where  the  peculiar  nature  of  his  interest  is  such  that  the  risk  may 
be  affected  thereby,  and  it  may  therefore  be  properly  said  that  such 
interest  is  itself  the  subject-matter  of  insurance  (o).     In  this  case  the 
interest  is  not  a  direct  interest  in  the  safety  of  the  subject-matter,  but 
only  a  collateral  interest,  that  is  to  say,  a  prospective  advantage  to  be 
derived   from  its   continued   safety  ( p).     Thus,  profit,  of  remuneration, 
which  has  already  been  ascertained  at  the  date  of  the  insurance,  or  which 
must  necessarily  be  earned  in  the  ordinary  course  of  events  before  the  loss, 
need  not  be  separately  specified  (q),  since  either  is  recoverable  under  an 
insurance  upon  the  property  out  of  which  it  is  earned,  as  being  a  direct 
interest  in  such  property  (r).   Prospective  or  anticipated  profit  to  be  derived 
from  the  use  of  property  is,  on  the  other  hand,  in  a  different  category. 
It  is  not  ascertainable  at  the  date  of  the  insurance,  nor  is  there  at  that 
date  any  certainty  that  it  will  ever  be  earned.     The  destruction  of  the 
property  out  of  which  profit  is  expected  to  be  earned  cannot  be  said  to 
carry  with  it  as  a  necessary  consequence  the  loss  of  such  profit,  for  the  profit 
might  never  be  earned,  even  though  the  property  were  not  destroyed. 
Under  an  insurance  upon  the  property,  therefore,  prospective  profits  cannot 

(k)  See  p.  16,  ante.  such  as  to  affect  the   risk  insured   against." 

(1)  London  and  Nortk-Western  Railway  Co.  Compare    Royal     Exchange      Assurance     v. 

v.  Glyn,  (1859),  IE.  &  E.  652,  per  CROMPTON,  McSwiney  (1850),    14  Q.    B.    634  Ex.    Ch. 

J.,  at  p.  664  :  "  I  think  that,  notwithstanding  (marine  insurance),  per  PAKKE,  B.,  at  p.  660, 

thecondition"(z.e.astodeclarationof  goodsin  followed  in  Anderson  v.  Morice  (1875),  L.  R. 

trust),  "an  insurance  simply  on  'goods'  would  10  C.  P.  609,  (marine  insurance),  per  BLACK - 

have  covered  the  plaintiff's  interest  as  carriers  BURN,   B.,  at  p.   619,  and  S.  C.  on  appeal 

inthegoods."     Mackenzie?.  Whitworth  (1^,1 5),  (1875),  1  A.  C.  713  ;   see  also  p.  20,  ante. 

1  Ex.  D.  36,  C.  A.  (marine  insurance).  (p)  Mackenzie    v.    Whitworth,    supra,  per 

(m)  Carruthers  v.  Shedden  (1815),  6  Taunt.  BLACKBURN,  J.,  at  pp.  41,  42. 

14   (marine   insurance),   where  the  assured,  (q)  Equitable  Fire  Insurance  Co.  v.   Quin 

who  was  interested  as  a  partner  in  a  portion  (1861),  11  L.  Can.  R.  170.     As  to  such  profit 

of  the  cargo  and  as  consignee  in  the  whole,  being   included   in   the   amount   recoverable 

and  had  also  a  lien  on  the  whole  for  advances,  under  an  ordinary  insurance,  see  Chap.  XXI. 

was  held  entitled  to  cover  all  his  interests  in  (r)  Thus,  a   carrier's   remuneration,  being 

one     insurance     without     specifying     their  capable  of  being  ascertained,  is  covered  by 

number  or  nature.  an  ordinary  insurance,   and  it  is  therefore 

(n)  Seep.  159,  post.  unnecessary    for    a    carrier    to    specify    the 

(o)  Mackenzie    v.     Whitworth,   siipra,   per  nature  of    his    interest  (London  and  North- 

BLACKBTJRN,  J.,  at  pp.  41,  42,  followed  in  Western  Rail.  Co.  v.  Glyn  (1859),  1  E.  &  E. 

Dixon  v.   Whitworth  (1879),  4  C.  P.  D.  371,  652,  per  CROMPTOX,  J.,  at  p.  664)  ;   compare 

per  LINDLEY,  J.,  at  p.  375  :    "  Mackenzie  v.  Dalgleish     v.    Buchanan    (1854),     16    Dunl. 

Whitworth    shows    that    it    is    sufficient    to  (Ct.  of  Sess.)  332,  where  a  bailee  was  held 

specify  the  subject-matter  of  insurance,  and  entitled  to  cover  by  insurance  the  advantages 

that    it    is    not    necessary    to    describe    the  to  be  derived  from  the  goods  in  question 

assured's  interest  in  it  unless  his  interest  is  being  on  his  premises  ;   and  see  p.  43,  post. 
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be  recovered  (s).  To  enable  it  to  be  recovered  it  must  be  specifically 
insured  as  such  (t).  Such  an  insurance  is  an  anomaly,  since  prospective 
profit  is  in  the  nature  of  an  expectancy  (?/.)  ;  but  the  insurability  of  such 
profit  is  well  recognised  (x). 

Even  where  the  interest  of  the  assured  in  the  subject-matter  is  a 
direct  interest,  it  is  his  duty  to  disclose  it,  if  it  is  of  so  precarious  or  unusual 
a  nature  as  materially  to  affect  the  risk  (y)  ;  for,  in  such  a  case,  a  descrip- 
tion of  the  subject-matter  is  not  complete  unless  it  comprises  a  description 
of  the  interest  (,?). 

The  assured  is  occasionally  required  by  an  express  condition  to  disclose 
to  the  insurers,  at  the  time  of  effecting  the  insurance  or  to  specify  in  the 
contract  the  extent  of  his  interest  in  the  subject-matter  of  insurance  (a). 
In  any  case,  however,  he  cannot  recover  (b)  after  loss  in  an  action 
brought  upon  his  contract,  unless  he  proves  the  extent  of  his  interest  (c), 
or,  where  he  has  intended  to  cover  by  the  insurance  more  interests  than 
his  own,  their  extent,  and  his  intention  to  cover  them  (d). 


(s)  Re  Wright  and  Pole  (1834),  1  A.  &  E.  621. 

(t)  See  p.  20,  ante. 

(u)  Lucena  v.  Craufurd  (1806),  2  Bos.  & 
P.  N.  R.  269  H.  L.  (marine  insurance),  per 
Lord  ELDON,  at  p.  326. 

(x)  See  p.  20,  ante.  The  necessity  of 
insuring  specifically  against  loss  of  rent,  as 
to  which  see  ibid,  depends  upon  the  same 
principles. 

(y)  Anderson  v.  Commercial  Union  Assur- 
ance Co.  (1885),  2  T.  L.  R.  191,  C.  A. 

(z)  See  Phillips,  s.  591. 

(a)  See  p.  165,  post. 


(b)  As   to    the    amount    recoverable,    see 
Bell  v.  Ansley  (1812),  16  East,  141  (marine 
insurance) ;  and  Chap.  XXI. 

(c)  Hodgson  v.  Qlover  (1805),  6  East,  316 
(marine  insurance)  ;   Mackenzie  v.  Whit  worth 
(1875),  L.  R.  10  Ex.  145  (marine  insurance), 
per    POLLOCK,    B.,    at    p.     149 ;     compare 
Cousins    v.    Nantes    (1811),    3    Taunt.    513 
(marine   insurance),   per   MANSFIELD,    C.J. 
522. 

(d)  As  to  when  the  assured  can  cover  more 
interests  than  his  own,  see  Chap.  XXI. 
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THE  capacity  of  a  person  to  enter  into  a  contract  of  insurance  for  the 
purpose  of  protecting  himself  against  loss  by  fire,  is  to  be  ascertained 
by  reference  to  the  ordinary  rules  governing  the  capacity  of  persons  to 
contract  (a).  Any  person,  therefore,  who  is  not  under  a  disability  is  en- 
titled to  insure  against  loss  by  fire  (b),  provided  that  he  has  the  requisite 
insurable  interest  (c)  ;  and  in  some  cases  he  may  be  under  a  duty  to  do  so. 


SECT.  1.     PERSONS    UNDER  A  DUTY   TO   INSURE. 

There  appears  to  be  no  person  who,  at  common  law,  is  under  any 
duty  to  insure  against  fire.  Any  such  duty  must  be  created  by  the  express 
terms  of  some  Act  of  Parliament  (d),  or  by  virtue  of  some  contract,  express 
or  implied  (e). 

Sub-sect.  1.     Where  the  Duty  is  imposed  by  Statute. 

The  persons  compelled  by  statute  to  insure  are  ecclesiastical  persons, 
or  tenants  for  life  and  others  in  a  similar  position,  who  are  only  limited 
owners  of  property. 

The  statutory  duties  of  such  persons  may  be  classified  as  follows, 
namely  : — 

1.  Ecclesiastical  persons  : — 

(i)  Incumbents. — The  incumbent  of  every  benefice  must  insure,  and, 
during  his  incumbency,  keep  insured  against  loss  or  damage  by 

(a)  As  to  the  general  capacity  of  persons       and   lunatics,   see   p.    42,   post.       As  to   in- 
to contract,  see  the  various  treatises  upon       surances  by  aliens,  see  XXVIII. 

the  law  of  contract,  and  in  particular,  LAWS  (c)  As  to  insurable  interest,  seep.  21,  ante. 

or  ENGLAND,  Vol.  VII.,  title  CONTRACT,  pp.  (d)  See  infra. 

341  et  seq.  (e)  See  p.  37,  post. 

(b)  As  to  insurances  on  behalf  of  infants 

W.I.  I> 
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fire  the  house  of  residence,  and  farm  and  other  buildings  for 
the  time  being  standing  on  lands  belonging  to  the  benefice, 
together  with  the  outbuildings  and  offices,  and  also,  if  he  is  liable 
to  repair  it,  the  chancel  of  the  church  (/).  The  insurance, 
which  must  be  for  at  least  three-fifths  of  the  value,  must  be 
ciTc'Cted  with  an  insurance  office  selected  by  the  incumbent, 
and  approved  by  the  Governors  of  Queen  Anne's  Bounty  (g), 
in  the  joint  names  of  the  incumbent  and  the  Governors  (/(). 
The  incumbent  must  produce  the  receipt  for  the  premiums  to 
the  bishop,  or  archdeacon, at  the  first  visitation  after  the  premiums 
have  become  payable,  and,  in  addition,  must  state  in  his  annual 
return  to  the  bishop  under  the  Pluralities  Act,  1838  (i),  the 
name  of  the  insurance  office,  the  amount  of  the  insurance,  and 
the  amount  and  date  of  the  last  premium  (fc). 

If  any  building  belonging  to  a  benefice  is  destroyed  by  fire, and 
is  either  not  insured  at  all  or  is  insufficiently  insured  (/),  the  whole, 
or  balance,  as  the  case  may  be,  required  to  reinstate  the  building, 
is  certified  by  the  diocesan  surveyor  of  ecclesiastical  dilapidations 
in  triplicate  to  the  bishop,  to  the  incumbent,  or,  if  the  benefice 
is  already  sequestrated,  to  the  sequestrator,  and  to  the  Governors 
of  Queen  Anne's  Bounty  (m).  The  incumbent  or  sequestrator 
may,  within  one  month,  object  in  writing  to  the  certificate  on 
any  grounds  of  fact  or  law  ;  and  the  bishop,  after  consulting 
another  surveyor,  if  he  thinks  fit,  or  taking  the  opinion  of  counsel, 
is  to  give  his  decision  in  writing,  such  decision  being  final  (?;). 

The  incumbent  must,  when  the  benefice  is  not  under  sequestra- 
tion, pay  the  amount  so  certified  to  the  Governors  of  Queen  Anne's 
Bounty  within  three  months  from  the  date  of  the  certificate  (o). 
If  he  fails  to  do  so,  the  bishop  may,  after  the  three  months  have 
expired,  raise  it  by  sequestration  of  the  profits  of  the  benefice, 
and  the  amount  so  raised  is  to  be  paid  to  the  Governors  of  Queen 
Anne's  Bounty  (p). 

When  the  benefice  is  already  under  sequestration  the  amount 
certified  is  a  charge  upon  the  net  profits  and  income  of  the 
benefice,  having  priority  to  all  other  charges  except  the  stipend 

(/)  Ecclesiastical  Dilapidations  Act,  1871  (k)  Ecclesiastical  Dilapidations  Act,   1871 

(34  &  35  Viet.  c.  43),  s.  54.    As  to  the  necessity  (34  &  35  Viet.  c.  43),  s.  55. 

of   inserting   covenants   to   insure   in   leases  (I)  As  to  the  application  of  any  insurance 

granted      by     an     incumbent,     see     Chap.  money   payable    by   virtue  of   an   insurance 

XXIX.       As     to    when    an     incumbent    is  under  this  Act,  see  Chap.  XXIII. 

bound    to  repair  the  chancel,  see  LAWS    OF  (m)  Ecclesiastical  Dilapidations  Act,  1871 

ENGLAND,    Vol.    XL,    title   ECCLESIASTICAL  (34  &35  Viet.  c.  43),  s.  57.     As  to  the  diocesan 

LAW,  pp.  469,  733.  surveyor,  see  LAWS  OF  ENGLAND,  Vol.  XL, 

(g)  Ecclesiastical  Dilapidations  Act,   1871  title   ECCLESIASTICAL   LAW,   p.    709.     As  to 

(34  &  35  Viet.  c.  43),  s.  54.  sequestration  of  benefices,  see  ibid.,  pp.  GIG 

(h)  Ibid.,  s.  55.     As  to  visitations  by  the  et  seq. 

bishop  or  archdeacon,  see  LAWS  OF  ENGLAND,  (n)  Ecclesiastical  Dilapidations  Act,  1871 

Vol.  XL,  title  ECCLESIASTICAL  LAW.  pp.  409,  (34  &  35  Viet.  c.  43),  s.  16. 

439.  (o)  Ibid.,  s.  51. 

(i)  (1  &  2  Viet.  c.  106),  ss.  52,  53,  Sched.  I.  (p)  Ibid.  ;    as  to    the  expenditure  of  the 

As  to  this  return,  see  LAWS  OF  ENGLAND,  money,  see  p.  311, -post. 
Vol.  XL,  title  ECCLESIASTICAL  LAW,  p.  612. 
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of  any  curate  appointed  to  perform  the  incumbent's  duties  (g), 
and  must  be  paid  over  as  and  when  received  by  the  seques- 
trator  to  the  Governors  of  Queen  Anne's  Bounty  (r). 

Although,  where  repairs  to  ecclesiastical  property  have  been 
executed  to  the  satisfaction  of  the  diocesan  surveyor  as  signified 
by  his  final  certificate  filed  in  the  diocesan  registry  (s),  the  in- 
cumbent or  his  estate,  if  the  benefice  becomes  vacant  within 
the  period  of  five  years  from  the  filing  of  the  certificate,  is  not 
liable  for  any  claim  for  dilapidations  in  respect  of  such  property, 
except  for  wilful  waste,  this  exemption  from  liability  does  not 
apply  in  the  case  of  loss  or  damage  by  fire  to  such  buildings, 
unless  the  incumbent  has  performed  his  duty  of  insuring  them(i). 
Where  money  is  borrowed  by  mortgage  of  the  glebe,  tithe,  or 
other  profits  of  a  benefice  for  the  purpose  of  building  a  house  of 
residence  for  the  incumbent  (u),  it  is  the  duty  of  the  incumbent, 
at  his  own  expense,  to  insure  and  keep  insured  against  accidents 
by  fire  the  house  of  residence  in  an  insurance  office  established 
in  London  or  Westminster,  the  amount  of  the  insurance  being 
fixed  by  the  bishop  (x).  If  the  incumbent  fails  to  do  so,  the 
bishop  may  sequester  the  profits  of  the  benefice  until  such 
insurance  is  made  (y). 

(ii)  Bishops,  deans,  and  canons. — Any  bishop,  dean,  or  canon,  for  the 
time  being  in  occupation  of  any  ecclesiastical  house  of  residence 
purchased,  built,  rebuilt,  added  to,  or  altered  or  improved  under 
the  provisions  of  certain  statutes  (z),  may  be  directed  by  the 
Ecclesiastical  Commissioners  to  insure  such  house  against  loss 
or  damage  by  fire,  and  to  keep  it  insured  at  his  own  personal 
charge  and  expense  (a).  It  is  in  the  discretion  of  the  Ecclesias- 
tical Commissioners  to  fix  the  amount  of  the  insurance,  and  the 
office  or  offices  with  which  it  is  to  be  effected  (6).  Every  premium 
payable  for  such  insurance  must  be  paid,  and  the  receipt  therefor 
delivered  to  the  Commissioners  within  fourteen  days  after  it 
becomes  due  (c). 

2.  Tenants  for  life  and  other  limited  owners  of  land.  A  tenant  for 
life,  or  other  limited  owner  of  land,  is  required  by  various  statutes  to 
insure,  and  keep  insured  against  fire,  at  his  own  expense,  buildings  which 

(q)  Ecclesiastical  Dilapidations  Act,   1871  namely,    Ecclesiastical    Commissioners    Act, 

(34  &   35  Viet.  c.  43),  s.  57,  applying  ibid.,  1831  (6  &  7  Will.  4,  c.  77);    statute  (1839) 

s.  20.  (2   &   3   Viet.   c.    18) ;     Ecclesiastical   Com- 

(r)  Ibid.,  s.  57,  applying  ibid.,  s.  21.  missioners  Act,   1840  (3  &  4  Viet.  c.   113) ; 

(s)  Ibid.,  s.  46.  Ecclesiastical  Commissioners  Act,  1841  (4  &  5 

(0  Ibid.,  s.  47.     As  to  ecclesiastical  dilapi-  Viet.  c.  39). 

dations  generally,  see  LAWS  OF  ENGLAND,  (a)  Ecclesiastical     Houses    of     Residence 

Vol.  XL,  title  ECCLESIASTICAL  LAW,  pp.  767  Act,  1842  (5  &  6  Viet.  c.  26),  s.  11. 

etseq.  (b)  Ibid. 

(u)  As  to  such  mortgages,   see  generally  (c)  Ibid.     The  proceeds  of  such  insurance 

LAWS  OP  ENGLAND,  Vol.  XL,  title  ECCLESI-  are  to  be  applied  under  the  direction  of  the 

ASTICAL  LAW,  pp.  755  et  seq.  commissioners    towards    the    reinstatement 

(x)  Pluralities  Act,  1838  (1  &  3  Viet.    c.  of  the  house  of  residence,  or  of  such  part  of 

106),  s.  67.  it  as  may  have  suffered  loss  or  damage  from 

(y)  Ibid.  fire  (ibid.).     As  to  reinstatement  generally, 

(z)  These     statutes     are     the     following,  see  Chap.  XXIII. 
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have  been  erected,  improved,  or  added  to  out  of  funds  raised  by  means 

of  charges  on  the  settled  land. 

The  statutes  under  which  this  duty  is  imposed  are  the  following, 

namely  : — 

(i)  The  Improvement  of  Land  Act,  18G4  (d). — Farm  houses,  farm 
buildings,  or  works  susceptible  of  damage  by  fire  which  have  been 
erected,  improved,  or  added  to  under  this  Act  must  be  kept  insured  by 
the  person  liable  to  make  any  periodical  payments  of  the  charge 
imposed  by  the  Act,  so  long  as  any  land  continues  subject  to  the 
charge  (e).  The  insurance  must  be  for  an  amount  equal  at  least 
to  the  principal  amount  originally  charged  on  the  land  (/ ).  Once 
a  year  the  person  whose  duty  it  is  to  insure  must  certify  to  the 
Board  of  Agriculture  and  Fisheries  (g)  the  fact  of  such  insurance, 
and  the  particulars  thereof ;  he  must  also  certify  that  the 
premium  for  the  current  year  has  been  duly  paid  (7i). 

In  case  of  his  default  either  to  insure,  or  keep  insured,  or  to 
certify,  as  the  case  may  be,  the  person  entitled  to  the  charge  for 
the  time  being  may,  with  the  assent  of  the  Board,  insure  for  an 
amount  not  exceeding  the  principal  amount  charged,  either  in 
the  name  of  the  person  making  default  or  in  the  name  of  the 
landowner,  and  may  continue  the  insurance  so  long  as  the  charge 
remains  (i).  Any  monies  paid  by  him  for  premiums  or  duty 
are  to  be  repaid  to  him  by  the  person  in  default  on  the  day  when 
the  next  payment  on  the  charge  becomes  due,  and,  in  default 
of  repayment,  may  be  recovered  with  interest  at  the  rate  of 
five  per  cent,  per  annum  from  the  date  of  payment  (k). 
(ii)  The  Limited  Owners'  Residences  Act,  1870 (1). — Mansion  houses  or 
appurtenances  erected,  improved  or  added  to  under  the  provisions 
of  this  Act,  must  be  insured  in  the  same  way  and  subject  to  the 
same  conditions  as  the  improvements  above-mentioned  (m). 
(iii)  The  Settled  Land  Act,  1882  (n). — Any  building  or  work  in  its 
nature  insurable  against  fire  comprised  in  an  improvement  under 
this  Act  (o)  must  be  insured  by  the  tenant  for  life  under  the  settle- 
ment^) for  such  period  and  for  such  sum  as  the  Board  of  Agriculture 

(d)  27  &  28  Viet.  c.  114.  connection  is  the  Settled  Land  Acts  (Amend- 

(e)  Ibid.,  s.  74.  ment)  Act,  1887  (50  &  51  Viet.  c.  30). 

(/)  Improvement  of  Land  Act,  1864  (°)  For  the  list  of  improvements  authorised 

(27  &  28  Viet.  c.  114),  s.  74.  by  the  Act,  see  Settled  Land  Act,  1882 

(g)  Replacing  the'  Land  Commissioners  (45  &  4(i  Y'lci:  c-™),  *•  25.  Such  improve- 

(Board  of  Agriculture  Act,  1889  (52  &  53  me£a,  1"chu,1°  M*"™"  cottages  (Aid., 

Viet.  c.  30),  s.  2  ;  Board  of  Agriculture  and  ?'  25  (x-»  ''  farm  houses  and  farm  buildings 

Fisheries  Act.  1903  (3  Edw.  7,  c.  31)).  [*»*••  *•??  (XI-)) '  »™'  mills  and  enS™- 

(h)  Improvement  of  Land  Act,  1864  *,"  ('>'«/•.  ^5  (xn)) ;  hre  extinguishing 

/04  ,;  ,«*  nt  apparatus  (ibid.,  s.  25  (xni.) ;  Re  Dun- 

•     ?M  9'  ™en'*  (E(nl}  Sfttlfd  E8tates'  [19°7'  2  Ch' 

7     TI!-J  41^))  5    afid   any  improvements    within    the 

V  00,0,  XT-  *  Settled  Land  Acts  (Amendment)  Act,  1887 

(1)  33  &  34  Viet.  c.  56.  (50  &  51  Viet.  c.  30),  ss.  1,  2. 

(m)  Ibid.,  s.  8,  applying  Improvement  of  (p)  As  to  the  persons  who  are  included  in 

Land  Act,  18ti4  (27  &  28  Viet.  c.  114),  s.  74.  the  term  "  tenant  for  life,"  see  Settled  Land 

(n)  45  &  4tJ  Viet.  c.  38.  The  only  amend-  Act,  1882  (45  &  46  Viet.  c.  38),  ss.  2  (5), 

ing  Act  which  need  be  referred  to  in  this  58. 
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and  Fisheries  (q)  by  certificate  prescribe  (r).  The  tenant  for  life 
must,  if  required  by  the  Board,  with  or  without  the  suggestion  of 
any  person  interested  under  the  settlement,  report  to  the  Board 
the  facts  and  particulars  of  any  fire  insurance  (s). 

In  case  of  any  default  by  the  tenant  for  life,  any  person  interested 
has  a  right  of  action  against  him  in  respect  thereof,  and  his  estate 
is,  after  his  death,  liable  to  make  good  to  the  persons  entitled 
under  the  settlement  any  damage  occasioned  by  his  default  (t). 

Sub-sect.  2.     Where  the  Duty  is  imposed  by  Contract 

Apart  from  the  persons  enumerated  above,  the  obligation  to  insure 
can  only  arise  by  virtue  of  the  terms  of  some  contract,  express  or  implied  (u}. 
The  persons  likely  to  be  subjected  to  such  an  obligation  are  persons  who  are 
limited  owners  of  property  or  who  acquire  by  contract  the  possession  of 
property  belonging  to  others. 

Where  the  obligation  is  imposed  by  express  contract,  as  where  there  is 
a  covenant  by  a  lessee,  or  mortgagor,  or  an  undertaking  by  an  ordinary 
bailee  (x),  to  insure,  no  difficulty  arises  ;  for  the  existence  of  the  obliga- 
tion is  clear  (?/).  Where  there  is  no  express  contract,  a  contract  to  insure 
may  be  implied  either  from  the  custom  of  some  particular  business  or 
locality  (z),  or  from  the  practice  of  the  particular  person  sought  to  be 
charged  with  the  obligation  (a),  provided  that  such  custom  or  practice 
was  known  to  the  person  concerned  at  the  time  when  he  parted  with  his 
property  (6). 

A  tenant  for  life,  whether  legal  or  equitable,  of  property,  whether  free- 
hold or  leasehold,  may  be  expressly  required  by  the  will  or  settlement  (c) 
under  which  he  claims  to  insure  the  property  coming  to  him,  or  he  may, 
upon  the  construction  of  its  terms,  be  obliged  to  do  so,  if  he  accepts  the 
gift  (d). 


(q)  As  to  the  Board  of  Agriculture  and 
Fisheries,  see  p.  36,  ante. 

(r)  Settled  Land  Act,  1882  (45  &  46 
Viet.  c.  38),  s.  28  (1).  The  Board  may  vary 
their  certificate  provided  that  they  do  not 
increase  the  liabilities  of  the  tenant  for  life 
(ibid.,  s.  28  (4)). 

(s)  Ibid.,  s.  28  (3). 

(0  Ibid.  ,  s.  28  (4). 

(«)  Martineauv.  KttcJung  (1872),  L   R   7 

'  '•mita*e  v"  Winterbottom  (1840), 


known  generally  that  he  is  doing  so,  so  that 
people  would  come  to  him  in  hopes  that  they 
would  have  the  benefit  of  that  insurance  in 
case  of  loss.  In  that  case  I  think  the  Court 
might  very  properly  draw  the  inference  that 
it  was  part  of  the  understood  bargain  that 
persons  dealing  with  him  would  have  the 
benefit  of  that  insurance." 

Lascdles  (1788)   2  T.  R.  187 

insurance)  ;    Dalgleish  v.  Buchanan 
&  of 


(x)  That  is  to  say  a  bailee  who  is  not,  in 
the  usual  course  of  business,  liable,  apart 
from  negligence,  for  the  destruction  by  fire 
of  the  property  entrusted  to  him.  As  to 
bailees  who  are  liable  for  such  loss,  see 
Chap.  XXIX. 

(y)  As  to  covenants  and  contracts  to 
insure  see  ibid. 

(z)  Martmeau  v  frtehvu,  supra,  per 
BLACKBURN,  J.,  at  p.  458:  It  is  very 
common  for  a  warehouseman  to  keep  up 
very  large  and  extensive  floating  policies  to 
cover  the  goods  in  their  hands,  and  let  it  be 


(b)  Cochran  v.  Lcckies  Trustee  (1906), 
8  F.  (Ct.  of  Sess.)  975,  where  it  was  held  that 
there  was  a  contract  to  insure,  hay  having 
been  received  by  a  person  to  be  chopped  and 
acknowledged  by  him  on  a  form  containing 
a  printed  statement  that  all  goods  held  in 
trust  were  covered  by  insurance  against  fire. 
Ag  h  cageg  m  wWch  a  tenant  foc 

^          d         statutory  obligation  to  insure, 

(d)  Re  Betty,  Betty  v.  A.-G.,  [1899]  1  Ch. 
281,  where  the  property  was  leasehold,  the 


38 


PEESONS   WHO   MAY   INSURE 


SECT.   3.     PERSONS  ENTITLED  TO  INSURE. 

All  persons  are  entitled  to  insure  property  who  are  either  :— 

(1)  Owners  of  the  property  sought  to  be  insured  ;  or 

(2)  Otherwise  so  connected  with  it  as  to  have  an  insurable  interest 
in  it  (c). 

Sub-sect.  1.     Owners. 

To  entitle  a  person  to  insure  as  owner  it  is  not  necessary  that  he  should 
have  both  the  legal  and  the  equitable  ownership  of  the  property  to  be 
insured.  Either  form  of  ownership  is  sufficient  to  support  an  insurance  (/ ). 

The  following  persons  may  insure  as  owners  of  the  property  to  be 
insured,  namely  :— 

(1)  Absolute  owners.  A  person  who  is  an  absolute  owner  of  property, 
including  a  joint  tenant  or  tenant  in  common  (g),  is  entitled  to  insure 
against  fire.  He  is  not,  by  reason  of  being  adjudicated  bankrupt,  deprived 
of  his  right  to  do  so,  and  he  may,  therefore,  insure  such  property  as  he 
retains  in  his  possession  (It),  even  though  he  is  fraudulently  concealing  it 
from  his  creditors  (i). 

('2)  Vendors  and  purchasers  (fc).     A  person  who  has  contracted  to  sell 


lease  containing  a  covenant  to  insure,  and 
it  was  held  that  the  equitable  tenant  for  life 
was  bound  to  perform  the  covenant,  though 
the  liability  for  any  breach  would  fall  on  the 
(••stater's  estate,  followed  in  Re  Gjers, 
Coop<  r  v.  <VyV,-.s,  [1899]  2  Ch.  54  ;  Re  Redding, 
Thompson  v.  R,>l<i;,i>/.  [1897]  1  Ch.  876, 
where,  on  the  construction  of  the  will,  it  was 
held  that  the  expense  of  insuring  leasehold 
property  was  to  be  deducted  from  the  income 
derivable  therefrom,  and  the  balance  only  was 
to  be  paid  over  to  the  beneficiary  ;  contrast 
Kinghiim  v.  Kini/linni,  [1897]  l'  I.  R,  170, 
where  it  was  held  to  be  the  duty  not  of  the 
tenant  for  life,  but  of  the  trustees  to  insure  ; 
compare  also  (Irnjij  v.  Coates  (185<>),  23  Beav. 
33  (duty  to  keep  in  repair),  per  RHMILLY, 
M.R.,  at  p.  38  :  "1  am  of  opinion  thai  tin's 
must  be  tivaled  as  an  implied  contract 
entered  into  by  tin-  person  who  accepts  the 
estate  ...  if  you  accept  the  estate  you 
must  observe  this  condition.  Re  Skingley 
(1851),  3  Mac.  <t  G.  221  (duty  to  keep  in 
repair). 

(e)  As  to  the  meaning  of  insurable  interest, 
see  p.  21,  ante  ;  as  to  the  amount  for  which 
they  may  insure,  see  p.  47,  post. 

( /  )  Casiellain  v.  Preston  (1883),  1 1  g.  B.  I). 
380,  C.  A.,  per  BOWKX,  L.J.,  at  p.  397.  As 

to    the    effect    of    both    legal    and    equitable 


owners  of  the  same  property  insuring,  see 
Chap.  XXI. 

(g)  Page  v.  Fry  (1800),  2  Bos.  &  P.  240 
(marine  insurance),  per  HEATH,  J.,  at  p.  243  : 
''  I  do  not  see  why  a  joint  tenant  or  a  tenant 
in  common  has  not  such  an  interest  in  the 
entirety  as  will  entitle  him  to  insure." 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  8. 

(A)  Marks  v.  Hamilton  (1852),  7  Ex.  323, 
prr  POLLOCK,  C.B.,  at  p.  324  :  "  In  this  case, 
which  was  a  motion  by  the  Attorney-General 
for  a  new  trial  on  the  ground  that  there  was 
no  insurable  interest  in  the  plaintiff,  who  was 
an  insolvent  and  had  acquired  property 
after  he  had  obtained  his  discharge  and 
insured  it,  and  subsequently  his  discharge 
was  revoked,  we  are  all  clearly  of  opinion 
that  as  he  was  in  possession  as  the  ap- 
parent owner  responsible  to  those  who  were 
the  real  owners,  lie  had,  under  those  circum- 
stances, an  insurable  interest." 

(i)  Ooulstone,  v.  Itoi/nl  III^III'IIIK-C  Co.  (1858), 
1  F.  &  F.  276,  per  POLLOCK,  C.B.,  at  pp.  278, 
279 ;  compare  Pettigrcw  v.  Grand  River 
/•'in /in  r\'  Mui ind  Assurance  Co.  (1877),  28 
U.  C.  C.  P.  70. 

(A-)  As  to  the  effect  of  a  contract  of  pur- 
chase upon  a  contract  of  fire  insurance,  and 
the  consequent  rights  of  the  parties,  see 
Chap.  XVII. 
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property  retains  an  insurable  interest  in  it  as  owner  till  the  completion 
of  the  conveyance,  by  reason  of  his  legal  estate  (I).  After  conveyance, 
his  interest  will  continue,  provided  that  he  has  not  been  paid,  so  long  as 
his  lien  as  unpaid  vendor  remains  in  force  (m)  ;  but  it  will  cease  upon  the 
lien  ceasing  or  being  lost  (n). 

On  the  other  hand,  a  person  who  has  purchased  property  acquires 
an  insurable  interest  in  it  by  virtue  of  the  contract  of  purchase,  not- 
withstanding that  no  conveyance  of  the  property  to  him  has  yet 
been  made  (o),  and  he  has  not  yet  incurred  any  liability  to  pay  (p). 
Nor  in  the  case  of  goods  sold  from  bulk  is  it  necessary  that  any  specific 
goods  should  have  been  actually  separated  and  appropriated  to  the 
contract  (q). 

(3)  Trustees  and  cestuis  que  trustent.  A  trustee,  by  virtue  of  his  legal 
ownership  of  the  property  (r),  is  entitled  to  insure  it  in  his  own  name  (s). 
He  is  not,  however,  under  any  obligation  to  do  so  (t),  unless  such  obliga- 
tion is  imposed  by  the  terms  of  the  instrument  constituting  the 
trust  (u). 

A  trustee  is  expressly  empowered  by  statute  (x)  to  insure  against  loss 
or  damage  by  fire  (if)  any  building  or  other  insurable  property  (z)  com- 


(l)  Collingridge  v.  Royal  Exchange  Assur- 
ance Corporation  (1877),  3  Q.  B.  D.  173,  per 
LUSH,  J.,  at  p.  177. 

(m)  Castellainv.  Preston  (1883),  11  Q.  B.  D. 
380,  C.  A.,  per  BOWEN.  L.J.,  at  p.  401. 

(n)  Bank  of  New  South  Wales  v.  North 
British  and  Mercantile  Insurance  Co.  (1881), 
2  N.  S.  W.  L.  R.  239,  where  the  lien  had  been 
lost. 

(o)  Rayner  v.  Preston  (1881),  18  Ch.  D. 
1,C.  A.,  per  JAMES,  L.J.  (who  dissented  from 
the  rest  of  the  Court  on  the  main  point  of  the 
case),  at  p.  15 ;  approved  in  Ridout  v. 
Fowler,  [1904]  1  Ch.  658  (affirmed  [1904] 
2  Ch.  93,  C.  A.),  per  FAKWELL,  J.,  at 
p.  661. 

(  p)  Colonial  Insurance  Co.  of  New  Zealand 
v.  Adelaide  Marine  Insurance  Co.  (1886),  12 
A.  C.  128,  138  P.  C.  (marine  insurance)  : 
"  A  man  may  have  an  insurable  interest  in 
goods  for  which  he  has  neither  paid  nor 
become  liable  to  pay."  Compare  Milligan  v. 
Equitable  Insurance  Co.  (1857),  16  U.  C.  Q.  B., 
where  the  purchaser  was  in  default  with  his 
payments. 

(q}  Inglis  v.  Stock  (1885),  10  A.  C.  263 
(marine  insurance),  per  Lord  BLACKBURN, 
at  p.  274  ;  Clark  v.  Western  Assurance  Co. 
(1866),  25  U.  C.  Q.  B.  209,  where  the  pur- 
chaser was  held  entitled  to  recover  on  a 
policy  covering  2000  bushels  of  wheat  in 
a  store,  although  the  2000  bushels  had 
never  been  set  aside  ;  Maihewson  v.  Royal 
Insurance  Co.  (1871),  16  L.  Can.  Jur.  45, 
where  the  purchaser  recovered  in  respect 


of  a  certain  number  of  barrels  of  oil,  although 
they  had  not  been  separated  from  the  bulk ; 
see  further,  p.  22,  ante. 

(r)  As  to  the  holder  of  "  goods  in  trust 
and  on  commission,"  who  is  a  bailee  only, 
see  Chap.  XII. 

(s)  Lucena  v.  Craufurd  (1806),  2  Bos.  & 
P.  N.  R.  289  H.  L.  (marine  insurance),  per 
Lord  ELDON,  at  p.  321  ;  Ex  parte  Houghton 
(1810),  17  Ves.  251,  253;  Ex  parte  Yallop 
(1808),  15  Ves.  60,  67  ;  Ebsworth  v.  Alliance 
Marine  Insurance  Co.  (1873),  L.  R.  8  C.  P. 
596  (marine  insurance),  per  BRETT,  J.,  at 
p.  638. 

(t)  Dowson  v.  Solomon  (1859),  1  Dr.  &  Sm. 
1,  14. 

(u)  For  an  instance,  see  Re  Colyer,  Millikin 
v.  Smiling  (1886),  55  L.  T.  344. 

(x)  Trustee  Act,  1893  (56  &  57  Viet.  c.  53), 
s.  18  (1).  This  section  does  not  impose  a 
statutory  obligation  on  the  trustee  to  insure 
or  a  statutory  liability  on  the  tenant  for  life 
to  pay  for  the  insurance  (Re  McEactiani, 
Gambles  v.  McEacharn,  [1911]  W.  N.  23. 

(y]  The  statute  gives  no  power  to  insure 
against  burglary  (Re  Eymonfs  (Earl) 
Trusts,  Lefroy  v.  Egmont  (Earl),  [1908]  1 
Ch.  821). 

(2)  This  includes  heirlooms  (ibid.),  but 
not  buildings  or  property  which  a  trustee 
is  bound  forthwith  to  convey  absolutely  to 
any  beneficiary  upon  being  reqvicsted  to  do 
so  (Trustee  Act,  1893  (56  &  57  Viet.  c.  53), 
s.  18  (2)). 
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prised  in  the  trust  estate  to  an  amount  (including  the  amount  of  any 
insurance  already  on  foot)  not  exceeding  three-fourths  of  its  full  value, 
and  to  pay  the  premiums  for  such  insurance  out  of  the  income  of  the 
trust  estate  (a).  For  this  purpose  it  is  not  necessary  to  obtain  the  consent 
of  any  of  the  beneficiaries  (b).  The  statute  applies  to  trusts  whether 
created  before  or  after  its  commencement,  but  does  not  authorise  any 
trustee  to  do  anything  which  he  is  in  express  terms  forbidden  to  do,  or 
to  omit  to  do  anything  which  he  is  in  express  terms  directed  to  do  by  the 
instrument  creating  the  trust  (c). 

A  ccstui  que  trust  is,  by  virtue  of  his  equitable  ownership,  entitled  to 
insure  the  trust  property  equally  with  the  trustee  (d). 

(4)  Executors  and  beneficiaries.  An  executor,  including  an  executor 
trustee  (e),  and  even,  it  would  seem,  an  executor  de  son  tort  (/),  is  entitled 
to  insure  the  property  which  comes  to  him  in  that  capacity  as  well  as  to 
renew  any  pre-existing  contract  of  insurance  by  which  it  may  be  covered(#). 
He  is,  however,  not  under  any  obligation  (h)  to  insure  it  if  it  was  previously 
uninsured  (i)  or  to  keep  alive  any  existing  insurances  upon  it  (k),  even 
though  such  insurances  were  effected  under  a  covenant  to  insure  running 
with  the  property  in  question  (I). 

The  beneficiary  under  a  will  is  entitled  to  insure  any  property  devised 
or  bequeathed  to  him  even  before  the  executor  has  given  his  assent  to 
the  devise  or  bequest  (m).  After  the  transfer  of  the  property  to  him, 
he  may,  if  absolute  owner,  insure  it  as  such  (n).  Where  the  interest 
given  to  him  is  not  absolute,  he  may,  nevertheless,  be  compelled,  by  the 
terms  of  the  will,  to  insure  the  property  or  be  made  responsible  for 


(a)  Trustee  Act,  1893  (56  &  57  Viet,  c.  53),  (')  Croft's    (Lady)    Executors    v.    Lindsay 
e.  18(1).  (1676),  2  Freem.  1,  note  (4). 

(b)  Ibid.  (A-)  Bailey  v.  Gould  (1840),  4  Y.  &  C.  (Ex.) 
,  ,    j,  •  ,        ia  ,„,  221,  where  the  fact  that  the  policies  lapsed  a 

few  days  before  the  testator's  death  was  held 

(d)  Ex  parte  Ynllop  (1808),  15  Ves.  60,  67;  to  be  immaterial,  and  the  Court  laid  down 
Ex  parlc  Hougliton  (1810),  17  Ves.  251,  253.  the     general     principle;      followed     in     Re 

MaEacharn,   Gambles  v.  McEacliarn,  [1911] 

(e)  Re  Betty,  Betty  ^.  A.-G.,  [1899]  1  Ch.  W.N.  23,  where  an  application  was  made  to  in  - 
821,  829  ;   Fry  v.  Fry  (1859),  27  Beav.  144.  creasethe  amount  of  the  testator's  insurances. 

(/)  Li  mjlt  >/  v.  <,hi«n  Insurance  Co.  (1864),  (I)  Fry    v.     Fry    supra,    where,    though 

lHannay(N.  B.)  250,  where  it  was  held  that  the    will    was    not    proved    till    after    the 

a  widow  had  an  insurable  interest  as  executrix  fire,  one  of  the  executors  was  acting  from 

de  son  tort.  tin-  date  of  the  testator's  death,  and  it  was 

(g)  Parr,/  v.  AM,,  (1829),  3  Sim.  97,  per  h;'hl    lhat  .th°   ^ecutors    were    entitled  ,to 

SHAHW,;,,;    Y.-C..  at  p.   100:    "I  shall  not  ^"^  ilf?!1Ils     th°  efate  mone>"s  Pald  ** 

enter    into    the    question    whether    she    was  1L'm,  *°     h°  f                 f  COmPCnsatl°n  ^ 

bnmul  to  renew  the  policy  of  insuanr,  or  '  I''    '"V"'1'    ','     ™™»™ti    approved   in   Re 

not.    Thefact  isthat  she,  being  the  executrix,  J/^«c'""-»>  f"""w-  *  McEach,,,;,,  supra. 

did  renew  it,  and  therefore  I  must  hold  that  (/»)  Unlit  r  v.  Standard  Fire  Insurance  Co. 

jii-iiini  facie  she  renewed  it  in  the  character  (1879),  26  Grant.  (U.  C.)  341,  where  a  married 

in  which  she  was  entitled  to  renew  it,  namely,  woman  to  whom  a  .stock  of  goods  had  been 

as  executrix."  bequeathed  by  her  brother  insured  them  as 

See   however  /,',   l:,ini   Brttu  v    \    0  hcr  own  Pr°Perty  although  the  executor  of 

-    '"    '•  had  not  furma11^  —nted  to  the 


.  ,         « 

[1897]  1  I.  K.  170,  per  CHATTBETON,  \'.-C., 

at  p.  175.  («)  See  p.  38,  ante. 
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its  safety  (o).     In  other  cases  he  has  the  right  of  a  limited  owner  to 
insure  it  (p). 

(5)  Mortgagors  and  mortgagees.  Where  the  legal  ownership  and  the 
equitable  ownership  of  property  are  severed  by  the  creation  of  a  mortgage, 
both  the  mortgagee  (g),  by  virtue  of  the  legal  ownership  given  to  him 
by  the  mortgage  (r),  and  the  mortgagor,  by  virtue  of  the  equitable 
ownership  remaining  in  him  (s),  are  entitled  to  insure  the  mortgaged 
property  (t). 

Apart  from  the  right  arising  from  the  legal  ownership  of  the  property, 
a  mortgagee,  where  the  mortgage  is  made  by  deed,  is  empowered  by 
statute  (w),  at  any  time  after  the  date  of  the  mortgage  deed,  to  insure 
and  keep  insured  against  loss  or  damage  by  fire,  any  building,  or  any 
effects  or  property  of  an  insurable  nature  whether  affixed  to  the  freehold 
or  not,  being  or  forming  part  of  the  mortgaged  property,  and  to  charge 
the  premiums  paid  for  any  such  insurance  on  the  mortgaged  property, 
in  addition  to  the  mortgage  money,  with  the  same  priority,  and  with 
interest  at  the  same  rate,  as  the  mortgage  money  (a?).  The  amount  of 
the  insurance  must  not  exceed  the  amount  specified  in  the  mortgage  deed, 
or,  if  no  amount  is  therein  specified,  two-thirds  of  the  amount  which  would 
be  required,  in  case  of  total  destruction,  to  restore  the  property  insured  (y). 
The  power  of  insuring  under  the  statute  cannot  be  exercised  by  the  mort- 
gagee in  the  following  cases,  namely  : — 

(i)  Where  the  mortgage  deed  contains  a  declaration  that  no  insurance 
is  required  (z)  ; 

(o)  See  p.  37,  ante.  stated  in  the  text ;  compare  the  cases  in  the 

(p)  See  p.  42,  post.  preceding  note. 

(q)  For  equitable  mortgagees,  see  p.   44,  (t)  As  to  the  rights  of  each  in  the  other's 

post.  policy,  see  p.  299,  post ;  as  to  the  mortgagor's 

(r)  Dobson  v.   Laud  (1850),  8  Hare,  216,  covenant  to  insure,  see  p.  407,  post, 

per  WIGRAM,  V.-C.,  at  p.  220  ;    Castellain  v.  (u)  Conveyancing   and  Law   of    Property 

Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per  Act,  1881  (44  &  45  Viet.  c.  41),  s.  19  (i.),  (ii). 

BOWEN,    L.J.,    at    p.    398  ;     North    British  The  section  applies  only  if  and  as  far  as  a 

Mercantile,  Insurance  Co.  v.  London,  Liver-  contrary  intention  is  not  expressed  in  the 

pool    and    Globe   Insurance    Co.     (1876),    5  mortgage  deed  and  is  to  have  effect  subject 

Ch.  D.  569,  C.  A.,  per  MELLISH,  L.  J.,  at  p.  to  the  terms  of  the  mortgage  deed  and  to  the 

583;     compare    Small   v.    United    Kingdom  provisions  therein   contained  (ibid.,  s.  19  (3)). 

Marine  Mutual  Insurance  Association,  [1897]  The  mortgage  deed  must  have  been  executed 

2  Q.  B.  311,  C.  A.  (marine  insurance),  per  after  the  31st  December,  1881  (ibid.,  ss.  19 

Lord  ESHER,   M.R.,   at  p.   313  :     "  The  in-  (4),  1  (2)). 

terests  of  the  mortgagor  and  mortgagee  are  (x)  The  Act  gives  the  mortgagee  no  power 

distinct  interests  ;   the   mortgagee  does  not  to  hold  the  mortgagor  personally  responsible 

claim   his   interest   through   the  mortgagor,  for    premiums    so    paid.     Apart    from    the 

but  by  virtue   of  the  mortgage  which  has  statute   the    mortgagee    is   not   entitled,    as 

given  him  an  interest  distinct  from  that  of  against    subsequent    mortgagees,    to   charge 

the  mortgagor."  the  premiums  against  the  mortgaged  pro- 

(s)  Provincial  Insurance  Co.  of  Canada  v.  perty  even  when  the    mortgagor    has  cove- 

Leduc   (1874),   L.   R.    6   P.   C.    224   (marine  nanted  to  insure  and  has  made  default,  unless 

insurance) ;   compare  Kelly  v.  Liverpool  and  his  mortgage  deed  gives   him    power   to  dc 

London  and  Globe   Insurance  Co.   (1870),   2  so  (Brook  v.  Stone  (1865),  34  L.  J.  (CH.)  251). 

Hannay  (N.   B.)  266;    Smith  v.   Royal  In-  (y)  Conveyancing   and   Law   of    Property 

surance    Co.    (1867),   27   U.    C.    Q.    B.   54;  Act,  1881  (44  &  45  Viet.  c.  41),  s.  23  (1).    As 

Ricliards  v.  Liverpool  and  London  Fire  and  to  the  application  of  the  insurance  money,  see 

Life  Insurance  Co.  (1866),  25  U.  C.  Q.  B.  p.  299,  'post. 

400,  401,  where  it  was  said  to  be  unnecessary  (z)  Conveyancing  &  Law  of  Property  Act, 

to  cite  cases  to  establish  the  propositions  1881  (44  &  45  Viet.  c.  41),  s.  23  (2)  (i.). 
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(ii)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor, 
in  accordance  with  the  mortgage  deed  (a)  ;  and 

(iii)  Where  the  mortgage  deed  contains  no  stipulation  respecting 
insurance,  and  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor  to  the  amount  in  which  the  mortgagee  is  by  the  Act 
authorised  to  insure  (b). 

A  receiver  appointed  by  the  mortgagee  may,  if  so  directed  in  writing 
by  the  mortgagee,  insure  and  keep  insured  against  loss  or  damage  by 
lire  any  building,  effects,  or  property  of  an  insurable  nature  comprised  in 
tin-  mortgage,  whether  affixed  to  the  freehold  or  not,  and  may  pay  the 
premiums  out  of  the  money  received  by  him  (c). 

(6)  Limited  owners.  Where  a  person,  who  is  a  limited  owner  of  property, 
is  not  obliged,  by  statute  (d),  or  otherwise  (e),  to  insure  it,  he  is  never- 
theless entitled  to  do  so(/).     Thus,  a  tenant-in-tail  (g)  or  a  tenant  for 
life  (h)  under  a  settlement  (?)  may  insure  the  settled  property  (k}. 

(7)  Infants  and  lunatics.     Where  the  person  entitled  to  insure  is  an 
infant,  the  trustees  of  the  settlement  (I),  or  his  guardian  (m),  may  insure 
on  his  behalf.     Similarly,  in  the  case  of  a  lunatic,  his  committee  is  entitled 
to  insure  on  his  behalf  (n). 

(8)  Married  women.     A  wife  may  make  a  contract  of  insurance  to 
cover  her  separate  estate  in  the  same  way  as  if  she  were  unmarried  (o). 
Her  husband  is  also  entitled  to  insure  it,  at  least  whilst  they  are  living 
together  and  sharing  its  use  (p).     Nor  does  there  appear  to  be  any  reason 
why  he  should  not,  after  the  birth  of  issue  capable  of  inheriting  his  wife's 
property, effect  an  insurance  in  respect  of  the  courtesy  to  which  he  becomes 
entitled  in  consequence  (q).     A  tenant  in  dower  may  probably  insure  as 
being  in  a  position  analogous  to  that  of  a  tenant  for  life  (r). 

(a)  ConveyancingandLawof  Property  Act,          (i)  As  to  the  power  of  trustees  to  insure' 
1881(44  &  45  Viet.  c.  41),  s.  23  (2)  (ii.).       see  p.  39,  ante. 

As  to  such  insurances,  see  Chap.  XXIX.  (k)  As   to    the    amount   for   which    they 

(b)  Ibid.,  s.  23  (2)  (iii.).     It  is  to  be  noted       may     insure      and     its      application,      see 
that  the  Act  contains  no  provision  enabling      Chap.  XXIII. 

the  mortgagee  to  discover  the  existence  of  (Q  Conveyancing  and  Law  of  Property  Act, 

such  an  insurance,  and  he  may  find  himself  1881  (44  &  45  Viet.  c.  41),  s.  42  (2). 

unable   to   charge   the   expense   of   insuring  (m)   Warwicker  v.  Bretnall,  supra. 

against   the    mortgaged    property,    although  (n)  Lucena  v.  Craufurd  (1802),  3  Bos.  &  P. 

he   was   quite   unaware   of   any   concurrent  jj.  R.  75,  96  Ex.  Ch.  (marine  insurance), 

insurance.  (o)  Married  Women's  Property  Act,  1882 

(c)  Ibid.,  s.  24  (7).  (45  &  46  Vict.  c.  75). 

(,l)  S.-.-  p.  liij,  ,n>lr.  (   })  Goulstone    v      Ro,Jai    2nsurance    Co. 

(e)  See  p.  37,  ante.  (1858)>  l  R  &  F   276  .  LMejohn  v.  Norwich 

(/)  But  he  is  not  bound  to  do  so,  nor  to  Union  Firr  insHrance  Society  (1905),  3  T.  H. 

keep   up   r-xisting   insurances,   since   loss   or  374(  where  a  husband  was  held  entitled  to 

damage  by  fire  is  due  to  via  n.njor  (Co.  Litt,  insure  a  business  belonging  to  his  wife,  on 

53  6;    Kniyhamv.  Kingham  (1897),  1  I.  R.  the   profits   Of   which   they   lived.     But   he 

170,  per  CHATTERTOX,  \.-C.,  at  p.  175).  should   not   describe    himself   as    "owner" 

(j7)  See    Warwicker  v.   Bretnall  (1883),   23  (Lemieux  v.  Compagnie  Equitable  d?  Assurance 

Ch.   D.    188;    compare  Seymour  v.    Vernon  contre  feu,  (1906),  30  Quebec  L.  R.  Sup.  Ct. 

(1852),  16  Jur.  189.  490);    Caldwell  v.  Stradacona  Fire  and  Life 

(h)  Caslillnh,  v.  1>rt*t<»i  (1883),  11  Q.  B.  1).  Insurance  Co.  (1883),  11  Can.  Sup.  Ct.  212). 

380,  C.  A.,   per   BOWEN,   L.J.,   at   p.   401  ;  (q)  SIM-  May,  s.  81. 

Gaussen  v.  Whatman  (1905),  93  L.  T.  101.  (r)  Ibid. 
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Sub-sect.  2.     Persons  otherwise  Interested. 

Any  person  who,  by  reason  of  some  contract,  express  or  implied, 
relating  to  property  is  in  danger  of  being  prejudiced  by  the  destruction 
of  such  property  may  insure  it.  He  may,  by  his  contract,  have  a  right 
to  the  possession  of  property  from  the  safety  or  destruction  of  which  he 
may  receive  benefit  or  prejudice,  or  merely  a  right  to  look  to  specific 
property  for  his  pecuniary  advantage  (s). 

Where  the  person  insuring  is  in  lawful  possession  (t),  his  right  to  insure 
need  not  depend  upon  the  existence  of  any  liability  over  to  the  owner 
of  the  property  (M),  though  it  is  competent  to  the  parties  to  agree  that  any 
insurance  effected  shall  only  cover  property  for  which  the  assured  is 
so  liable  (x).  It  has,  in  fact,  been  suggested  that  a  bare  possession,  if 
lawful,  may  give  an  interest  sufficient  to  entitle  the  person  in  possession 
to  insure  (y).  A  person  in  possession  may  also,  in  some  cases,  insure  not 
only  his  own  interest,  but  the  interests  of  any  other  persons  interested 
in  the  same  property  (z). 

The  persons  whose  right  to  insure  depends  upon  the  existence  of  a 
contract  relating  to  the  subject-matter  of  insurance  may  be  classified  as 
follows,  namely  :— 

(1)  Bailees.  All  bailees  (a)  have,  irrespective  of  any  liability  to  their 
bailors  which  of  itself  entitles  them  to  insure  (b),  an  insurable  interest  in 
the  property  entrusted  to  them  in  respect  of  the  advantages  which  they 
are  to  derive  from  the  bailment  in  the  way  of  commission,  lien  or  profit  (c). 
The  principal  classes  of  bailees  (d)  are  the  following,  namely  :— 

(i)  Carriers  (e).     It  is  not  necessary  for  a  carrier  insuring  to  disclose 

(s)  For  the  cases  in  which  it  is  necessary  (x)  North     British    and    Mercantile    In- 

to describe  the  nature  of    his  interest,  see       surance  Co.  v.  Moffatt  (1871),  L.  R.  7  C.  P.  25 
p.  20,  ante.  (y)  May,  s.  80. 

(t)  A    mere    trespasser    has    no    insurable  ^  See  ChaP-  XXL 

interest ;   see  May,  s.  89  ;   but  it  is  otherwise  (a)  As  to  the  difference  between  a  bailment 

where  a  person  is  in  possession  under  a  claim  and  a  sale>  see  South  A  ustralian  Insurance  Co. 

of   ownership   (Lucena   v.    Craufurd   (1806),  v-  Randdl  (1869),  L.  R.  3  P.  C.  101,  where  the 

2  Bos.   &  P.  N.  R.   269  H.  L.  (marine  in-  assured  was  held  entitled  to  insure  as  owner, 

surance),  per  Lord  ELDON,  at  p.  323  :    "  The  (b)  See  p.  45,  post. 

captors  not  only  had  the  possession,  but  a  (c)  Dalgleish  v.  Buchanan  (1854),  16  Dunl. 

possession  coupled  with  the  liability  to  pay  (Ct.  of  Sess.)  332,  where  a  coach  builder  was 

costs  and  charges  if  they  had  taken  posses-  held  to  have  an  insurable  interest  in  carriages 

sion  improperly.    ...    I  should  be  disposed  entrusted  to  him  for  repair, 

to   say   that    the    King    had   an    insurable  (d)  For  a  full  list  of  bailees  entitled  to 

interest  as  the  person  who  had  jus  posses-  insure,  see  Castcllain  v.   Preston  (1883),   11 

sioms  ") ;     see   May,    s.    84 ;     and   compare  Q.   g.   D.   339  C.  A.,  per  BOWEN,  L.J.,  at 

Goulstone  v.  Royal  Insurance  Co.  (1858),   1  p.  393. 

F.  &  F   276,  where  the  assured  was  a  bank-  '  {e)   'Crowky  v>  Cohen  (1832))  3  B.  &  Ad. 

nipt  and  the  property  insured  was  fraudu-  ^   (insurance   on   goods   in   canal   boats); 

ently  concealed  from  his  creditors.  London   and   North.^estern   Railway  Co.    v. 

(u)  London    and    North-Western    Railway  Glyn,  supra,  where  the  right  to  insure  was 

Co.  v.  Glyn  (1859),  1  E.  &  E.  652,  where  the  held  not  to  be  affected  by  the  fact  that  the 

assured,  who  were  carriers,  were  exempted  carriers  were  exempt  from  liability  to  the 

from  liability  is  respect  of  the  goods  destroyed  owners    of    the  goods   destroyed  ;  Joi/ce    v. 

by  the  Carriers  Act,  1830(llGeo.  4&  1  Will.  Kennard  (1871),  L.  R.  7    Q.  B.  78  (lighter- 

4,  c.  68),  s.  1.  man's  insurance). 
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the  nature  of  his  interest  (/ ),  so  long  as  the  contract  of  insurance 
is  effected  solely  on  his  own  behalf  (g). 

(ii)  Factors  (//),  warehousemen  (i),  and  wharfingers  (k). 
(iii)  Pledgees  (/)  and  pawnbrokers  (m). 
(iv)  Innkeepers  (n)  and  livery  stable  keepers  (o). 

('2)  Tenants.  Any  tenant,  including  a  lessee  from  year  to  year,  although 
there  may  be  no  covenant  or  agreement  to  insure  the  property  let  to  him, 
may  do  so  by  virtue  of  his  beneficial  enjoyment  of  the  property  of  which 
he  will  be  deprived  in  the  event  of  its  being  destroyed  (p). 

(3)  Equitable  mortgagees.  Although  a  creditor  has  no  insurable  interest 
in  the  property  of  his  debtor  by  reason  of  his  debt  (q),  nevertheless,  if  his 
debt  is  secured  by  an  equitable  mortgage  upon  specific  property  (r),  or 
if  he  has  a  lien  (s)  or  charge,  or  a  similar  equitable  interest  (t)  upon  specific 
property,  he  may  insure  such  property  (u),  but  such  property  only  (x). 


(/)  Croicley  v.  Cohen  (1832),  3  B.  &  Ad. 
478  (insurance  on  canal  boats);  London  and. 
Xnrll>-\]'<*l<rn  Raihray  Co.  v.  Glyn  (1859), 
1  E.  &  E.  652,  per  CROMPTON,  J.,  at  p.  604. 

(<j)  As  to  the  necessity  of  disclosure  where 
the  insurance  is  effected  to  cover  the  interests 
of  others,  Chap.  XII. 

(h)  Dixon  v.  Stansfcld  (1850),  10  C.  B.  398 
(marine  insurance),  per  JERVIS,  C.  J.,  at 
p.  417,  speaking  of  fire  insurance. 

(t)  Waters  v.  Monarch  Fire,  etc.,  Assurance 
Co.  (1856),  5  E.  &  B.  870;  Martineau,  v. 
Kitching  (1872),  L.  R.  7  Q.  B.  436. 

(k)  Xidairays  v.  Todd  (1818),  2  Stark.  400 
.\'<irtli  British  and  Mercantile  Insurance  Co.  v. 
London,  Liverpool,  and  Globe  Insurance  Co. 
(1876),  5  Ch.  D.  569,  C.  A.  ;  Castcllaiii  v. 
Preston  (1883),  11  Q.  B.  D.  383,  C.  A.,  per 
B<>\VEX,  L.J.,  at  p.  398.  It  is  immaterial  in 
this  connection  whether  a  person  be  described 
in  an  insurance  as  a  factor,  warehouseman, 
or  wharfinger,  the  iiisurable  interest  of 
each  in  the  goods  entrusted  to  him 
depending  upon  the  .same  principles.  As 
to  the  special  forms  of  policies  in  use 
bv  wharfingers  and  others,  see  Chap.  X. 

'  (I)  SutlnrLnxl  v.  Pratt  (1843),  12  M.  &  W. 
16  (marine  insurance). 

(HI)  Pawnbrokers  Act,  1872  (35  &  36 
Viet.  c.  93),  s.  27. 

(n)  See  May,  s.  80. 

(o)  Ibid. 

(p)  SiHipxon  v.  Scottish  Union  Insurance 
Co.  (1863),  1  H.  &  M.  618;  Castitlain.  v. 
Preston,  supra,  per  BOWEX,  L.J.,  at  p.  398. 

(q)  See  p.  45,  post. 

(r)  Westminster  Fire  Office  v.  Glasgow 
Provident  Investment  Society  (1883).  13  A.  C. 
699;  Western  Australian  Bank  v.  lioi/al  In- 
suranceCo.  (1907-8),  5C.  L.  R.  (Australia)533. 

(«)  Parker  v.  Bcaslcy  (1814),  2  M.  &  S.  423 
(marine  insurance),  per  Lord  ELLENHOROUGH, 
C.J.,  at  p.  420:  "It  the  parties  had 


not  had  a  lien,  their  names  would  have  stood 
in  the  policy  as  mere  naked  names  not 
coupled  with  an  interest ;  but  they  may 
have  a  commission  not  only  by  a  del  credere 
commission,  but  also  by  a  lien.  .  .  .  Although 
they  might  not  be  interested  in  the  goods 
originally,  yet  a  subsequent  interest  may 
accrue  by  lien."  Wolff  v.  Horncastlc  (1798), 
1  Bos.  &  P.  310  (marine  insurance).  These 
principles  also  entitle  a  consignee  who  is  not 
the  owner  to  insure  (Ebsworth  v.  Alliance 
Marine  Insurance  Co.  (1873),  L.  R.  8  C.  P. 
596  (marine  insurance) ;  Wolff  v.  Horncastle, 
supra  ;  Hill  v.  Sccretan  (1798),  1  Bos.  &  P. 
325  (marine  insurance)). 

(I)  Ebsworth.  v.  Alliance  Marine  Insurance 
Co.,  supra  ;  Hill  v.  Secreta.ii,  supra  ;  Clark  v. 
Scottish  Imperial  Insurance  Co.  (1879),  4 
Can.  Sup.  Ct.  192,  where  a  person  who  had 
made  advances  to  enable  a  ship  to  be  built 
on  the  faith  of  a  verbal  promise  that  he  was 
to  have  the  selling  of  her,  and  was  to  repay 
himself  out  of  the  proceeds,  was  held  to  have 
an  insurable  interest  in  the  ship  during  her 
construction. 

(u)  Westminster  Fire  Office  v.  Glasgow 
Provident  Investment  Society,  supra,  per  Lord 
HALSBURY,  L.C.,  at  pp.  70S,  709  :  '  The 
error  of  law,  I  think,  is  in  the  suggestion  that 
a  creditor  had  not  an  insurable  interest  in 
the  property  of  his  debtor  upon  which 
property  the  debtor  has  given  him  a  heritable 
security.  I  should  have  thought  it  was  too 
well  settled  a  proposition  in  insurance  law 
to  be  susceptible  of  argument  that  a  creditor 
under  these  circumstances  is  entitled  to 
insure."  Ebsworth  v.  Alliance  Marine  In- 
surance Co.,  supra. 

(x)  Milchcr  v.  Kingwittiamstoum  Fire  and 

J/«n'/ir/«.s«raHceG'o.(18S3),3Buchanan,East. 
Uist.  Ct.  (Cape)  271,  where  it  washeld  that  the 
holder  of  a  general  bond  had  no  insurable  in- 
terest in  the  property  not  affected  by  the  bond. 
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A  mere  licence,  however,  to  seize  or  retake  property  in  a  certain  event  does 
not,  it  would  seem,  give  an  insurable  interest  to  the  licensee  (y). 

(4)  Persons  liable  over.  A  person  is  entitled  to  insure  property  when 
he  has  undertaken  to  its  owner  to  be  responsible  for  its  loss.  Whether  he 
is  in  possession  of  the  property,  as  in  the  case  of  a  carrier,  or  whether  he 
is  not,  is  immaterial,  since  his  insurable  interest  in  this  connection  depends 
not  upon  any  benefit  which  he  is  to  derive  from  its  safety,  but  upon  the 
prejudice  which  he  will  suffer  upon  its  loss.  It  is  for  this  reason  that 
an  insurer  has  an  insurable  interest  in  the  subject-matter  of  his  insurance. 
He  is,  therefore,  entitled  to  protect  himself  by  what  is  called  reinsurance  (z). 
It  is  not,  as  a  rule,  necessary  for  the  person  insuring  against  a  liability 
to  arise  under  a  contract,  to  indicate  to  his  insurers  the  nature  of  the 
insurance  (a),  but  he  may,  by  an  express  term  of  the  contract,  be  required 
to  do  so  (b}. 

Apart  from  contract,  a  person  who  may  become  liable  to  another  by 
reason  of  the  destruction  of  the  latter's  property,  may  protect  himself  by 
insurance  against  such  liability  (c). 


SECT,  3.     PERSONS  NOT  ENTITLED  TO  INSURE. 

A  person  who  has  no  insurable  interest  in  a  particular  object  cannot 
insure  it.  Thus,  a  creditor  for  an  ordinary  debt,  which  is  not  in  any  way 
secured  by  a  lien  or  charge  of  any  kind  upon  specific  property,  cannot 
insure  his  debtor's  property  (d),  since  his  right  is  against  the  debtor 
personally  (e),  and  not  against  his  property.  Similarly,  an  agent  or 
consignee,  who  has  no  lien  on  his  principal's  property  for  commission  or 
otherwise,  nor  the  possession  or  custody  of  it  as  a  bailee,  nor  any  liability 
to  account  for  its  loss  by  fire,  cannot  insure  it  on  his  own  behalf  (/). 

As  to  the  amount  which  a  secured  creditor  reference  to  the  article  insured,  and  which 

may  recover,  see  Chap.  XXI.  cannot  make  a  lien  on  it,  will  not  give  an 

(y)  Stainbank  v.  Fleming  (1851),  11  C.  B.  51  insurable  interest.     But  a  debt  which  arises 

(marine    insurance),    per    JERVIS,   C.J.,    at  in  consequence  of  the  article  insured,  and 

p.  75;  Stainbank  v.  Shepard  (1853),  13  C.  B.  which  would  have  given  a  lien  on  it,  does 

418  Ex.  Ch.  (marine  insurance),  per  PARKE,  give  an  insurable  interest."    Moran,  Oalloway 

B.,   at    p.   443.      It   has   been   held   in   the  and  Co.  v.  Uzielli,  [1905]  2  K.  B.  555  (marine 

United  States  that  a  landlord  by  virtue  of  insurance),  per  WALTOX,  J.,  at  p.  560  :   "  The 

his  right  of  distress  has  an  insurable  interest  fact  that  the  plaintiffs  were  interested  in  the 

in  the  goods  of  his  tenant  (May,  s.  84) ;    but  debt  merely  as  a  debt  did  not  give  them  any 

this  would  seem  inconsistent  with  the  cases  insurable  interest." 
cited  above.  (e)  Hence  he  has  an  insurable  interest  in 

(z)  See  Chap.  XXVI.  his  debtor's  life  to  the  amount  of  his  debt 

(a)  Mackenzie     v.     WJiitivorth     (1875),     1  (Dolby  v.  India  and  London  Life  Assurance 
Ex.  D.  36,  C.  A.  (marine  insurance).  c°-   (1854),    15  C.   B.   365  (life  assurance); 

(b)  As  to  insurances   upon  goods  held   in  Hebdon  *•   West  (18t53)«  3  B.  &  S.  579  (life 
trust  or  on  commission,  see  Chap.  XII.  assurance)). 

,  \    A  ,,  ,,          .„     „  (/)  beagrave  v.   Union  Marine  Insurance 

(c)  As  to  the  necessity  of  specifically  in-       Co.   (1866)    L.  R.   l  C.  R  365  (marine  in. 

surmg  against  such  liability,  see  p.  20,  ante.         surance) ;    Ebsworth  v.  Alliance  Marine  In- 

(d)  Wolff  v.  Horncaxtle  (1798),  1  Bos.  &  P.       surance   Co.,   L.   R.    8    C.    P.    596    (marine 
316  (marine  insurance),  per  BTJLLER,  J.,  at       insurance),  per  BRETT,  J.,  at  p.  643. 

p.  323  :    "  I  agree  that  a  debt  which  has  no 
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Such  an  agent  may,  however,  effect  an  insurance  on  his  principal's  behalf, 
where  he  has  authority  to  do  so  (g),  provided  that  his  principal  has  an 
insurable  interest  (/;). 

(17)  French   \.    Backhouse   (1771),   2   Burr.  principal,  sec  p.  8G,  post. 

27L'8  (marine  insurance).     As  to  the  extent  (//)   Km1    tin-  name  to  be   inserted  in  the 

of  an  agent's  authority  to  insure,  stv  p.  S4.  policy,  see  Chap.  X. 
post  ;  as  to  the  effect  of  a  ratification  by  his 
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A  CONTRACT  of  fire  insurance  always  specifies  the  amount  up  to  which 
the  insurers  undejtake  to  make  good  any  loss  or  damage  to  the  assured  (a). 
This  amount  is,  as  a  rule,  a  mere  estimate  of  the  sum  likely  to  be  required 
to  indemnify  the  assured  in  the  event  of  the  total  destruction  of  the 
subject-matter  by  fire.  The  amount  recoverable  by  him,  however,  is 
regulated  by  the  value  and  extent  of  his  loss  (b),  and  the  amount  specified 
in  the  policy,  is,  therefore,  of  little  importance  except  as  marking  the 
limit  beyond  which  the  assured  cannot  recover  (c). 

SECT.-  1.     THE  CALCULATION  OF   THE   AMOUNT. 

Though  the  assured  is  at  liberty  to  insure  for  any  sum  he  likes,  the 
amount  of  his  insurance  should  be  regulated  by  the  value  of  the  subject- 
matter.  The  contract  is  one  of  indemnity  (d),  and  to  insure  for  a  sum 
in  excess  of  such  value  would  be  futile,  inasmuch  as  he  cannot  recover 
more  than  what  he  has  lost  (e),  either  by  inserting  a  greater  sum  in  the 
contract  (/),  or  by  effecting  other  contracts  of  insurance  relating  to  the 
same  subject-matter  (g). 

(a)  See  the  various  forms  of  policies  set  out  insured  may  name  any  sum  he  likes  as  the 
in  Appendix  II.  sum  for  which  he  will  pay  a  premium,  he 

(b)  As  to  the  amount  recoverable  upon  a  does  not  by  so  proposing  that  sum,  nor  does 
policy  of  fire  insurance,  see  Chap.  XXI.  the  company  by  accepting  the  risk,  conclude 

(c)  Chapman  v.  Pole  (1870),  22  L.  T.  306,  themselves    as    to    the    amount    which    the 
per  COCKBURN,  C.J.,  to  the  jury,  at  p.  307  :  plaintiff  is  to  recover  in  consequence  of  the 
"  You  must  not  run  away  with  the  notion  loss,  because  although  the  plaintiff  cannot 
that  a  policy  of  insurance  entitles  a  man  to  recover  beyond  the  sum  insured  upon  each 
recover  according  to  the  amount  represented  particular  item  ...   he  cannot  recover  even 
as  insured  by  the  premiums  paid   ...    he  that    sum    unless    he    proves    that    he    has 
can  only  recover  the  real  and  actual  value  of  sustained  damage,  and  then  he  will  recover 
the    goods."       Hercules    Insurance    Co.    v.  a  sum  commensurate  with  the  loss  he  has 
Hunter  (1836),  14  Shaw  (Ct.  of  Sess.)  1137  ;  sustained." 

Vance  v.  Forster  (1841),  Ir.  Circ.  Rep.  47,  per  (/)  As  to  the  return  of  premium  in  case 

PENNEFATHER,  B.,  at  p.  50.  of  over-insurance,  see  Chap.  XV.     As  to  the 

(d)  See  p.  6,  ante.  effect  of  insuring  for  an  excessive  amount, 

(e)  Vance  v.    Forster,  supra,   per   PENNE-  see  Chap.  XVIII. 

FATHER,     B.,    at    p.    50 :     "  It     has    been  (g)  As  to  the  effect  of  double  insurance, 

truly    stated    that    a    policy    of     insurance       see  Chap.  XVIII. 
is  a  contract  of  indemnity,  and  that  while  the 


48  THE    AMOUNT   TO   BE   INSURED. 


Sub -sect.  1.    The  Basis  of  Calculation. 

For  the  purpose  of  fixing  the  proper  amount  for  which  an  insurance 
should  be  effected,  it  is  necessary  to  ascertain  the  insurable  value  of  the 
subject-matter  of  insurance.  Whether  this  value  is  to  be  taken  as  the 
value  of  the  subject-matter  at  the  date  of  effecting  the  contract  or  whether 
a  sufficient  margin  may  not  be  allowed  for  the  purpose  of  securing  a  full 
indemnity  at  the  time  of  the  loss,  are  questions  of  some  difficulty,  to  which 
no  satisfactory  answers  have  been  given. 

On  the  one  hand,  it  has  been  suggested  that  the  insurable  value  of  the 
subject-matter  is,  in  the  absence  of  any  provision  in  the  contract  to  the 
contrary,  to  be  taken  as  its  value  at  the  time  of  effecting  the  insurance  (//). 
If  this  is  so,  the  rule  in  fire  insurance  will  be  similar  to  that  which  is 
applicable  to  unvalued  policies  in  marine  insurance,  where  the  subject- 
matter  is  valued  as  at  the  commencement  of  the  risk  (i).  Insurances 
against  fire  upon  houses,  buildings,  and  other  similar  structures  to  which 
the  Life  Assurance  Act,  1774  (k),  may  perhaps  apply  (I),  must  necessarily 
be  governed  by  this  rule,  if  the  statute  applies  to  them  at  all  and  the 
value  of  the  subject-matter  must  therefore  be  estimated  as  at  the  time 
of  effecting  the  insurance  (m),  unless  a  construction  is  to  be  put  upon  this 
statute  in  the  case  of  fire  insurance  different  from  that  which  has  been 
adopted  in  the  case  of  life  assurance  (n).  If,  however,  the  insurable 
value  of  the  subject-matter  is  to  be  taken  as  at  this  date,  and  the  amount 
of  insurance  fixed  accordingly,  the  assured,  on  account  of  the  limitation 
upon  the  sum  for  which  he  may  insure  (o),  may  be  unable,  in  the  event 
of  a  total  loss,  to  recover  a  full  indemnity.  Where  the  real  value  of 
the  subject-matter  remains  stationary  or  actually  diminishes,  no  diffi- 
culty arises,  since  the  amount  of  his  insurance  is  clearly  sufficient  for  the 
purpose.  Where,  however,  its  value  has  increased  at  the  date  of  the  loss, 
a  full  indemnity  can  no  longer  be  recovered.  Any  increase  of  value, 
however  slight,  will  make  the  amount  of  the  loss  exceed  the  amount  of 
insurance,  and  the  difference  will,  therefore,  have  to  be  borne  by  the  assured 

(h)  Phillips,  s.  1245.  time  of  making  the  policy,  and  so  to  deter 

(0  Marine  Insurance  Act,  1906  (6  Edw.  7,  persons  from  making  insurances  in  a  large 

c.  41),  s.  16.     In  a  lire  policy  the  risk,  as  a  sum,  upon  the  bare  speculation  or  possibility 

rule,  commences  when  the  contract  is  made.  that   they   might  acquire  a  greater  interest 

(k)  14  Geo.  3,  c.  48.     The  statute  expressly  than    they   originally    had;     and    that     by 

excludes    goods    from    its    operation    (ibid.,  attributing  such  an  operation  to  the  statute 

s.  4).  the   assured    would   not    be   precluded   from 

(/)  As  to  the  reasons  for  holding  that  this  claiming  the  full  value  of  any  interest  he  had 

Act    does    not    apply    to    contracts    of    fire  when  the  value  of  it  had  increased  in  the 

insurance,  see  Chap.  XXI.  interval,   since   in  such  a  case  the   interest 

(m)  But   see   Dowdeswell,    pp.    107,    108,  would  be  the  same. 

where  the  effect  of  s.  3  of  the  Life  Assurance  («)  See  Dally  v.   India  and  London  Life 

Act,  1774  (14  Geo.  3,  c.  48),  is  discussed.     It  Ax.tuwncr    Co.    (1854),    15   C.    B.    365    (life 

is  there  suggested  that,  inasmuch  as  the  pro-  assurance),  where  a  creditor  who  had  insured 

fessed  object  of  the  statute  was  the  suppivs-  his  debtor's  life  for  the  amount  of  his  debt 

sion  of  gambling  or  speculation,  the  words  of  was  allowed  to  recover  on  his  policy  although 

the  section  which  provide  that  no  greater  the  debt  had  been  repaid  before  the  policy 

sum   shall   be   recovered   from   the   insurers  fell  in. 

than  the  amount  or  value  of  the  interest  of  (o)  It    is    ex    hypothesi  useless  to    insure 

the  insured  in  the  event,  were  intended  to  for  a    larger    sum  since    he    cannot  recover 

apply  to  the  interest  of  the  assured  at  the  more. 


THE    BASIS  OF    CALCULATION.  49 

himself  (p).  Where,  however,  the  loss  is  partial  only,  a  different  result 
will  follow.  The  rule  as  to  partial  losses  in  lire  insurance  differs  from 
the  marine  rule  by  which  the  measure  of  indemnity  is  equally  in  the 
case  of  a  partial  loss  based  upon  the  value  of  the  subject-matter  at  the 
commencement  of  the  risk  (q),  and  gives  the  assured  a  full  indemnity  for 
the  loss  which  he  has  in  fact  sustained  up  to  the  limits  of  his  insurance  (r). 
He  will,  therefore,  receive  a  full  indemnity,  even  though  the  subject-matter 
has  increased  in  value,  provided  that  the  amount  of  the  partial  loss  does 
not  exceed  the  amount  of  his  insurance. 

On  the  other  hand,  if  the  assured  is  to  receive  a  full  indemnity  in  the 
event  of  a  total  loss,  he  must  be  entitled  to  recover  the  full  value  of  the 
subject-matteras  at  the  timeof  the  loss  in  any  event, where  it  has  increased 
no  less  than  where  it  has  decreased.  To  enable  him  to  do  so,  he  must 
be  at  liberty  to  specify  in  his  contract  an  amount  sufficient  for  the  purpose, 
and  must  not  be  necessarily  restricted  to  the  sum  representing  the  value 
of  the  subject-matter  at  the  time  of  effecting  the  insurance.  If  this 
were  not  the  case,  the  position  would  be  anomalous.  In  the  case  of  a  total 
loss  the  amount  recoverable  under  the  insurance  would  be  the  sum  named 
in  the  contract,  which  was  based  upon  the  value  of  the  subject-matter  at 
the  time  of  effecting  the  insurance  (s),  whilst  in  the  case  of  a  partial  loss  the 
amount  recoverable  would  be  the  sum  representing  the  actual  loss  sustained 
within  the  limits  of  the  insurance,  the  value  of  the  subject-matter  at  the 
time  of  insuring  being  disregarded  (£).  It  would  therefore  follow  that, 
in  the  case  of  fire  insurance,  the  rule  by  which  the  indemnity  is  to  be 
measured,  unlike  the  marine  rule,  which  is  consistent  with  itself  in  that  it 
measures  the  indemnity  for  a  loss,  whether  total  or  partial,  by  the  value 
at  the  commencement  of  the  risk  (u),  would  apply  a  different  standard 
according  to  the  extent  of  the  loss. 

It  is  further  to  be  considered  that  the  form  of  contract  in  use  does  not 
refer  at  all  to  the  value  of  the  subject-matter,  but  simply  contains  an 
undertaking  by  the  insurers  to  pay  or  make  good  the  assured's  loss  to 
an  amount  not  exceeding  the  sum  specified  in  the  contract  (x).  In  esti- 
mating the  assured's  loss,  it  is  clear  that,  in  the  case  of  a  total  loss,  the 
value  of  the  subject-matter  must  be  taken  as  at  the  time  of  the  loss  (y). 
The  undertaking  of  the  insurers  is  therefore,  in  the  event  of  a  total  loss, 
to  pay  or  make  good  such  value,  and  not  a  value  estimated  at  any  other 
time  (z}.  To  give  full  effect  to  this  undertaking,  which  does  not  extend 
beyond  the  sum  specified  in  the  contract  (a),  the  assured  must  be  at 
liberty  to  specify  a  sum  sufficient  to  make  good  any  loss  which  he  may 
sustain  during  the  currency  of  the  policy.  It  may,  therefore,  be  concluded 

(  p)  Under  the  marine  rule  an  assured  is  («)  Marine  Insurance  Act,  1906  (6  Edw.  7, 

equally  unable  to  recover  a  full  indemnity.  c.  -41),  s.  16. 

It  is  for  this  reason  that  the  rule  requiring  (x)  See  Appendix  II. 

"  profits  "  to  be  separately  insured  has  been  (//)  See  Chap.  XXI. 

brought  into  existence  ;   see  p.  20,  ante.  (z)  Cfutpinan  v.  Pole  (1870),  22  L.  T.  (N.  s.) 

(q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  306;  Hercules  Insurance  Co.  v.  Hunter  (1836), 

41),  ss.  69-71.  14  Shaw  (Ct.  of  Sess.),  1137  ;  Vance  v.  Forster 

(r)  See  Chap.  XXI.  (1841),  Ir.  Circ.  Eep.  47. 

(s)  Seep.  48, ante.  (a)  See  Chap.  XXI. 

(t)  See  supra. 

W.I.  E 
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that  he  is, for  this  purpose,  entitled  to  take  into  consideration  the  estimated 
value  of  the  subject-matter  as  at  the  time  of  any  possible  loss,  and  to 
insure  for  such  an  amount  as  he  bond  fide  thinks  will  afford  him  a  full 
indemnity  against  its  total  loss  (b). 


Sub-sect.  "2.     Rules  /or  Calculating  the  Amount. 

The  amount  of  insurance  may  be  fixed  in  accordance  with  the  following 
principle.-,  namely  :— 

(1)  Where  the  subject-matter  is  goods  or  other  movable    property, 
for  which  there  is  a  ready  market,  the  estimated  market  value  affords  a 
basis  of  calculation,  and  it  is  possible  to  fix  the  amount  of  insurance 
without  much  difficulty  (c). 

(2)  Where  the  subject-matter  of  insurance  is  goods  or  other  movable 
property,  for  which  there  is  no  ready  market,  the  difficulty  of  making  any 
satisfactory  estimate  of  value  is  apparent  (d).     In  such  a  case  the  assured 
would  probably  be  well  advised  to  make  an  agreement  with  the  insurers 
fixing  the  value  for  the  purposes  of  the  insurance  (e). 

In  the  event  of  loss,  it  is  for  the  assured  to  prove  the  amount  of  his 
loss,  and,  consequently,  the  value  of  the  subject-matter  (/),  and  he  might, 
in  the  absence  of  an  agreement,  find  it  impossible  after  loss  to  establish 
the  correctness  of  the  value  which  he  himself  placed  upon  it. 

(3)  Where  the  subject-matter  of  insurance  is  a  house  or  building  of 
any  kind,  the  amount  of  insurance  is  not  necessarily,  it  seems,  regulated 
by  the  market  value,  if  any,  of  the  subject-matter  (g).     Other  elements 
must  be  taken  into  consideration  for  the  purpose  of  fixing  an  indemnity  (li). 
Thus,  a  right  is  given  by  statute  to  persons,  other  than  the  assured,  who 
are  interested  in  the  buildings  insured,  to  insist  upon  the  buildings  being 
reinstated  after  a  lire,  out  of  the  proceeds  of  the  assured's  insurance  (i), 
and  an  option  to  reinstate  is  invariably  given  to  the  insurers  by  the  form 
of  contract  in  use  (fc).     Both  these  facts  point  to  the  conclusion  that  the 
assured  is  entitled  to  effect  an  insurance  for  a  sum  reasonably  sufficient 
for  the  purpose  of  completely  rebuilding  the  insured  property  in  case  of 
need  (I).     If  he  is  not  so  entitled,  the  option  which  the  insurers  think  fit 


(b)  It   may   be   noted   that   in    a   marine 
valued  policy  the  amount  of  insurance  may 
l>c  calculated  so  as  to  cover  estimated  profits 
(Forbes    v.  Aspinull    (1811),    13    East,    323 
(marine,  insurance),  per  Lord  ELLENBOROUCH, 
( '..!.,   at  p.    326).     As  to   the   insurance  of 
profits,  see  p.  20,  ante. 

(c)  See  Chap.  XXI. 

(d)  Ibid. 

(e)  As  to  valued  policies,  see  p.  97,  post. 
( /  )  See  Chap.  XXI. 

(g)  Castdlainv.  Preston  (1883),  11  Q.  B.  D. 
380,  C.  A.,  -per  BOWEX,  L.J.,  at  p.  400,  ex- 
plaining Kiwpson  v.  ticotti«f>  Ciiiuit  In  Dur- 
ance Co.  (1863),  1  H.  &  M.  618,  628. 

(h)  See  Chap.  XXI. 

(i)  See  Chap.  XXIII. 

(k)  Ibid. 

(I)   Vance  v.  Former  (1841),  Ir.  Circ.  Rep. 


47,  where  it  was  held  that  the  assured,  who 
had  insured  a  mill,  was  entitled  to  recover 
such  a  sum  not  exceeding  the  sum  specified 
in  the  policy,  as  would  be  sufficient  to  restore 
the  mill  to  the  state  in  which  it  was  im- 
mediately before  the  lire;  Andrews  v. 
I'ntriotic  Assurance  Co.  (No.  2)  (1886),  18 
L.  R.  Ir.  355,  per  PALLES,  C.B.,  at  p.  366, 
explaining  Simpson  v.  Scottish  Union  In- 
.•.iirimri  Co.,  supra.  Compare  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45 
Viet.  c.  41),  s.  23  (1),  which  gives  a  mortgagee 
power  to  insure  the  mortgaged  property  for 
an  amount  not  c.vceding  the  sum  specified 
in  the  mortgage  deed,  or  if  no  sum  is  therein 
specified,  for  an  amount  not  exceeding  two- 
thirds  of  the  amount  which  would  be  re- 
quired, in  case  of  total  destruction,  to 
restore  the  property  insured. 
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to  reserve  for  themselves  would  be  futile  and  misleading,  whilst  the 
statutory  right  would  either  be  unavailable  for  its  intended  purpose  or 
would  result  in  working  injustice  to  the  assured  by  compelling  him  to 
accept  an  incompletely  reinstated  building,  or,  when  he  carries  out  the 
reinstatement  himself,  to  do  so  with  insufficient  funds  (ni). 

Apart  from  the  question  of  reinstatement,  the  cost  of  rebuilding  must, 
in  some  cases,  be  the  only  measure  of  indemnity.  Thus,  if  a  church  is 
destroyed  by  fire,  a  new  church  is  required  to  take  its  place  ;  in  the  case 
of  the  mansion  house  or  the  cottages  on  a  country  estate,  the  owner 
would  not  be  adequately  indemnified,  in  the  event  of  their  destruction 
by  fire,  if  the  amount  of  his  insurance  had  to  be  based  upon  their  selling 
or  letting  value,  inasmuch  as,  for  the  purposes  of  the  estate,  rebuilding 
is,  to  all  intents  and  purposes,  a  necessity.  In  such  cases  as  these,  the 
real  value  of  the  subject-matter,  and  not  merely  the  sentimental  value, 
cannot  be  measured  by  a  commercial  standard,  and  the  only  satisfactory 
measure  of  indemnity  is  the  cost  of  rebuilding. 


SECT,  2.     VALUATION  BY  AGREEMENT, 

The  value  of  the  subject-matter  of  insurance  being,  as  a  rule,  only  the 
assured's  estimate,  is  not  binding  on  the  insurers,  and  must  be  proved 
by  the  assured  after  loss  (n).  In  some  cases,  however,  the  amount  of 
insurance  as  representing  the  value  of  the  subject-matter  may  be  fixed 
at  the  time  of  making  the  contract  by  agreement  between  the  insurers 
and  the  assured  (o).  It  then  becomes  unnecessary,  in  the  event  of  the 
subject-matter  being  totally  destroyed  by  fire,  for  the  assured  to  prove 
its  value,  since  the  insurers  are  liable,  if  they  are  liable  at  all,  to  pay  the 
agreed  sum  (p).  He  is  not,  however,  by  reason  of  the  agreement  of  the 
insurers  to  accept  his  estimate  of  the  value  dispensed  from  the  necessity 
of  proving  that  he  has  an  insurable  interest  in  the  subject-matter  (q)  ; 
and  a  contract  of  this  kind  cannot  therefore  be  regarded  as  a  contract  by 
way  of  gaming  and  wagering  (r).  The  assured  is  not,  however,  required 
to  prove  the  value  of  his  interest ;  for  the  valuation  in  the  contract  must 
prima  facie  be  taken  as  representing  its  value  (s). 

The  valuation  is,  for  the  purposes  of  the  contract  between  the  assured 


(m)  As  to  reinstatement,  see  Chap,  XXIII. 
If  he  were  under  contract  to  reinstate  his 
liability  under  his  contract  would  be  the 
measure  of  his  interest,  and  he  could  there- 
fore insure  for  the  full  amount  required  for 
the  purpose  ;  see  p.  45,  ante. 

(n)  See  Chap.  XXI. 

(o)  Such  a  contract  is  contained  in  a 
valued  policy,  as  to  which  see  Irving  v. 
Manning  (1847),  1  H.  L.  Cas.  287  (marine 
insurance) ;  and  p.  97,  post.  As  to  the 
applicability  of  valued  policies  to  fire  in- 
surance and  their  legality,  see  p.  97,  post. 


(  p)  See  p.  52. 

(q)  Hodgson  v.  Glover  (1805),  6  East,  316 
(marine  insurance). 

(r)  Lewis  v.  Rucker  (1761),  2  Burr.  1167 
(marine  insurance) ;  see  p.  98,  post, 

(s)  Fcise  v.  Aguilar  (1811),  3  Taunt,  506 
(marine  insurance),  per  MANSFIELD,  C.J., 
at  p.  507  :  "It  has  been  held  again  and  again 
that  it  is  unnecessary  to  prove  the  amount 
of  interest  under  a  valued  polic3\  Therefore 
we  must  take  it  that  the  value  insured  is  the 
plaintiff's  interest." 
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and  the  insurers,  conclusive  (/.)  in  tin-  absence  of  fraud  (w),  proof  of  which 
lies  on  the  insurers  (x).  An  exorbitant  valuation,  which  may  be  proved 
by  showing  that  the  real  value  of  the  interest  or  interests  intended  to  be 
insured  by  the  assured  is  out  of  all  proportion  to  the  valuation  in  the 
contract  (//),  may  be  evidence  of  fraud  ;  but  when  the  valuation  is  bon<i 
fide  the  valuation  agreed  upon  is  binding  (z),  and  cannot  be  reopened 
except  on  the  ground  of  mutual  mistake  (a).  It  is  not,  therefore,  affected 
by  any  increase  or  diminution  in  the  actual  value  of  the  subject-matter  (b). 
The  agreed  valuation  is  only  applicable  in  cases  of  total  loss  ;  it  has 
no  effect  where  the  subject-matter  is  partially  destroyed,  except  as 
limiting  the  amount  recoverable  (c). 


(t)  Biirnmul  v.  Rodocanachi  (1S82),  7  A.  C. 
(marine  insurance),  per  Lord  SELBORNE, 
at  p.  ;W;3  :  "  For  the  purpose  of  the  contract  of 
insurance  and  for  the  purpose  of  all  rights 
arising  from  that  contract  it  may  well  be 
that  the  valuation  is  a  valued  policy  is  con- 
i  lusive,  and  the  effect  of  it  may  be  that  for 
those  purposes  the  assured  is  not  entitled  to 
j-.iy,  '  .My  loss  has  been  greater  than  that 
which  is  covered  by  the  policy  '  ;  "  and  per 
Lord  BLACKBURN,  at  p.  342,  criticizing 
North  of  England  Insurance  Association  v. 
Armstrong (1820),  L.  K.  5  Q.  B.  244  (marine  in- 
surance); Feise  v.  Aguilar  (1811),  3  Taunt. 
506  (marine  insurance),  per  HEATH,  J.,  at 
p.  507  ;  William*  v.  Xorlk  China  Insurance 
Co.  (1876),  1  C.  P.  D.  757,  C.  A.  (marine  in- 
surance), ;;<->•  Ox  KBURX,  C.J.,  at  p.  765  ; 
and  per  JESSEL,  M.R.,  at  p.  705.  As  to  the 


effect  of  a  valuation  upon  the  insurers' 
rights  after  payment,  see  Chap.  XXIV. 

(u)  Bousfield  v.  Barnes  (1815),  4  Camp. 
228  (marine  insurance),  per  Lord  ELLEN- 
BOROUGH,  at  p.  229  ;  Lewis  v.  Ruckcr  (1761), 
2  Burr.  1167  (marine  insurance);  Barker  v. 
Janson  (1868),  L.  R.  3  C.  P.  303  (marine 
insurance). 

(x)  See  p.  97,  post. 

(y)  Lewis  v.  Rucker,  supra,  per  Lord 
MANSFIELD,  C.J.,  at  p.  1171  ;  Barker  v. 
Janson,  supra,  per  WILLES,  J.,  at  p.  306. 

(z)  Barker  v.  Janson,  supra,  per  BOVILL, 
C.J.,  at  p.  306. 

(a)  Ibid.,  per  WILLES,  J.,  at  p.  306. 

(b)  Woodside   v.    Globe   Marine   Insurance 
Co.,  Ltd.,  [1896]  1  Q.  B.  105,  per  MATHEW,  J., 
at  p.  107  (fire  on  ship). 

(c)  See  Chap.  XXI. 
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THE  word  "  insurer  '"  has  been  used  in  the  following  different  senses, 
namely  : — 

(1)  The  word  "  insurer  "  is  applied  to  designate  that  party  to  the 
contract  of  fire  insurance  who  undertakes  to  indemnify  the  other  against 
loss  by  fire  (a).     This  is  its  usual  meaning  in  insurance  law. 

(2)  The  word  "  insurer  "  is  frequently  used  to  define  the  position  of  a 
bailee.     Thus,  a  carrier,  who  by  reason  of  the  mere  delivery  of  goods  to 
him  for  the  purpose  of  being  carried,  becomes  responsible  for  their  safety 
and  is  therefore  liable  to  their  owner  for  loss  or  damage  occasioned  to 
them  by  fire  (b),  is  said  to  be  liable  as  an  insurer  (c).     On  the  other  hand, 
an  ordinary  bailee,  who  is  not  so  liable  (d),  in  the  absence  of  express  con- 
tract (e),  is  said  not  to  be  an  insurer  of  the  goods  entrusted  to  him  (/). 
In  this  connection,  however,  the  contract  under  which  the  liability  arises 
is  not,  any  more  than  any  other  contract  imposing  a  similar  liability,  a 
contract  of  insurance  against  fire  (g). 

(3)  The  word  "  insurer  "  is  occasionally  used,  by  reason  of  the  double 
meaning  of  the  verb  "  to  insure,"  as  equivalent  to  "  assured  "  (/i).     This 
use  of  the  term,  though  grammatically  defensible,  is  confusing,  and  should 
therefore  be  avoided. 

SECT.   1.     THE  CLASSIFICATION   OF   INSUEERS. 

All  persons,  including  corporations,  if  acting  within  their  corporate 
powers  (i),  may  be  insurers  under  the  contract  of  fire  insurance.     Although 

(a)  See  Chap.  XXIX.  (g)  North  British  and  Mercantile  Insurance 

(b)  As  to  the  liability  of  a  carrier  for  loss  Co.  v.  London,  Liverpool,  and  Globe  Insurance 
by  fire,  see  ibid.  Co.  (1876),  5  Ch.  D.  569,  C.A.,  per  HELLISH, 

(c)  Forward  v.  Pittard  (1785),  1  T.  R.  27  L.J.,  at  p.  584  ;  see  p.  3,  ante. 

(carrier).  (h)  For  instances  of  the  use  of  the  word 

(d)  As    to    the    liability    of    an    ordinary  in  this  sense,  see  Moens  v.  Heyvorth  (1842), 
bailee,  see  Chap.  XXIX.  10  M.  &  W.  147  (contract),  per  Lord  ABINGER, 

(e)  For  an   example   of   such  a  contract,  at   p.    155;     Lynch   v.    Hamilton   (1810),    3 
see  Re  Routledge,  Ex  parte  Bateman  (185G),  Taunt.  37  (marine  insurance). 

8  De  G.  M.  &  G.  263  (bailment).  (•/)  See  p.  57,  post.     As  to  the  effect  of  a 

(/)  See  LAWS  OF  ENGLAND,  Vol.  I.,  title      similarity  of  name  between  two  companies 

BAILMENT,  p.  544.  carrying    on    different    kinds    of   insurance 
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there  is  nothing  to  prevent  an  individual  from  becoming  an  insurer,  con- 
tracts of  fire  insurance  are  rarely,  if  ever,  made  by  private  insurers  except 
in  the  case  of  mutual  insurance  (A:),  and  the  making  of  such  contracts  as 
a  business  is  practically  prohibited,  not  onry  because  of  the  large  amount 
of  capital  required,  but  also  by  reason  of  the  onerous  provisions  as  to 
deposit  contained  in  the  Assurance  Companies  Act,  1909  (/). 

In  practice  the  business  of  fire  insurance  is  entirely  in  the  hands  of 
corporations  incorporated  expressly  for  the  purpose,  or  of  professional 
insurers  at  Lloyd's,  who  are  commonly  called  underwriters  (ni). 


Sub-sect.  \.     Insurance  Companies. 

The  different  kinds  of  companies  (w)  which  may  carry  on  fire  insurance 
business  in  this  country  (o)  may  be  classified  as  follows,  namely  : — 

(1)  Companies  which   are  incorporated  under  the   Companies   (Con- 
solidation) Act,  1908  (p),  or  the  Acts  which  it  replaces  (q). 

(2)  Companies  which  are  incorporated  under  special  Acts  of  Parlia- 
ment, but  are  governed  and  regulated  apart  from  such  Acts  by  the  Com- 
panies Clauses  Consolidation  Act,  1845  (r). 

(3)  Companies  which  are  incorporated  by  Ro}ral  Charter  (s). 


business,  see  Scottish  Union  and  National 
Insurance  Co.,  Ltd.  v.  Scottish  National  In- 
surance Co.,  Ltd.  (1909),  S.  C.  318. 

(£)  See  p.  56,  post. 

(/)9  Echv.  7,  c.  49,  s.  2  ;  see  Chap.  XXX. 
Although  the  Act  does  not  apply  to  a  member 
of  Lloyd's  or  of  any  other  association  of 
underwriters  approved  by  the  Board  of 
Trade  (ibid.,  s.  28  (2)),  provided  that  he 
makes  a  deposit  of  £2000  (ibid.,  Sched.  8  (B) 
and  (C),  s.  1  (a)),  or  satisfies  certain  alterna- 
tive requirements,  yet  an  individual  insurer 
not  being  a  member  of  .such  an  association 
would  have  to  make  the  full  deposit  of 
£20.000.  as  being  a  person  to  whom  the  Act 
applies  (ibid.,  s.  1). 

(m)  By  ibid.,  s.  29,  the  term  "underwriter" 
includes  "  any  person  named  in  a  policy  or 
other  contract  of  insurance  as  liable  to  pay 
or  contribute  towards  the  payment  of  the 
sum  secured  by  such  policy  or  contract." 

As  to  Lloyd's  policies,  see  Chap.  XXVII. 

(M)  It  is  not  proposed  to  discuss  in  detail 
the  law  relating  to  insurance  companies, 
since  it  appertains  rather  to  the  law  of  com- 
panies than  that  of  insurance.  It  is,  there- 
fore, only  dealt  with  so  far  as  seems  advisable 
for  the  proper  understanding  of  the  law  of 
insurance.  It  may  be  noted  that,  by  s.  12 
(2)  (d)  of  the  Municipal  Corporations  Act, 
1882  (45  &  40  Viet.  c.  50),  a  person  is  not 
disqualified  for  being  elected  or  for  being  a 
councillor  of  a  borough,  by  reason  only  of 
his  having  any  share  or  interest  in  any 
company  which  contracts  with  the  council 


for   insuring   against   fire  any   part   of   the 
borough. 

(o)  As  to  English  companies  carrying  on 
business  abroad,  see  Chap.  XXVIII. 

(p)  8  Edw.  7,  c.  69. 

(q)  Insurance  companies  registered  under 
the  Joint  Stock  Companies  Act,  1844  (7  &  8 
Viet.  c.  110),  were  required  by  s.  209  of  the 
Companies  Act,  1862  (25  &  26  Viet,  c.  89) 
to  re-register  under  that  Act,  and  certain 
penalties  were  imposed  by  s.  210  of  the  same 
Act  in  case  of  default.  As  these  sections 
have  not  been  re-enacted,  it  may  be  pre- 
sumed that  all  insurance  companies  to  which 
the  Act  of  1844  applied,  have  already 
registered  under  the  Act  of  1862. 

(r)  8  &  9  Viet.  c.  16. 

(s)  Such  a  charter  seems  only  to  have  been 
granted  pursuant  to  the  provisions  of  an  Act 
of  Parliament.  Thus,  the  London  Assurance 
was  created  in  1720  as  a  marine  insurance 
company  by  a  charter  from  the  Crown 
pursuant  to  statute  (1719)  6  Geo.  1,  c.  18. 
In  1721  by  a  prerogative  charter  the  members 
of  the  London  Assurance  were  incorporated 
as  a  distinct  corporation  for  life  and  fire 
assurance,  and  the  two  corporations  were 
ultimately  amalgamated  by  the  London 
Assurance  Consolidation  Act,  1853  (16  Viet, 
c.  i.)  (Eire  v.  Boijton,  [1891]  1  Ch.  601, 
where  it  was  held  that  the  London  Assurance 
was  a  company  incorporated  by  Act  of 
Parliament  within  the  meaning  of  an  invest- 
ment clause  in  a  will). 
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(4)  Companies  which  are   quasi-corporations,   and  on  which  special 
privileges  have  been  conferred  by  Letters  Patent  from  the  Crown,  granted 
in  accordance  with  the  Chartered  Companies  Act,  1837  (<). 

(5)  Companies  which  are,  in  reality,  partnerships  created  by  private 
agreement  (u). 

(6)  Foreign  Companies.    Every  foreign  company,  whether  incorporated 
or  not,  which  carries  on  insurance  business  within  the  United  Kingdom 
is  subject  to  the  following  provisions  (z),  namely  :— 

(i)  The  company  must,  within  one  month  after  establishing  a  place 
of  business  (y)  within  the  United  Kingdom,  file  with  the  Registrar 
of  Joint  Stock  Companies  (z)  a  certified  copy  of  the  instruments 
constituting  or  defining  it  (a)  (accompanied,  if  necessary,  by  a 
certified  (6)  translation),  a  list  of  its  directors  (c),  and  the  names 
and  addresses  of  some  one  or  more  persons  resident  in  the  United 
Kingdom  authorised  to  accept  on  its  behalf  service  of  process 
and  any  notices  required  to  be  served  on  the  company  (d).  Any 
such  process  or  notice  is  sufficiently  served  if  addressed  to  any 
person  whose  name  has  been  so  filed,  and  left  at,  or  sent  by  post 
to,  the  address  which  has  been  so  filed  (e).  In  the  event  of  any 
alteration  being  made  in  any  instrument  constituting  or  defining 
the  company,  or  in  the  directors,  or  in  the  names  and  addresses 
of  any  persons  authorised  to  accept  service  on  behalf  of  the 
company,  notice  of  such  alteration  must  also  be  filed  with  the 
registrar  within  the  prescribed  time  (/). 

(ii)  Every  company  must,  every  year,  file  with  the  registrar  a  state- 
ment in  the  form  of  a  balance  sheet,  similar  to  that  required  to 
be  included  in  the  annual  summary  of  a  company  formed  and 
registered  under  the  Companies  (Consolidation)  Act,  1908  (g). 

(iii)  If  the  company  uses  the  word  "  Limited  "  as  part  of  its  name,  the 
name  of  the  country  in  which  it  is  incorporated,  must  be  stated 
in  every  prospectus  (h),  inviting  subscriptions  for  its  shares  or 

(t)  1  Will.  4  and  1  Viet.  c.  73.  (a)  That  is  to  say,  the  charter,  statutes, 

(M)  But  the  number  of  members  must  not  or  memorandum  and  articles  of  the  company, 

exceed    twenty    (Companies    (Consolidation)  or  other  instrument  constituting  or  defining 

Act,  1908  (8  Edw.  7,  c.  69),  s.  1  (2)),  unless  the    constitution    of    the    company    (ibid., 

the  company  has  been  legalised  by  special  s.  274  (1)  (a)). 

Act.  (b)  That    is,    certified    in    the    prescribed 

(x)  Assurance    Companies    Act,    1909    (9  manner  to  be  a  true  copy  or  a  correct  trans- 

Edw.  7,  c.  49),  s.  19,  applying  s.  274  of  the  lation  (ibid.,  s.  274  (6)). 

Companies  (Consolidation)  Act,  1908  (8  Edw.  (c)  Ibid.,  s.   274  (1)  (b).     The  expression 

7,  c.   69).     As  to  foreign  companies   being  "  director  "  includes  any  person  occupying 

required  to  make  a  deposit,  see  Chap.  XXX.  the  position  of  director,  by  whatever  name 

As  to  English  companies  carrying  on  business  called  (ibid.,  s.  274  (6)). 

abroad,  see  Chap.  XXVIII.  (d)  Ibid.,  s.  274  (1)  (c). 

(y)  "  Place  of  business  "  includes  a  share  (e)  Ibid.,  s.  274  (5)  (2). 

transfer   or   share   registration   office   (Com-  (/)  Ibid.,  s.  274  (1). 

panics  (Consolidation)  Act,  1908  (8  Edw.  7,  (g)  Ibid.,  s.  274  (3). 

c.  69),  s.  274  (6)).  (h)  This    means    any    prospectus,    notice, 

(2)  The  fee  for  registering  any  document  circular,  advertisement,  or  other  invitation 

required  to  be  filed  with  the  registrar  under  offering   to   the   public   for   subscription   or 

this  section  is  5s.  or  such  smaller  fee  as  may  purchase  any  shares  or  debentures  of  the 

be  prescribed  (ibid.,  a.  274  (7)).  company  (ibid.,  s.  274  (6)). 
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debentures  in  the  United  Kingdom  ;  the  word  must  also,  together 
with  the  name  of  the  company  itself,  be  conspicuously  exhibited 
on  every  place  where  the  company  carries  on  business  in  the 
United  Kingdom,  and  must  be  mentioned  in  legible  characters 
in  all  billheads  and  letter  paper,  and  in  all  notices,  advertise- 
ments, and  other  publications  of  the  company  (i). 
(iv)  The  penalty  for  non-compliance  with  any  of  the  above  require- 
ments is  a  fine  not  exceeding  fifty  pounds,  or,  in  the  case  of  a 
continuing  offence,  five  pounds  for  every  day  during  which  the 
default  continues.     Every  officer  or  agent  of  the  company,  as  well 
as  the  compaivy  itself,  is  liable  to  such  penalty  (7c). 
Insurance  companies  may  also  be  grouped  in  accordance  with  the 
following  classification,  namely  :— 

(1)  Companies  composed  of  shareholders  amongst  whom  alone  the 
profits,  if  any.  are  divided.     Policy  holders,  as  such,  have  no  interest  in 
the  company  in  which  they  are  insured  apart  from  their  right  to  have 
their  losses  made  good  out  of  its  assets. 

(2)  Companies   which    admit  policy  holders    upon    certain   terms    to 
participate  in  their  profits  along  with  the  shareholders  (I).     Policy  holders 
who  are  thus  admitted  to  participate  in  the  profits  may,  according  to  the 
construction  of  the  particular  company,  receive  their  share  by  way  of 
bonus,  or  may  become  members  of  the  company,  in  which  case  they  are 
designated  participating  policy  holders,  and  in  the  event  of  the  company's 
going  into  liquidation  may  incur  certain  liabilities  to  its  creditors  (m). 

(3)  Companies,  the  shareholders  in  which  are  the  policy  holders.     Such 
companies  are  not  formed  for  the  purpose  of   making  profit,  but  for  the 
purpose  of  mutual  insurance  (M). 

Sub-sect.  2.     Mutual  Insurance  Associations. 

Mutual  insurance  exists  wherever  two  or  more  persons  mutually  agree 
to  insure  each  other  against  loss  by  fire  (o).  Such  an  agreement  constitutes 
a  partnership  in  which  every  member  is,  in  accordance  with  its  rules,  at 
the  same  time  insurer  and  assured  (p)  ;  for  he  is  bound  to  contribute  his 
due  proportion  towards  the  losses  of  his  fellow-members,  and  is  at  the 
same  time  entitled  in  his  turn  to  receive  contribution  from  them,  in  the 
event  of  suffering  loss  himself  (</).  No  premium  is,  as  a  rule,  payable 
in  cash,  the  liability  on  the  part  of  each  member  to  make  such  contri- 
bution being  in  effect  the  premium  payable  by  him  (r). 

Where  the  number  of  members  of  the  association  exceed  twentv,    it 

*.    ' 

(i)  Companies    (Consolidation)  Act,    1908  cialion  v.  Leslie  (1889),  22   Q.  B.  D.  722  n., 

(8  Edw.  7,  e.  09),  s.  274  (4).  per  MATHEW,  J.,  at  p.  724  n.  ;    Re  Pad«tow 

(k)  Ibid.,  s.  274  (5).  Total  Loss  and  Collision  Assurance  Association 

(I)  For  an  example  of  a  policy  containing  (1882),  20  C'li.  D.  137,C.  A-jmarino  insurance), 

provisions  as  to  participation  in  profits,  see  Per  BRETT,  L.J.,  at  p.  147. 

Appendix  II.  (?)  Ocean  Iron  Steamship  Insurance  Asso- 

(m)  See  p.'  58,  post.  ciationv.  Leslie,  supra 

.       <~,       .   ,  (r)  Lwn  Insurance  Association   v.   Tucker 

(1883),  12  Q.  B.D.  170,  C.  A.,  per  BRETT,  M.R., 

(o)  Compare  Marine  Insurance  Act,   1900  at  p.  187  .   British  Marine  Mutual  Insurance 

(6  Edw.  7,  c.  41),  B,  00.    v.    Jenlcin*.    (1900]    1    Q.    B.    299,   per 

(p)  Ocean  Iron  Steamuhip  Insurance  Asso-  BIGHAM,  J.,  at  p.  302. 
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is  necessary  for  the  members  of  the  association  to  be  incorporated  (.9), 
otherwise  the  association  is  illegal  inasmuch  as  its  object  is  the  acquisition 
of  gain  by  the  individual  members  (t). 

Mutual  insurance  associations  for  insuring  their  members  against  loss 
by  fire,  though  common  in  the  Colonies,  are  rare  in  this  country.  Their 
existence  is,  however,  recognised  by  the  Assurance  Companies  Act,  1909  (u). 
This  Act  provides  that  an  association  of  owners  or  occupiers  of  build- 
ings or  other  property,  which  satisfies  the  Board  of  Trade  that  it  is 
carrying  on,  or  is  about  to  carry  on,  business  wholly  or  mainly  for  the 
purpose  of  the  mutual  insurance  of  its  members  against  damage  by,  or 
incidental  to,  fire  caused  to  the  houses  or  other  property  owned  or  occupied 
by  them,  is  to  be  exempted  from  the  requirements  of  that  Act  as  to 
deposits  (#). 

Sub-sect.  3.     Underwriters. 

Insurance  business  is  also  carried  on  by  individuals  who  are  members 
of  Lloyd's,  and  who  are  commonly  known  as  underwriters  from  the  fact 
that  policies  of  insurance  issued  by  them  are  subscribed  with  their  names  (y). 
The  right  to  become  an  underwriter  is  subject  to  the  rules  and  regulations 
of  Lloyd's  in  force  for  the  time  being  (z) ;  and  the  carrying  on  of  fire  insur- 
ance business  by  an  underwriter  is  specially  provided  for  by  the  Assurance 
Companies  Act,  1909  (a). 


SECT.   2.     THE  POWER  TO  INSURE, 

The  power  of  any  particular  company  to  engage  in  fire  insurance 
business  depends  upon  the  terms  of  its  memorandum  of  association,  deed 
of  settlement,  or  other  instrument  constituting  it.  Where,  by  such 
instrument,  fire  insurance  business  is  expressly  authorised,  or  prohibited, 
no  difficulty  can  arise.  Where,  however,  the  constitution  of  the  company 
is  silent  on  the  point,  its  terms  may,  nevertheless,  be  sufficiently  wide  to 
enable  the  company  to  embark  upon  such  business  ;  and  in  this  case 
contracts  of  fire  insurance,  if  made  by  the  company,  will  be  binding  upon 

(s)  Companies   (Consolidation)    Act,    1908  (t)  Re   Padstoiv   Total   Loss  and   Collision 
(8  Edw.  7,  c.  69),  s.  1  (2) ;  Ocean  Iron  Steam-  Assurance  Association  (1882),  20  Ch.  D.  137, 
ship  Insurance  Association  v.  Leslie  (1889),  C.  A.  (marine  insurance). 
22  Q.  B.   D.  722  n.,  where  the    difficulties  (M)  9  Edw.  7,  c.  49.     All  insurance  corn- 
occasioned  by  the  necessity  for  incorporation  panies   are,    in    a   sense,    mutual   insurance 
are  pointed  out,  approved   in  Great  Britain  associations,  since  the  funds  of  the  companies 
100  Al  Steamship  Assurance  Association  v.  are   to   a   large   extent   augmented   by   the 
Wyllie  (1889),  22  Q.  B.  D.  710,  C.  A.  (marine  premiums  paid  by  their  policy  holders, 
insurance),    distinguishing    United    Kingdom  ..  Im    ^  31  (c)>     Ag  to  the  depogitg  to 
Mutual  Steamship  Assurance  Association  v.  bevmade  under  the  Act  see  Chap.  XXX. 
Nemll(l881),  19  Q.  B.  D.  110,  C.  A.  (marine  ..,        ..'.            /  ,,       „, 
insurance).     Where  the  company  is  limited  M  f s  to  L1°yd  s  Pohcies>  see  further>  ChaP' 
by  guarantee,  the  limitation  of  liability  does  • 

not  extend  to  liabilities  towards  which  the  (~)  See  generally  Lloyd  s  v.  Harper  (1! 

members  are  required  to  contribute  as  insurers  16  Ch.  D.  290,  C.  A.  (guarantee). 

or    assured  (Lion  Insurance    Association  v.  (a)  9  Edw.  7,  c.  49,  s.  28  (2).     See  further, 

Tucker  (1883),  12  Q.  B.  D.  176,  C.  A.)  Chap.  XXX. 
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it  (b).  Where  a  contract  of  insurance,  which  is  ultra  vires  of  the  company, 
is  entered  into  on  its  behalf,  the  contract  is  void,  and  no  action  can  be 
maintained  against  the  company  in  respect  of  any  losses  which  purport  to 
be  covered  by  the  contract  (c). 

SECT.  3.     LIMITATION  OF  LIABILITY. 

Where  the  insurers  are  a  company  incorporated  with  limited  liability 
under  the  Companies  (Consolidation)  Act,  1908  (d),  or  the  Acts  which  it 
it-places,  the  extent  of  the  personal  liability  of  the  shareholders  upon  the 
contracts  made  by  the  company  is  clear.  Their  liability  only  arises 
in  the  event  of  the  funds  of  the  company  becoming  insufficient  to  meet 
the  claims  made  against  it ;  and  even  in  this  case  they  cannot  be  compelled 
to  pay  more  than  the  amount  unpaid,  if  any,  upon  the  shares  held  by 
them  (e). 

Where,  however,  the  company  is  not  incorporated  under  any  of  the 
above  Acts,  but  is  constituted  under  a  deed  of  settlement  (/),  the  position 
is  different.  Such  a  company  is,  to  all  intents  and  purposes,  a  partnership, 
in  which  the  shareholders  (g)  are  partners  (h).  Since  they  are  partners 
their  liability  cannot  be  limited  as  regards  the  policy  holders  by  any 
provision  in  the  deed  of  settlement  (i)  ;  and  if  the  funds  of  the  company 
prove  insufficient  to  pay  all  claims,  they  must  make  good  the  deficiency 
themselves  notwithstanding  any  such  provision  (A-).  To  avoid  this,  it  is 
the  usual  practice  to  insert  in  the  contracts  made  by  such  companies  an 
express  stipulation  (/)  that  the  company  is  only  to  be  liable  under  its 
contracts  to  the  extent  of  its  assets  and  property,  including  share  capital 
for  the  time  being,  and  that  no  member  of  the  company  is  liable  individu- 
ally, save  in  respect  of  the  uncalled  capital,  if  any,  on  his  shares,  to  any 
call,  or  contribution,  for  satisf}Ting  the  demand  of  the  assured  (w).  Where 

(b)  Re  Norwich  Provident  Insurance  Society,  provide  that  policy  holders  are  to  participate 
Bath's  Case  (1878),  8  Ch.  D.  334,  C.  A.,  where  in  the  profits,  and  that  they  are  to  be 
a  life  assurance  company  authorised  by  its  members  of  the  company.  In  this  case  the 
deed  of  settlement  "  generally  to  make  and  policy  holders,  as  well  as  the  share- 
effect  insurances  against  all  and  every  kind  holders,  me  liable  for  the  debts  of  the 
of  risk  special  or  general,  which  may  be  company  (Re  Albion  Assurance  Society, 
effected  according  to  law  ...  upon  such  terms  \Yinstone'1  s  Case  (1879),  12  Ch.  D.  239  (life 
and  conditions  as  may  seem  reasonable  and  assurance),  though  upon  the  construction  of 
expedient,  having  due  regard  to  the  business  the  terms  of  the  constitution,  their  liability 
of  an  insurance  company  "  was  held  em-  may  be  postponed  to  that  of  the  shareholders 
powered  thereby  to  carry  on  fire  insurance  (Re  Albion  Life  Assurance  Society  (1880),  16 
business.  Ch.  D.  83.  C1.  A.  (life  assurance).  As  to  the 

(r)  Ilfimbro    v.     Hull     and    London    Fire  position  of  such  members,  see  also  Re  Albion 

Assurance  Co.  (1858),  3  H.  &  N.  789,  where  J<if<    Assurana   .s'«r/,///,  lirou-ns  Case  (1881) 

the  directors  of  a  fire  insurance  company  had  18  ch-   13-   «>39  (life  assurance);    Re  Albion 

issued  policies  of  marine  insurance  ultra  virrs  Lift:  Assurance  Society,  Sandt  r*'  Case  (1882) 

ni   the  company,  and  it  was  held  that  the  (llfe  assurance),  20  Ch.  D.  403. 

company     was    not     bound     although     the  (><)  Re  Norwich  Equitable  Fire  Assurance 

directors  had  adjusted  the  loss.  Society  (1887),  58  L.  T.  35. 

(d)  8  Edw.  7,  c.  69,  s.  2.  j*>  ™ 

(e)  Ibid.,  3.  123  (1),  (3).  (/)  por  a  form  of  such  a  stipulation,  see 
(  /  )  As  to  such  companies,  see  Dowdeswell.  Appendix  II. 

pp.  76  et  seq.  ;  Ellis,  pp.  2  et  seq.  ,  ,„ ,  Tne  validity  of  such  a  limitation  of 

(g)  The  constitution  of  the  company  may     liability  in  the  case  of  contracts  of  insurance 
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this  is  done,  the  shareholders  (n)  are  under  no  personal  liability  to  the 
policy  holders,  beyond  the  amount,  if  any,  imposed  by  the  deed  of  settle- 
ment (o).  As  regards  other  creditors,  however,  the  liability  of  the 
shareholders  remains  unlimited  notwithstanding  the  stipulation.  They 
are,  therefore,  liable  beyond  the  amount  unpaid  on  their  shares  for  the 
expenses  of  the  liquidation,  including  the  cost  of  realising  the  assets,  but 
not  for  any  breach  of  any  contract  of  insurance  occasioned  by  the  company's 
ceasing  to  carry  on  business.  The  policy  holders  must,  as  against 
the  creditors  generally,  bear  the  loss  in  case  the  funds  of  the  company  are 
insufficient  to  pay  the  claims  of  both  the  creditors  and  themselves  in  full  (p). 
A  stipulation  of  this  kind  does  not  operate  so  as  to  give  a  charge  to  the 
policy  holders  upon  the  funds  specified  (q)  ;  if  the  company  goes  into 
liquidation  they  rank  as  ordinary  creditors  (r).  If,  therefore,  the  company 
borrows  money  on  the  security  of  its  uncalled  capital,  the  policy  holders 
have  no  right  to  have  the  assets  marshalled,  so  as  to  throw  the  debt  thus 
incurred  upon  the  general  assets  of  the  company,  and  thus  enable  them 
to  resort  to  the  uncalled  capital  for  payment  of  claims  under  their 
policies  (s).  At  the  same  time  a  policy  holder  has  a  right  to  the  appoint- 
ment of  a  receiver  (t)  or  to  an  injunction  (u)  to  prevent  the  assets  being 
dealt  with  in  prejudice  of  his  rights  ;  moreover,  the  company  may  bind 
itself  to  invest  a  certain  proportion  of  the  premiums  received  and  to 
appropriate  the  fund  thus  created  to  meet  the  policy  holders'  claims  in 
priority  to  the  general  creditors  (x). 


is  recognised  by  the  Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  7,  c.  69),  s.  123  (1)  (vi). 

(•«)  As  to  a  member  whose  shares  have 
been  cancelled,  in  the  mistaken  belief  that 
fire  insurance  business  was  ultra  vires, 
remaining  liable  for  a  year  as  a  past  member, 
see  He  Norwich  Provident  Insurance  Society, 
Bath's  Case  (1878),  8  Ch.  D.  334,  C.  A. 

(o)  As  to  a  shareholder's  right  to  set  off 
debts  due  to  him  from  the  company  against 
calls,  see  Re  International  Life  Assurance 
Society,  Gibbs  and  West's  Case  (1876),  2  Ch.  D. 
476,  C.  A.  (life  assurance)  ;  Re  Professional 
Life  Assurance  Co.  (1867),  L.  R.  3  Ch.  167 
(life  assurance) ;  He  Progress  Assurance  Co., 
Ex  parte  Sates  (1870),  39  L.  J.  (CH.)  496 
(marine  insurance). 

(p)  Lett/bridge  v.  Adams,  Ex  parte  Inter- 
national Assurance  Society  (Liquidator)  (1872), 
L.  R.  13  Eq.  547  (life  assurance) ;  Re  Agri- 
culturist Cattle  Insurance,  Co.,  Ex  parte 
Official  Manager  (1874),  L.  R.  10  Ch.  1  (cattle 
insurance) ;  Re  Professional  Life  Assurance 
Co.,  supra  ;  Re  Accidental  Death  Assurance 
Society  (1878),  7  Ch.  D.  568  (accident 
insurance). 

(q)  Re  State  Fire  Insurance  Co.  (1863), 
1  De  G.  J.  &  S.  634,  followed  in  Re  Sovereign 
Life  Assurance  Co.,  [1892],  3  Ch.  279,  C.  A. 
(life  assurance),  per  LINDLEY,  L.J.,  at  p.  287  : 
"  The  true  construction  and  legal  effect  of 
policies  in  this  form  are  no  longer  open  to 


doubt.  They  were  settled  thirty  or  forty 
years  ago  after  much  litigation,  both  at  law 
and  in  equity.  The  settled  law  upon  the 
subject,  so  far  as  it  bears  on  the  present  case, 
may  be  thus  expressed,  viz.  (1)  The  policy 
holders  acquire  no  charge  at  law  or  in  equity 
upon  the  funds  of  the  company  ;  (2)  Their 
right  (when  their  policies  become  payable  or 
provable  against  the  company)  is  to  be  paid 
out  of  the  then  existing  funds  of  the  company, 
including  its  then  uncalled-up  capital ; 
(3)  They  have  no  right  to  call  upon  any 
shareholder  to  pay  more  than  the  full  amount 
of  the  shares  held  by  him  and  unpaid  up 
when  the  demand  is  made  upon  them." 

(r)  Compare  Re  International  Life  Assur- 
ance Society,  M elver's  Claim  (1870),  L.  R.  5 
Ch.  424  (life  assurance),  where  it  was  held 
that  a  policy  holder  whose  claim  had  matured 
before  the  winding  up  had  no  priority  o  vet- 
policy  holders  whose  claims  had  not  matured. 

(s)  Re  International  Life  Assurance  Society 
(1876),  2  Ch.  D.  476,  C.  A.  (life  assurance) ; 
compare  Re  Accidental  Death  Assurance 
Society,  supra. 

(t)  Re  State  Fire  Insurance  Co.,  supra. 

(u)  Kearns  v.  Leaf  (1864),  1  Hem.  &  M.  68 
(life  assurance). 

(x)  Re  British  Imperial  Insurance  Corpora- 
tion, Farr's  and  WlttttaU's  Claims  (1878),  47 
L.  J.  (CH.)  318  (life  assurance). 
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Whore  the  insurers  are  underwriters  the  form  of  contract  in  use  limits 
the  liability  of  each  insurer  to  the  amount  for  which  he  has  himself  sub- 
scribed it  (//)  ;  and  he  cannot,  therefore,  be  made  liable  for  a  greater 
sum  (~). 

(>/)  See  Chap.  XXVII.  (z)  Ibid. 
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IN  a  contract  of  insurance  it  is  necessary  to  designate  in  appropriate 
language  the  peril  or  perils  against  which  the  subject-matter  is  insured, 
seeing  that  the  assured  will  not  be  protected  against  a  loss  by  any  other 
perils  (a).  In  a  contract  of  tire  insurance  in  the  strictest  sense  of  the  words, 
the  peril  against  which  protection  is  sought,  is  fire,  and  fire  only.  In 
practice,  however,  the  scope  of  the  contract  is  usually  extended  so  as  to 
protect  the  assured  against  certain  other  perils,  wiiich  are  analogous  to 
fire,  though  they  cannot,  for  the  purposes  of  the  contract,  be  treated  as 
falling  within  the  definition  of  the  word  (6).  It  is  at  the  same  time  the 
practice  of  insurers  to  narrow  the  scope  of  the  contract  by  the  introduction 
of  exceptions  which  exclude  their  liability  in  certain  cases  of  loss  notwith- 
standing the  fact  that  such  loss  was  caused  by  fire  (c).  An  insurance 
against  fire  may  even  be  combined  in  one  contract  with  insurances  against 
other  perils,  which  are  in  no  way  analogous  to  fire,  but  which  are  equally 
likely  to  affect  adversely  the  interest  of  the  assured  in  the  subject-matter 
of  insurance  (d).  I 

The  place  in  which  a  fire  first  originates  is,  apart  from  the  exceptions 


(a)  Houlder  v.  MercJuints  Marine  Insurance. 
Co.  (1886),  17  Q.  B.  D.  354,  C.  A.,  per  BOWEN, 
L.J.,  at  p.  357  (marine  insurance). 

(6)  Thus,  lightning  and  certain  kinds  of 
explosion  are  usually  covered  by  the  con- 
tract ;  see  pp.  63,  64,  post. 

(c)  Such   exceptions   deal  with   fire   occa- 
sioned by  or  in  consequence  of  war,  rebellion, 
riot,  earthquake,  etc.  ;   see  p.  68,  post. 

(d)  Thus,    a   policy   of    marine   insurance 
usually  includes  amongst  the  perils  insured 


against  "  fire  "  (Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  Sched.),  which  is  not  a  peril 
of  the  sea  (TJuunes  and  Mersey  Marine  In- 
surance Co.  v.  Hamilton,  Fraser  and  Co.  ( 1887), 
12  A.  C.  484  (marine  insurance),  per  Lord 
BRAMWELL,  at  p.  493).  Insurances  against 
loss  by  fire  are  frequently  combined  with 
insurances  against  theft,  and  even  with 
insurances  against  personal  accident  or  em- 
ployers' liability  ;  see  p.  72,  post. 
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which  in  practice  occur  in  every  contract  of  insurance  (e),  immaterial. 
There  is  equally  a  loss  by  tire  whether  the  tire  originates  in  the  place  where 
the  subject-matter  of  insurance  is,  or  whether  it  originates  elsewhere 
and  spreads  by  operation  of  natural  causes,  or  otherwise,  to  the  place  in 
question  (/). 


SECT.    1.      THE   MEANING    OF   "FIRE." 

To  con>titute  a  "  tire  "  within  the  meaning  of  a  contract  of  fire  insur- 
ance, two  requisites  are  necessary,  namely — 

(1)  There  must  be  an  actual  fire  or  ignition  (</). 

(2)  The  fire  must  be,  so  far  as  the  assured  is  concerned,  fortuitous  in  its 
origin  (h).     The  contract  therefore  does  not  include  within  its  scope  every 
species  of  fire.     Thus,  a  fire  lighted  for  the  ordinary  purposes  for  which 
a  fire  is  used,  whether  for  cooking,  warming,  or  manufacturing,  is  not, 
whilst  confined  within  the  usual  and  proper  limits,  a  fire  within  the  meaning 
of  the  contract,  seeing  that  there  is  nothing  fortuitous  about  it.     Any 
loss,  therefore,  occasioned  by  such  a  fire,  whether  by  the  burning  of  any 
property  in  the  fire  itself,  or  by  the  scorching  or  cracking  of  any  property 
adjacent  to  it  owing  to  its  intense  heat,  if  unaccompanied  by  ignition, 
is  not  covered  by  the  contract,  since  the  cause  of  the  loss  cannot  be  regarded 
as  a  peril  insured  against  (i). 


(e)  For  fires  owing  their  origin  to  one  of 
the  excepted  causes,  such  as  earthquake, 
etc.,  see  p.  67,  post. 

(/)  Compare  Walker  v.  London  and 
Provincial  Insurance  Co.  (1888),  22  L.  R.  Ir. 
.~>72.  per  PALLES,  C.B.,  at  p.  575.  '  The  risk 
insured  against  as  described  in  the  body  of 
the  policy  includes  all  loss  caused  by  fire 
irrespective  of  the  place  where  the  fire 
originated." 

(g)  Everett  \.  London  Assurance  (1865),  19 
C.  B.  (x.  s.)  126,  per  BYLES,  J.,  at  p.  133  : 

'  Loss  or  damage  occasioned  by  fire  '  means 
•  l'i-s  or  damage  either  by  ignition  of  the  article 
consumed,  or  by  ignition  of  part  of  the  pre- 
mises where  the  article  is '  ;  in  the  one  case 
tin  re  is  a  loss,  in  the  other  a  damage, 
occasioned  by  fire;"  approved  in  Tovl'il, 
Brondliurd,  Lee  Co.,  Ltd.  v.  London  and 
Lrinc.'i*/iirc  Fire  hixiinnx T  Co.  (1908),  reported 
in  Appendix  III.,  per  BIGHAM,  J.;  Park,  p. 
951  ;  Phillips,  s.  1097. 

(It)  1C //.vow  -Son*  cfc  Co.  v.  Owners  of  Cargo 
per  The  Xantho  (1887),  12  A.  ( '.  503  (bill  of 
lading),  p>  r  Lord  HEKSCHKI.L,  at  p.  50!>. 

(/)  'Audi it  v.  Drew  (1815),  4  Camp.  360 
(affirmed  on  motion  for  new  trial  sub  nomine 
A  H  din  \.  JJrcur  (1816),  6  Taunt.  43(1),  where 
In  mi  the  negligence  of  a  servant  of  tin- 
assured  in  not  opening  a  register,  smoke  and 
heat  from  the  fire  used  for  the  purpose 
damaged  sugars  which  were  in  the  course  of 
I"  ing  refined,  and  GIBBS,  C.  J.,said  at  p.  361 : 
"  I  am  of  opinion  that  this  action  is  not 
maintainable.  There  was  no  more  lire  than 


always  exists  when  the  manufacture  is  going 
on.     Nothing  was  consumed  by  fire.     The 
plaintiff's  loss  arose  from  the  negligent  mis- 
management of  their  machinery.     The  sugars 
were  chiefly  damaged  by  the  heat ;  and  what 
produced  that  heat  ?     Not  any  fire  against 
which  the  company  insures,  but  the  fire  for 
heating  the  pans,  which  continued  all  the 
time  to  burn  without  any  excess  :  "  and  at 
p.  362,  referring  to  a  remark  by  a  juryman 
that  if  his  servant  by  negligence  set  his  house 
a  fire,  and  it  was   burnt  down,   he  would 
expect  to  be  paid  by  the  insurance  office, 
"  And  so  you  would,   sir  ;    but  then  there 
would  be  a  fire,  whereas  here  there  has  been 
none.     If  there  is  a  fire  it  is  no  answer  that 
it  was  occasioned  by  the  negligence  or  mis- 
conduct of  servants  ;    but  in  this  case  there 
was  no  fire  except  in  the  stove  and  the  flue, 
as  there  ought  to  have  been,  and  the  loss 
\\as  occasioned  by  the  confinement  of  heat. 
Had  the  fire  been  brought  out  of  the  flue, 
and  anything  had  been  burnt  the  company 
would  have  been   liable.     But  can   this   be 
when  the  fire  never  was  at  all  excessive,  and 
vas  always  confined  within  its  proper  limits  ? 
This  is  not  a  lire  within  the  meaning  of  the 
policy,  nor  a  loss  for  which  the  company 
undertake.     They  might  as  well  be  sued  for 
the.  damage  done   to   a  drawing-room  by  a 
smoky  chimney."     See  also  the  comments 
on  this  case  in  Jameson  v.  Roi/al  Insurance 
Co.  (1873),  I.  R,  7  C.  L.  126,  128  ;   Dowdes- 
wcll,  pp.   99,   100 ;    compare  R.  v.  Russell 
(1842),  Car.  &  M.  541. 
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If  such  a  fire,  on  the  other  hand,  by  throwing  out  sparks  or  otherwise, 
causes  ignition  to  take  place  outside  its  proper  limits,  there  is  at  once  the 
intervention  of  an  accident.  The  fire  thus  caused,  being  fortuitous  in 
its  origin,  is  a  fire  within  the  meaning  of  the  contract,  and  any  loss 
occasioned  thereby,  whether  by  direct  burning,  or  by  scorching  or  cracking, 
or  by  smoke  (k),  is  within  the  contract. 

The  word  "  fire  "  is  used  in  its  popular  meaning  (/)  ;  it  does  not 
extend  to  chemical  actions  which,  though  they  may  correspond  in  their 
effects  to  fire,  do  not  result  in  an  actual  ignition.  Thus,  lightning  may  be 
a  form  of  fire,  but  loss  occasioned  by  lightning  without  ignition  is  not,  in 
the  ordinary  meaning  of  the  words,  a  loss  by  fire  (m),  although  the 
contract  is  usually  so  framed  as  to  cover  such  loss  (?i).  Where,  however, 
the  lightning  results  in  ignition,  a  loss  occasioned  ;by  such  ignition  is 
a  loss  by  fire  (o). 

Though  the  assured  must  show  that  he  has  sustained  a  loss  by  fire 
within  the  meaning  of  the  contract  before  he  can  recover  against  the 
insurers,  it  is  not  necessary  for  him  to  show  that  the  property  insured  has 
actually  been  burned  or  damaged  by  fire.  It  is  sufficient  if  he  succeeds 
in  proving  that  fire  was  the  proximate  cause  of  his  loss,  since  every  loss 
of  property  which  clearly  and  proximately  results,  whether  directly  or 
indirectly,  from  a  fire  is  within  the  contract  (p). 


SECT.  2.     EXPLOSIONS. 

In  considering  the  question  how  far  a  loss  by  explosion  is  covered  by  a 
contract  of  insurance  against  fire,  two  kinds  of  explosions  must  be  dis- 
tinguished, namely — 

(1)  Explosions  caused  by  an  explosive  substance,  such  as  gunpowder 
or  gas  coming  into  contact  with  fire  ;   and 

(2)  Explosions  caused  by  the  application  of  fire  to  a  substance  not  of 
itself  explosive,  such  as  a  boiler. 


Sub-sect.  1.     Explosions  of  Gunpowder,  Gas,  etc. 

An  explosion  caused  by  an  explosive  substance  such  as  gunpowder  or 
gas,  coming  into  contact  with  fire  is,  strictly  speaking,  a  fire  of  inconceivable 
rapidity,  though  it  can  hardly  be  considered  a  fire  in  the  popular  sense 
of  the  word.  Whether  a  loss  by  explosion  is  a  loss  by  fire  may,  in  indivi- 
dual cases,  give  rise  to  questions  of  great  difficulty.  It  is,  therefore,  the 

(k)  The  fire  being  the  proximate  cause  ;  (m)  Phillips,  s.  1097  ;   May,  s.  -406. 

see  Chap.    XIX.     See  The  Diamond,  [1906]  (n)  The  ordinary  form  of  policy  expressly 

P.  282  (marine  insurance).  includes  loss  by  lightning,  see  Appendix  II. 

(1)  Stanley  v.  Western  Insurance  Co.  (1868),  (o)  Gordon  v.  Rimmington  (1807),  1  Camp. 

L.  R.  3  Ex.  71,  per  KELLY,  C.B.,  at  p.  73  :  123    (marine   insurance),  per   Lord   ELLEX- 

"  The  words  of  the  policy  are  to  be  con-  BOROUGH,  C.  J.,  at  pp.  123,  124. 

strued  not  according  to  their  strictly  philo-  (p)  Stanleys.  Western  Insurance  Co.,  supra, 

sophical  or  scientific  meaning,  but  in  their  per  KELLY,  C.B.,  at  p.  74.     As  to  proximate 

ordinary  and  popular  sense."  cause,  see  further,  Chap.  XIX. 
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universal  practice  of  insurers  to  insert  in  their  contracts  express  excep- 
tions by  which  their  liability  to  make  good  such  loss  is  limited  or  entirely 
excluded  (q).  Apart  from  such  exceptions  the  following  principles  would 
seem  to  apply,  namely- 

(1)  Where  the  explosion  is  not  caused  by  a  fire  within  the  meaning  of 
the  contract,  the  loss  occasioned  by  the  explosion,  being  attributable 
solely  to  atmospheric  concussion  is  not  a  loss  by  fire  (r). 

(•2)  AYhere  the  explosion  is  preceded  by  a  lire  within  the  meaning  of  the 
contract,  and  is  caused  thereby,  the  explosion  is  a  direct  consequence  of  the 
fire  (s),  and  in  the  absence  of  any  express  provision  in  the  contract  (t),  any 
loss  occasioned  by  concussion  would,  as  regards  property  situate  in  the 
premises  in  which  the  explosion  takes  place,  seem  to  be  a  loss  by  fire  (u). 
Though  the  loss  is  a  loss  by  explosion (#), the  fire  is  none  the  less  its  efficient 
cause  ;  there  is  no  break  in  the  sequence  of  causes,  and  the  fire  is  to  be 
deemed  not  merely  the  cause  to  which  the  loss  is  ultimately  traceable,  but 
the  proximate  cause  to  which  it  is  directly  attributable  (//). 

(3)  Where  the  explosion,  though  caused  by  a  fire,  occasions  loss  in 
premises  other  than  those  in  which  the  fire  exists,  by  means  of  concussion, 
and  concussion  only,  the  chain  of  causation,  it  seems,  is  broken.     Such 
loss  is  not  therefore  a  loss  by  fire,  since  the  fire  is  not  its  proximate 
cause  (z). 

(4)  Where  an  explosion,  however  caused,  actually  results  in  fire  (a), 
or  where  the  concussion  created  by  an  explosion  causes  an  existing  fire 


(q)  As  to  the  exceptions  in  a  policy,  see 
p.  OS,  post.  Insurers  usually  accept  liability 
for  loss  by  explosion  of  coal  gas,  where  such 
gas  is  iised  for  domestic  purposes. 

(r)  Compare  Everett  v.  London  Assurance 
(1865),  19  C.  B.  (x.  s.)  126,  where  the  damage 
was  caused  by  tin-  explosion  of  a  powder 
magazine  about  half  a  mile  away.  An 
explosion  of  this  kind  is  frequently  caused 
by  a  spark  from  metal,  or  rlirmiral  action, 
neither  <>f  which  causes  can  be  called  lire1. 

(*)   1'lullips.  .s.  UJ'.i. 

(/)  S«c  p.  08,  post. 

(n)  May,  s.  413.  Compare  .Inlni^inn  v. 
II  ,  ./  o\  Sin/1'in'l  Insurance  Co.  (1828),  7  Shaw 
((.'t.  of  Sess.),  r.2. 

(.r)  Stanley  v.  Western  A**nraiicc  Co.  (1808), 
L.  R.  3  Ex.  71,  where  the  policy  contained 
an  exception  excluding  liability  for  such  loss 
or  damage  as  should  arise  from  explosion  by 
gas,  and  it  was  held  that  the  exception 
applied  to  loss  or  damage  solely  attributable 
to  explosions  of  gas  during  a  fire. 

(//)  See  Phillips,  s.  1132.  "I  understand 
the  result  of  the  jurisprudence  to  be  that. 
In  case  of  the  concurrence  of  diffi.n  nl  fitiscs 
to  one  of  11- fiic It  it  /.s  necessary  to  ntlribute  the 
loss,  it  is  to  be  allrilinlid  l<>  tin  (Jlicimt  pre- 
(loiniii'ilii/ii  peril,  wlut/icr  it  iv  or  it  not  in 
{/(tint//  at  the  consummation  of  the  disaster. 
And  compare  Reischer  v.  Berwick,  [1894] 
2  Q.  B.  548,  C.  A.  (marine  insurance),  per 
V,  L.J.,  at  p.  550,  referring  to  the 


rule  as  to  proximate  cause  :  '  This  rule  is 
based  on  the  intention  of  the  parties  as 
expressed  in  the  contract  into  which  they 
have  entered  ;  but  the  rule  must  be  applied 
with  good  sense,  so  as  to  give  effect  to,  and 
not  to  defeat  those  intentions."  As  to 
proximate  cause,  see  further,  Chap.  XIX. 

(z)  Tu union  v.  Royal  Insurance  Co.  (1804), 
2  Hem.  &  M.  135,  where  the  insurers  made  a 
voluntary  payment  in  respect  of  such  loss: 
/•></•(/{  v.  London  Assurance,  supra,  per 
\\II.LKS,  J.,  at  ]>.  133.  ''We  are  bound  to 
look  to  the  immediate  cause  of  the  loss  or 
damage,  and  not  to  some  remote  or  specula- 
tive cause.  Speaking  of  the  injury  no  person 
Mould  say  that  it  was  occasioned  by  fire.  It 
was  occasioned  by  a  concussion  or  disturb- 
ance of  the  air  caused  by  fire  elsewhere.  It 
uould  be  going  into  the  causes  of  causes  to 
say  that  this  was  an  injury  caused  by  fire 
to  the  property  insured.  The  rule  "  In  jure 
non  rcmota  causa  sed  proxima  spectatur  " 
determines  this  case."  This  case  was 
followed  in  Tootal,  Broadhurst,  Lee  Co.,  Ltd. 
v.  London  and  Lmic<i*hire  Fire  Insurance 
Co.  (1908),  reported  in  Appendix  IV.,  //- /• 
BIGIIAM,  J.,  who  said  that  the  real  point  of 
the  case  was  that  the  contract  was  to  pay 
for  loss  occasioned  by  lire,  which  means 
cither  ignition  of  the  article  itself,  or  of  part 
of  the  premises  where  it  is. 

(«)  Everett  v.  London  Assurance,  supra, 
per  BYLES,  J.,  at  p.  133. 
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to  burn  more  strongly  (b),  any  loss  occasioned  by  the  fire  (c)  is  clearly  a 
loss  by  fire  within  the  meaning  of  the  contract. 


Sub-sect.  2.     Explosions  oj  Boilers,  etc. 

Where  an  explosion  is  caused  by  the  application  of  fire  in  the  ordinary 
course  to  a  substance  not  of  itself  explosive,  as,  for  instance,  a  boiler  used 
for  generating  steam,  any  loss  occasioned  by  the  explosion  is  not  a  loss  by 
fire  (d).  The  insurers  may,  however,  by  the  express  terms  of  their  contract 
accept  liability  for  such  a  loss  (e).  If,  on  the  other  hand,  the  explosion  is 
caused  by  a  fire  within  the  meaning  of  the  contract,  the  loss  of  the 
substance  itself  is  clearly  a  loss  by  fire  (/) ;  and  any  other  loss  occasioned 
by  the  explosion,  at  any  rate  in  the  premises  in  which  the  fire  is,  would 
seem  equally  to  be  covered  (g). 


SECT.  3.     THE  CAUSE  OF  FIRE. 

Where  it  is  once  established  that  the  loss  is  clue  to  fire  within  the 
meaning  of  the  contract  (h),  the  cause  of  the  fire  is,  as  a  general  rule, 
immaterial. 

The  object  of  the  contract  is  to  protect  the  assured  against  loss  occasioned 
by  fire  ;  to  carry  the  investigation,  therefore,  beyond  the  cause  of  the  loss, 
and  to  cast  upon  the  assured  the  burden  of  establishing  that  the  cause  of 
the  fire  itself  was  covered  by  his  contract,  would  largely  defeat  this 
object  (h).  The  cause  of  fire,  however,  becomes  material  where  the 
circumstances  of  the  case  are  open  to  suspicion,  and  seem  to  indicate 
that  it  would  be  contrary  to  the  principle  of  good  faith  inherent  in  the 
contract  to  permit  the  assured  to  recover  (i),  or  where  it  is  suggested 
that  the  insurers  are  exempted  from  liability  by  an  exception  (fe). 

A  fire  is  none  the  less  a  fire  within  the  meaning  of  the  contract  because 
it  is  caused  by  the  spontaneous  combustion  of  the  subject-matter  itself  (Z). 

(b)  Stanley  v.  Western  Insurance  Co.  (1868),  A.  C.  484  (marine  insurance),  disapproving 
L.  R.  3  Ex.  71,  per  MARTIN,  B.,  at  p.  75  :  West    India    Telegraph    Co.    v.    Home    and 
"  With  respect  to  the  extent  of  the  damage,  Colonial  Insurance  Co.  (1880),  6  Q.  B.  D.  51, 
I  should  say  that,  even  if  the  consequence  of  C.  A.  (marine  insurance). 

the  explosion  was  to  create  a  concussion  that  ^  jt  js  the  practice  of  insurers  to  do  so 

caused  the  existing  fire  to  burn  more  strongly  in   the   case   of   boilers   used   for   domestic 

than  before,  that  would  be  a  loss  by  fire  purposes  ;   see  p.  68,  post. 

within  the  policy,  and  not  within  the  excep-  (y  )  Thus,  if  in  the  course  of  a  fire  a  boiler 

tion,   but  as  to   what  Avas  caused   by  the  was  caused  to  burst,  the  loss  of  the  boiler 

explosion,  the  defendants  are  not  liable."  would  be  loss  by  fire. 

(c)  Compare  Hobbs  v.  Northern  Assurance  (g)  Compare  p.  64,  ante. 

Co.  (1886),  12  Can.  Sup.  Ct.  631,  where  an  (h)  As  to  the  burden  of  proof,  see  p.  71, 

explosion  of  gunpowder  was  followed  by  fire,  post. 

and  the  insurers  accepted  liability  for  such  (i)  See  p.  127,  post. 

portion  of  the  loss  as  was  attributable  to  the          (k)  See  p.  67,  post. 

fire.  (I)  British    American    Insurance    Co.    v. 

(d)  Thames  and  Mersey  Marine  Insurance  Joseph  (1857),  9  L.  Can.  448,  where  coals 
Co.  v.  Hamilton,  Fraser  and  Co.  (1887),  12  were  destroyed  by  spontaneous  combustion. 

W.I.  F 


66  THE  PERILS   INSURED   AGAINST. 

There  must,  however,  be  an  actual  ignition  of  the  subject-matter  ;  a  mere 
heating  or  fermentation  will  not  be  sufficient  to  render  the  insurers  liable 
for  any  loss  occasioned  thereby  (m). 

The  fact  that  the  lire  was  occasioned  by  negligence  does  not  exempt 
the  insurers  from  liability  ;  for  one  of  the  objects  of  the  contract  of  fire 
insurance  is  to  provide  ;i  gainst  the  consequences  of  negligence  (/()•  It 
is  therefore  immaterial  whether  a,  lire  which  causes  a  loss  is  lighted  im- 
properly or,  ul'ier  being  properly  lighted,  is  negligently  attended,  since  the 
assured  is  in  both  cases  entitled  to  recover  (o).  It  is  equally  immaterial 
whether  the  lire  is  caused  by  the  negligence  of  servants  or  strangers  (p}, 
or  even  by  the  negligence  of  the  assured  himself  (q). 

It  is  to  be  noted,  however,  that  the  assured  may,  by  his  conduct 
after  the  outbreak  of  a  fire,  forfeit  his  rights  under  his  contract,  as,  for 
instance,  when  he  abstains  from  taking  all  reasonable  steps  to  prevent 
the  fire  from  spreading,  or  to  remove  the  insured  property  to  a  place  of 
safet}-,  or  when  he  wilfully  prevents  or  interferes  with  other  persons  in 
their  endeavours  to  do  so.  In  these  cases  he  not  only  becomes  disentitled 
to  recover  in  respect  of  the  property  which  is  lost  in  consequence  of  his 
conduct,  but  in  addition  forfeits  all  benefit  under  his  contract  (?•). 

The  cause  of  the  fire  becomes  material,  however,  in  the  following 
cases,  namely  :— 

(1)  Where  the  fire  is  occasioned  not  by  negligence  but  by  the  wilful 
act  of  the  assured  himself  (s),  or  of  some  one  acting  with  his  privity  or 
consent  (/).  In  this  case,  his  conduct,  coupled  with  the  making  of  a 
claim,  is  a  fraud  upon  the  insurers  (M),  and  he  cannot  enforce  his  claim 

(m)  See  p.  62,  ante.     The  policy  may  by      Mersey  Marine  Insurance  Co.,  [1898]  2  Q.  B. 
its  terms  expressly  except  from  its  operation       114  (marine  insurance). 

loss  by  heating  or  fermentation  ;   seep.  68,  7. 

(  (r)  Devlin  v.  Queen  Insurance  Co.  (1882), 

46  Can.  Q.  B.  611,  621,  where  the  jury  found 

(«)  Shaw:.  Robberds  (18M),  6  Ad    &  E.  that    the    assured    wilfull      prevented    the 

<5,  per  Lord  DESMAN,  C.J    at  p.  84  :      There  salvi       of  his       ()ds    and  th/Court  were  of 

is  no  doubt  that  one  of  the  objects  of  in-  inion  (hat  he  could  nofc  recov(?r  eycn  in 

surance  against  fire  is  to  guard  against  the  the  absence  of  a  condition  to  that  effect. 

negligence  of  servants  and  others,  and  there-  As  to  thc  dutics  of  the  assured  u          the 

fore  the  simple  fact  of  negligence  has  never  happening  of  a  fire  sce  Cuap.  X1X. 

been  held  to  constitute  a  defence.       Austin 

v.  Dreiv(  1815),  4  Camp.  360,  per  GIBBS,  C.J.  ,  («)  Chisliolm  v.   Provincial  Insurance  Co. 

at  p.  362  ;    Jameson  v.  lioijal  Insurance  Co.  (1869),  20  U.  C.  C.  P.  11. 

(1873),  I.  R.  7  C.  L.  126.  (<)  j/,-,//,,,^  Insurance  Co.  v.  Smith  (1881), 

(o)  Dixon  v.  Sadler  (1839),  5  M.  &.  W.  405  6  Q.  B.  D.  561,  per  WATKIN  WILLIAMS.  J.,  at 

(marine  insurance),  per  PAKKE,  B.,  at  p.  414,  p.  5G8. 

speaking  of  fire. 

(p)  Shaw  v.  Robber**,  supra;    Dobson  v.  .   <''>  ^Aomwo*  Y._fTo?per(1868),E.  R  &B. 

Sotheb,j  (1827),  M.  &  M.  90.    Compare  Busk  1038'  LjV  Ch;  ('"arme  insurance),  -per  LKAM- 

v.    Royal    Exchange    Assurance    Corporation  WELL'    !'"  at  ^    104iJ  :        ^  her<;  , 


, 
(1818),  2  B.  &  Aid.  73  (marine  insurance);       wron«   In   ^l(  '"-  a"   """fT^   ^P  *° 

Walker  v.  Maitland  (1821),  5  H.  &  Al.l.  171       S('a  ;    '^  £      *  infured'  *ere  ls  notlnn8 
,  1          ,,    ,  wrongtuJ  in  burning  her. 


,  1          ,,    ,  in     urnin       e.          e  wrong  is  in 

(marine    insurance),    followed    in  Joishoji    \.  ,   .     f 

i>    ti     i   /ioo-\     n    M     s    i<    OKI  •          making  a  claim  founded  on  sucn  an  act.  .  .  . 

Pcnuand   (182n,    /    B.    &    C.    219    (marine       „,,  ,   ,  r  , 

Ihe  act  does  not  become  wrongful  where  a 
insurance).  >   •      •    ,-        i    i         .,        .  .. 

claim  is  founded  on  it  and  its  consequences, 
(a)  Shaw  v.  Robberds,  supra  ;   Jameson  v.       but    thp    claim     is-"       Aa    to    arson     see 

Royal     Insurance      Co.,     supra.      Compare      chap.  XXIX. 
Trinder,  Anderson  and    Co.  v.  Thames  and 
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against  them  (x).  On  the  other  hand,  where  the  act  is  committed  without 
his  privity,  the  assured,  being  guilty  of  no  misconduct  himself,  does  not 
commit  a  breach  of  good  faith  in  making  a  claim  in  respect  of  his  loss, 
and  is  therefore  not  precluded  from  recovering  (y). 

If  the  act  of  the  assured  amounts  to  a  crime  (z),  and  the  insurers 
resist  payment  on  this  ground,  it  is  necessary  for  them  to  satisfy  the  jury 
that  the  crime  imputed  to  the  assured  is  as  fully  proved  as  would  justify 
them  in  finding  him  guilty  on  a  criminal  charge  for  the  same  offence  (a). 
For  the  effect  of  finding  a  verdict  against  him  is  equivalent  to  the 
presentment  of  a  grand  jury,  upon  which  he  may  be  indicted  and 
tried  (&). 

(2)  Where  the  fire  is  occasioned  by  a  cause  falling  within  an  exception 
of  the  contract  (c). 


SECT,  4.     EXCEPTED  PERILS. 

The  general  undertaking  of  the  insurers  to  indemnify  the  assured 
against  loss  by  fire  is  in  practice  qualified  by  the  introduction  into  the 
contract  of  exceptions  (d),  which  expressly  provide  that  the  insurers  are 
not  to  be  liable  for  a  loss  occasioned  by  certain  specified  causes. 

Sub-sect.  1.     The  Classification  of  Excepted  Perils. 

The  causes  of  loss  which  are  dealt  with  by  the  exceptions  in  ordinary 
use  (e)  are  the  following,  namely  :— 

(x)  Shaw  v.  Robberd.s  (1837),  <>  Ad.  &  E.  75  ;  339  ;  Harvey  v.  Ocean  Accident  and  Guarantee 

Brittonv.RoyalInsuranceCo.(lS66),4:F.&F.  Corporation,  [1905]  2  I.  R.  1,  C.  A.  (accident 

905,  where  both  fraudulent  overvaluation  and  insurance),    where    the    policy    contained    a 

arson  were  set  up  as  defences  to  the  action  condition  against  suicide,  and  the  Court  held 

on  the  policy,  and  WILLES,  J.,  at  p.  908,  that,  there  being  a  presumption  of  law  against 

said  :   "  The  real  question  was  whether  there  crime,    the    insurers    must    fail    where    the 

had  been  fraud,  and  he  should  advise  the  jury  evidence  is  equally  balanced  between  death 

that,  if  satisfied  that  there  was,  they  need  by    accidental    drowning    or    suicide.       In 

not  enter  into  the  question  of  arson,  and  that  practice    such    a   defence    is    seldom    relied 

it  would   be   better  to  avoid  entering  un-  on ;    see    Britton    v.    Royal    Insurance    Co., 

necessarily  into  what  would  be  virtually  an  supra. 

inquiry  into  a  criminal  charge.     If  there  was  (b)  Britton  v.  Royal  Insurance  Co.,  supra. 

arson  it  could  only  have  been  with  a  view  Compare  Gould  v.' British  America  Assurance 

to  effectuate  a  fraud,  and  it  was  so  extremely  Co.  (1868),  27  U.  C.  Q.  B.  473,  where  a  new 

inconvenient  to  embarrass  a  civil  suit  with  trial  was  refused  although  there  was  strong 

a  collateral  inquiry  into  a  charge  of  felony  evidence  of  arson,  the  plaintiff  having  been 

that  he  deemed  it    better  to  put  it  out  of  acquitted  on  the  criminal  charge  ;    but  see 

the  case."     As  to  the  destruction  of  property  McMillan    v.     Gore    District    Mutual    Fire 

to  prevent  afire  spreading,  see  Chap.  XIX.  Insurance  Co.   (1870),  21   U.  C.  C.  P.   123, 

The  policy  may  contain  an  express  condition  where,  although  the  jury  found  a  verdict  for 

to  the  effect  that  if  the  fire  was  occasioned  the  assured  in  an  action  on  the  policy  which 

by  the  wilful  act  or  procurement,  or  with  the  the    insurers    resisted    on    the    grounds    of 

connivance  of  the  assured  or  any  claimant  fraudulent  overvaluation  and  arson,  a  new 

thereunder,    all    benefit    under    it    will    be  trial  was  granted, 
forfeited.  (c)  See  infra. 

(y)  Midland  Insurance  Co.  v.  Smith  (1881),  (d)  As  to  exceptions  generally,  see  p.  126, 

6  Q.  B.  D.  56 1 ;  where  a  house  was  feloniously  post. 

set  on  fire  by  the  assured's  wife.  (e)  It  is  of  course  competent  to  the  parties 

(z)  See  Chap.  XXIX.  to  arrange  to  cover  the  causes  of  loss  thus 

(a)  Thurtell  v.  Beaumont  (1823),   1  Bing.  excepted.     In  practice  the  list  of  exceptions 
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(1)  Perils  analogous  to  lire.  Though  a  loss  by  any  such  peril  is  not 
a  loss  by  tire  within  the  meaning  of  a  contract  of  lire  insurance  (/),  it  is 
found  convenient  in  practice  to  remove  any  possibility  of  dispute  by  the 
insertion  of  express  exceptions.  The  perils  usually  specified  are  the 
following,  namely  :— 

(1)  Spontaneous  fermentation  or  heating  (</). 
(ii)  Subjection  to  a  heating  process  (Ji). 

(iii)  Explosion  (/).  It  is  the  practice,  however,  of  insurers  to  exclude 
from  the  operation  of  this  exception,  and  to  accept  liability 
for  loss  by  explosion  of  boilers  used  for  domestic  purposes, 
or  of  coal  gas  (k)  in  a  building  not  forming  part  of  any  gas 
works  (1).  The  effect  of  this  provision  will,  in  some  cases, 
be  to  extend  the  liability  of  the  insurers  to  cases  in  which  the 
loss  is  not  attributable  to  fire  (m). 

(2)  Fires  occasioned  by  any  cause  which  the  insurers  deem  it  advisable 
to  except.     The  most  important  causes  of  fire  which  may  form  the  subject 
of  an  exception  (;?)  are  the  following,  namely  : — 

(i)  Foreign  invasion  or  internal  rebellion  (o).  To  constitute  an 
internal  rebellion,  it  is  necessary  that  armies  should  be  em- 
ployed to  support  it  (p],  and  that  the  persons  taking  part  in  it 
should  be  guilty  of  high  treason  (q).  The  fire  must  be  the 
direct  consequence  of  the  rebellion  (r).  The  exception  applies 
not  only  to  the  acts  of  the  invaders  or  rebels,  but  also  to  acts 
done  by  the  Eoyal  forces  with  the  intention  of  resisting  the 
invasion  or  suppressing  the  rebellion  (s). 

(ii)  Civil    commotion.     This    phrase    means    an    insurrection    of    the 


varies  according  to  the  locality  of  the  risk, 
and  the  relative  probability  of  a  loss  caused 
by  the  excepted  peril. 

(/)  See  p.  62,  ante. 

(g)  Under  the  ordinary  form  of  exception, 
the  exception  is  confined  to  loss  of  the 
property  suffering  spontaneous  fermentation 
or  heating.  If  the  heating  of  such  property 
causes  any  other  property  to  ignite,  the  loss 
of  the  latter  will  be  covered  by  the  policy. 
See  generally,  p.  65,  ante. 

(h)  Austin  v.  Drcwc  (1816),  6  Taunt.  435. 

(»')  As  to  the  different  meanings  of  ex- 
plosion, see  p.  63,  ante. 

(k)  The  word  "  gas  "  as  used  in  an  ordinary 
exception  means  "  coal-gas "  (Stanley  v. 
Western  Insurance  Co.  (1868),  L.  R,  3  Ex. 
71). 

(I)  See  Appendix  II. 

(m)  Compare  pp.  64,  65,  ante. 

(n)  The  list  of  excepted  fires  varies  accord- 
ing to  the  practice  of  different  insurers. 


(o)  The  usual  words  employed  in  this 
exception  are  "  invasion,  foreign  enemies,  or 
any  military  or  usurped  power."  These 
words  do  not  cover  the  acts  of  an  ordinary 
mob  (Drinkwater  v.  London  Assurance  Co. 
(1767),  2  AVils.  363),  or  the  destruction  of 
the  property  by  order  of  the  municipal 
authorities  to  stay  a  conflagration,  even 
though  it  be  done  illegally  (May,  s. 
403). 

(p)  Drinkwater  v.  London  Assurance  Co., 
supra,  per  WILMOT,  C.J.,  at  p.  364. 

(-7)  Ibid.,  per  WILMOT,  C.  J.,  at  p.  365 ; 
compare  Langdale  v.  Mason  (17SO),  2  Park, 
965  ;  May,  s.  403. 

(r)  Langdale  v.  Mason,  supra. 

(*)  Such  acts  being  the  direct  consequence 
of  the  invasion  or  rebellion  as  the  case  may 
be,  see  May,  s.  403.  As  to  what  losses  will 
fall  within  the  exception,  compare  lonides  v. 
Universal  Marine  Insurance  Co.  (1863),  14 
C.  B.  (N.S.)  259  (marine  insurance). 
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people   for   general   purposes,   not   amounting   to   a   rebellion, 
though  it  is  something  more  than  a  riot  (t). 

(iii)  Riot  or  mobs.  These  words  appear  to  be  practically  synony- 
mous (u). 

(iv)  Incendiarism.  This  exception  (v)  includes  any  act  of  incen- 
diarism (x)  wherever  committed,  which  is  the  direct  or  proximate 
cause  of  the  loss  (?/). 

(v)  Earthquake  (z),  subterranean  fire,  hurricane  or  volcanic  action, 
(vi)  Forest  fire. 


Sub-sect.  2.    Spreading  Fires. 

The  insurers  are  only  exempt  from  liability  when  the  loss  is  directly 
or  proximately  occasioned  by  a  fire  which  is  attributable  to  an  excepted 
cause  (a).  For  the  purpose  of  ascertaining,  therefore,  whether  a  particular- 
fire  is  attributable  to  an  excepted  cause  or  not,  the  following  rules  must 
be  applied,  namely  : — 

(1)  Where  the  fire  which  destroys  the  property  insured  is  itself  origi- 
nated by  an  excepted  cause,  the  exception  clearly  applies  (6).  It  is 
immaterial  that  other  fires  not  attributable  to  the  excepted  cause  happen 
to  be  burning  at  the  same  time  and  in  the  same  neighbourhood  (c). 


(0  Langdak  v.  Mason  (1780),  2  Park,  965, 
per  Lord  MANSFIELD,  C.J.,  at  pp.  967,  968, 
where  the  exception  was  held  to  exclude  loss 
occasioned  by  the  Gordon  rioters. 

(u)  Compare  Drinkwater  v.  London  Assur- 
ance Co.  (1767),  2  Wils.  363,  at  p.  365. 
"  Riot  "  is  defined  in  1  Hawkins,  P.O.  c.  65, 
as  being  "  a  tumultuous  disturbance  of  the 
peace  by  three  persons  or.  more  assembling 
together  of  their  own  authority,  with  an 
intent  materially  to  assist  one  another 
against  any  one  who  shall  oppose  them  in 
the  execution  of  some  enterprise  of  a  private 
nature,  and  afterwards  actually  executing 
the  same  in  a  violent  and  turbulent  manner 
to  the  terror  of  the  people,  whether  the  act 
intended  were  of  itself  lawful  or  unlawful." 

(v)  In  the  absence  of  this  exception,  the 
insurers  will  be  liable  even  for  incendiary 
fires,  unless  the  assured  is  himself  the  in- 
cendiary ;  see  p.  67,  ante. 

(x)  As  to  the  duty  of  disclosing  threats  of 
incendiarism,  see  p.  135,  post. 

(y)  Walker  v.  London  and  Provincial  In- 
surance Co.  (1888),  22  L.  R.  Ir.  572,  per 
PALLES,  C.B.,  at  p.  575 ;  compare  Chap. 
XIX.  It  has  been  said  in  Canada  that  the 
word  "  incendiarism  "  applies  only  to  build- 
ings, and  should  not  be  extended  to  cover. 


personal  property  (Campbell  v.  Victoria 
Mutual  Fire  Insurance  Co.  (1880),  45  Can. 
Q.  B.  412). 

(z)  It  may  be  noted  that  strictly  speaking 
an  earthquake  cannot  itself  be  said  to  be  the 
direct  or  proximate  cause  of  fire,  seeing  that 
in  an  earthquake  flames  do  not  come  out  of 
the  ground.  A  fire  which  is  produced  as  a 
result  of  an  earthquake  is  caused,  as  a  general 
rule,  by  an  existing  fire  escaping  from  control, 
but  it  is  nevertheless  an  earthquake  fire 
within  the  meaning  of  the  exception,  since 
it  was  clearly  the  intention  of  the  parties  to 
except  such  a  fire  (Tootal,  Broadhurst,  Lee 
Co.,  Ltd.  v.  London  and  Lancashire  Fire 
Insurance  Co.  (1908),  reported  in  Appendix 
IV.  As  to  the  effect  of  a  "  Fallen  Build- 
ings "  clause,  see  Chap.  XIX.  As  to  the 
effect  of  the  doctrine  of  proximate  cause 
as  applied  to  earthquake  fires,  see  Chap. 
XIX. 

(a)  The   language  of  the  condition   may 
extend  to  exempt  the  insurers  from  liability 
even  where  the  loss  is  only  the  remote  conse- 
quence of  an  excepted  cause  (see  Chap.  XIX. 
and  Appendix  II.). 

(b)  Langdale  v.  Mason,  supra. 

(c)  Compare  the  next  note. 
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(2)  Where  the  fire  which  destroys  the  property  insured  is  not  originated 
by  an  excepted  cause,  but  has  a  completely  independent  existence,  though 
it  happens  to  be  raging  at  the  same  time  and  in  the  same  neighbourhood 
as  a  fire  thus  originated,  it  is  equally  clear  that  the  exception  does  not 
apply  (</). 

(3)  Where  the  fire  which  destroys  the  property  insured,  though  not 
immediately  originated  by  an  excepted  cause,  can  be  traced  back  to  a  fire 
thus  originated,  the    question  whether    the    exception    applies    or    not 
depends  upon  the-  following  considerations,  namely  :— 

(i)  Where  the  fire  spreads  in  the  natural  and  ordinary  course  of  events 
from  an  excepted  fire,  the  exception  applies  to  the  spreading 
fire  no  less  than  to  the  original  fire  (e).  Nothing  has  inter- 
vened to  divest  the  fire  of  its  original  character,  and  its 
identity  remains  unchanged.  Thus,  where  a  fire  is  originated  by 
an  incendiary  and  spreads  by  the  operation  of  natural  causes 
from  the  premises  in  which  it  originated  to  other  premises, 
the  latter  fire  is,  equally  with  the  original  fire,  a  fire  originated 
by  an  incendiary  for  the  purposes  of  an  exception  against 
incendiary  fires  (/).  Similarly,  where  premises  are  burned  by 
a  fire  which  has  spread  without  the  intervention  of  other  than 
natural  causes  from  a  burning  forest  (g),  or  from  a  fire  occasioned 
by  earthquake  (h),  the  fire  in  such  premises  is  a  forest  or  earth- 
quake fire  as  the  case  may  be. 

(ii)  Where  the  fire  which  destroys  the  propert}-  insured,  though  ulti- 
mately deriving  its  existence  from  the  excepted  fire,  in  the  sense 
that  the  latter  fire  is  its  original  source,  spreads  from  it,  not  in  the 
ordinary  and  natural  course  of  events,  but  by  reason  of  the  inter- 
vention of  some  unexpected  and  unlikely  cause  (i),  the  exception 
does  not  apply  since  the  fire  which  actually  causes  the  loss  is 
a  new  fire  (fc),  and  cannot  be  regarded  as  a  direct  or  probable 


(d)  Thus,  in  Pawsey  v.  Scottish  Union  and  person  who  set  fire  to  a  stack,  the  fire  from 
National  Insurance  Co.   (1908),  reported  in  which  communicated  to  a  barn,   was  held 
Appendix  IV.,  it    was    proved    that     there  indictable  for  burning  the  barn. 

were   two    independent    fires    at  least,    one  (^Commercial    Union    Assurance   Co.    v. 

of   whi,-h    was    found    by   the   jury   to    be  Canada  Iron  Mining  and  Manufacturing  Co., 

unconnected     with     and    to     have     arisen  w.hm,  th(.  }hv            d  /rom  a  bum. 

independently  of  an  earthquake.  iny  foresfc  to  trees  by  the  side  of  a  strcam> 

(e)  Tootal,    Broaillmrxt,    Lee   Co.,    Ltd.    v.  and  thence    to    a  lumber  yard,  and  finally 
London  tmd  Lancashire  Fire  Insurance  Co.  to  the  assured's  property, 'and   it  was   held 
( I'lOX),  reported  in  Appendix  IV.  ;    Walker  v.  that  the  assured's  loss  was  a  loss  by  forest 
London  <tn</  l'f»n'nrj,il   Inxnninrr  Co.  (1888),  fire  within  the  meaning  of   an   exception  in 
'2'2     \j.     R.     Ir.     572  ;      Commercial     Union  the  poliev. 

Assurance    Co.    v.    Canada     Iron     Mining  (h}  Toola^    Broadhurat    Lee   Co      LhL    v. 

and  Manufacturing  Co.  (1873),   18  L.   Can.  Lowlon  and  Lancashire  Fire  insurance  Co., 

Jur-  80-  supra. 

(/)    Walkr-r    v.     London    and    Provincial  .     .... 
/ 1,  -  a,  n  nee  Co.,  siijiru.     Compare  R.  v.  Cooper 

and   \\'tcka  (JS33),  5  Car.  &  P.  535,  where  a  (k)  Ibid. 
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consequence  of  the  original  fire  (I).  Thus,  where  in  the  course 
of  removing  goods  from  a  house  which  has  been  set  on  fire 
by  incendiarism,  a  person  accidentally  throws  some  burning 
material  upon,  or  near  to  adjacent  premises  so  as  to  com- 
municate the  fire  to  them,  such  fire  cannot  be  regarded  as  a 
mere  spreading  of  the  original  fire  so  as  to  bring  loss  occasioned 
by  it  within  an  exception  against  incendiary  fire,  provided  that 
it  is  shown  that  his  accidental  act  could  not  reasonably  have 
been  anticipated  as  a  result  of  the  existence  of  the  original 
fire  (m). 


Sub-sect.  3.     The  Onus  of  Proof. 

Unless  the  contract  otherwise  provides,  it  is  for  the  insurers  to  prove, 
in  the  event  of  the  subject-matter  of  insurance  being  destroyed  by  fire, 
that  they  are  relieved  from  liability  under  their  contract  by  the  operation 
of  an  exception  (ri).  There  may  be,  however,  a  special  term  in  the  con- 
tract, shifting  the  burden  of  proof,  and  requiring  the  assured  to  show  that 
the  fire  which  occasioned  his  loss  was  not  attributable  to  an  excepted 
cause  (o). 

The  more  important  exceptions  are  directed,  on  the  one  hand,  against 
fires  occasioned  by  earthquake,  spreading  from  forest  fires,  or  attributable 
to  some  other  convulsion  of  nature  (p),  and,  on  the  other  hand,  against 
fires  arising  out  of  foreign  invasion,  riot,  and  the  like  causes  (q).  In  both 
cases  the  circumstances  in  which  the  fire  takes  place  are  calculated  to 


(1)  See  Chap.  XIX.  two  reasons — entitled  to  refuse  to  pay.  The 
(m)  Walker  v.  London  and  Provincial  excuses  for  refusing  to  pay  are  to  be  found 
Insurance  Co.  (1888),  22  L.  R.  Ir.  572,  per  upon  the  policies,  and  they  are  as  much  part 
PALLES,  C.B.,  at  p.  577  ;  Tootal,  Broadhursf,  of  the  contract  as  that  which  is  expressed 
Lee  Co.,  Ltd.  v.  London  and  Lancashire  Fire  on  the  front  of  the  policy,  by  which  they 
Insurance  Co.  (1908),  reported  in  Appendix  undertake  to  pay  in  the  event  of  fire.  The 
IV.,  per  BIGHAM,  J.,  in  the  course  of  the  only  difference  is  this,  and  it  is  an  important 
argument:  "If  somebody  took  a  burning  difference,  and  one  that  you  must  bear  in 
firebrand  out  of  Curphey's  "  (the  house  in  mind,  that,  whereas  it  is  for  the  plaintiffs 
which  the  earthquake  fire  was  alleged  to  have  to  show  that  their  goods  have  been  burnt, 
originated)  "  which  had  been  lit  by  the  con-  it  is  for  the  defendants  to  show  to  your 
flagration  at  Curphey's,  and  then  walked  into  satisfaction  that  the  circumstances  which 
the  plaintiff's  place  and  threw  the  firebrand  constitute  an  excuse  for  non-payment  of  the 
into  the  plaintiff's  place,  that  would  not  be  claim  have  in  fact  arisen.  To  use  common 
an  earthquake  fire."  legal  language,  the  onus  of  proof  so  far  as 
(n)  Tootal,  Broadhurst,  Lee  Co.,  Ltd.  v.  the  excuse  goes,  is  an  onus  which  rests  upon 
London  and  Lancashire  Fire  Insurance  Co.,  the  defendant  company."  Gorman  v.  Hand- 
supra,  per  BIGHAM,  J.  :  "There  is  no  doubt  in-Hand  Insurance  Co.  (1877),  I.  R.  11  C.  L. 
that  the  goods  were  destroyed  by  fire,  and  224. 

that  they  were  therefore  destroyed  by  the  (0)  geo  Appendix  II.  ;    compare  Birrell  v. 

risk  against  which  the  defendant  company  had  Dryer  (1884),  9  A.  C.  345  (marine  insurance), 

undertaken  to  indemnify  the  plaintiffs.     So  per  Lord  BLACKBURX,  at  p.  352. 
that  the  only  question  is  whether  the  de-  rQ 

fendants  have  been  able  to  make  out  to  your 

satisfaction  that  they  are,  by  the  terms  of  (q)  See  p.  68,  ante. 

the  policy  for  some  reason  or  other — one  of 
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produce  terror  and  confusion  in  the  minds  of  all  persons  present,  and 
the  difficulty  of  proving  in  the  case  of  any  particular  loss  or  damage 
whether  the  fire  which  caused  it  fell  within  the  exception  or  originated 
from  an  independent  source,  is  almost  insuperable  (r).  It  is  therefore 
the  practice  of  insurers  in  some  cases  to  provide  that  the  assured  may  be 
called  upon  to  prove  to  the  satisfaction  of  the  insurers  that  the  loss  or 
damage  arose  independently  of  the  excepted  cause  of  fire,  and  that  it 
was  not  occasioned  directly  or  indirectly  thereby  (s).  Sometimes  the 
scope  of  the  exception  is  extended,  and  it  is  provided  that  any  fire,  how- 
ever caused,  and  wherever  originating,  is  to  fall  within  the  exception  if 
it  exists  at  the  time  of  the  occurrence  of  any  of  the  excepted  causes  of  fire, 
or  arises  within  a  certain  number  of  hours  afterwards,  unless  the  assured 
proves  that  the  fire  in  question  did  not  destroy  or  damage  more  than  a 
specified  number  of  buildings  within  a  specified  distance  of  the  property 
insured  (t). 


SECT.  5.     PERILS   UNDER  COMBINED  INSURANCES. 

The  assured  may,  if  he  so  desires,  and  the  insurers  think  fit,  be  pro- 
tected under  one  and  the  same  contract  of  insurance  not  only  against 
loss  by  fire,  but  also  against  loss  occasioned  by  any  other  peril  or  perils. 
The  different  perils  to  be  included  in  the  contract  will  vary  in  accordance 
with  the  needs  or  wishes  of  the  particular  assured  (u).  There  are  certain 
perils,  however,  which  it  is  sometimes  found  convenient  to  combine  in 
one  contract  with  fire  (x),  and  thus  to  obviate  the  necessity  of  effecting 
separate  insurances,  either  because  there  is  a  common  subject-matter 
of  insurance  which  is  equally  exposed  to  danger  from  each  peril,  or 
because,  though  the  subject-matter  of  each  insurance  is  not  the  same, 
they  are  perils  against  which  the  assured  is  from  his  position  equally 
likely  to  require  protection  (y).  Whatever  the  perils  may  be  which  are 
included  in  the  contract,  the  general  principles  regulating  the  validity 


(r)  Compare  Pawsey  v.  Scottish  Union  and  by  their   negligence,   and  loss   by   the   dis- 

National  Insurance  Co.  (1908),  reported  in  honesty  of  persons  who  were  not  employe's 

Appendix  IV.,  with  Tootal,  Broad  hurst,  Lee  as  well  as  loss  by  fire.     An  insurance  against 

Co.,  Ltd.  v.  London  and 'Lancashire  Fire Insur-  fire  is  even  sometimes  combined  with  a  life 

ance  Co.  (1908),  reported  in  Appendix  IV.,  in  and  accident  insurance, 
which  cases  a  Jamaican  jury  and  an  English 

jury  arrived  at  contrary  conclusions,  though  (x)  Insurances  of  this  kind  which  are,  in 

the  evidence  in  both  cases  was  substantially  fact,  two  or  more  contracts  included  in  one 

the  same.  policy,  one  of  them  being  a  contract  of  fire 

(s)  See  Appendix  II.  insurance,  are  to  be  distinguished  from  con- 

0       .  tracts  of  marine  insurance  in  which  fire  is 

included  as  one  of  the  perils  incidental  to  a 

(u)  See,  for  instance,  American  Surety  Co.  maritime  adventure  (see  p.  6,  ante), 
of  New   York  v.   Wrightson  (1910),   16  Com. 

Cas.  37  (guarantee)  where  a  Lloyd's  policy  (//)  For  an  example  of  such  insurances,  see 

covered  loss  by  dishonesty  of  employes,  loss  Appendix  II. 
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and  operation  of  the  contract  are,  with  the  requisite  modifications,  the 
same  as  those  applicable  to  a  contract  of  fire  insurance  in  the  strict  sense 
of  the  word  (z). 

The  perils  which  in  practice  are  more  usually  combined  with  fire  in 
one  insurance  are  the  following,  namely  : — 

(1)  Burglary,  housebreaking,  and  larceny.  The  scope  of  the  insurance 
depends  upon  the  language  of  the  particular  contract,  which  may  exclude 
one  or  other  of  the  specified  crimes  (a).  The  insurance  covers,  as  a  general 
rule,  not  only  the  actual  loss  of  the  property  insured,  but  also  damage  to 
such  property  or  to  the  premises  containing  it.  The  assured  must,  how- 
ever, prove  that  any  loss  or  damage  in  respect  of  which  he  claims  was 
occasioned  by  one  or  other  of  the  crimes  designated,  or,  if  the  contract 
so  provides,  by  an  attempt  to  commit  the  same  (b).  The  insurers  may, 
however,  limit  their  liability  by  the  introduction  of  exceptions.  The 
principal  exceptions  which  may  be  mentioned  are  to  the  following  effect, 
namely  : — 

(1)  The  premises  containing  the  property  insured  must  be  occupied 

by  the  assured  himself,  and  must  not  be  left  unoccupied  for 
more  than  a  specified  period  (c).  Special  provision  may,  how- 
ever, be  made  to  cover  the  property  in  the  case  of  its  temporary 
removal  to  other  premises. 

(ii)  Certain  specified  persons,  including  members  of  the  assured's 
family  or  staff,  must  not  be  concerned  in  the  crime  (d).  Except 
where  the  contract  provides  otherwise,  it  is  not  necessary  that 
they  should  have  acted  as  principals  ;  it  is  sufficient  if  they 
have  been  accessories  before  the  fact  (e). 

(2)  Liability    to    servants   and    others   under    or   by   virtue   of    the 


(2)  See  Appendix  III.                                     <i  tRe    George    and    Goldsmiths     and     General 

1  Burglary  Insurance  Association,  supra. 

(a)  Re  George  and  Goldsmiths  and  General 

Burglary  Insurance  Association,  [1899]  1  Q.  B.  (c)  As  to  occupancy,  see  Chap.  XIII. 

595  (burglary  insurance),  C    A.,  where  the  rf    Jf     fa     aggured   himgelf   commitg   the 

policy,  after  reciting  that  the  assured  was  A  >    h                                                            h 

desirous    of   effecting   an   insurance  on   his  PR          ' 

stock-in-trade  against  "loss  or  damage  by  Pohcy  ;  comPare  P-  66>  anfe' 

burglary  and  housebreaking  as   hereinafter  (e)  Saqui  and  Lawrence  v.  Stearns,  [1911] 

defined,"  by  its  operative  words  covered  loss  1    K.    B.    426,    C.   A.    (burglary    insurance), 

"  by  theft  following  upon  actual  forcible  and  where  a  theft  was  committed  by  a  gang  of 

violent  entry  upon  the  premises  "  (e.g.  No.  78  men  who  gained  admittance  to  the  insured 

Strand)  where  the  goods  insured  were,  and  it  premises  though  the  agency  of   an  employe 

was  held  that  a  loss  by  theft  of  part  of  the  of   the   assured.     Sometimes,    however,    the 

insured  property,  the  thief  having  entered  terms  of   the  insurance    expressly  extend  to 

the  premises  by  simply  turning  the  handle  and  cover  loss  or  damage   where  the  theft 

of  the  front  door  in  the  temporary  absence  has   been  expedited  or  assisted  or    brought 

of    the    porter,   was    not    covered    by   the  about  by  members  of  the  assured's   family 

insurance.  provided  that  they  are  not  the  actual  thieves 

(b)  See     Appendix     II.,     and     compare  (see  Appendix  II.). 
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Workmen's  Compensation  Act,  190G(/),  the  Employers'  Liability   Act, 
1880  ((f),  Lord  Campbell's  Act  (//.),  or  the  common  law  (i). 


( /  )  6  Edw.  7,  c.  58.  It  may  be  noted  that 
the  Act  entitles  the  workman  to  compensation 
not  only  for  injuries,  hut  for  certain  specified 
diseases  due  to  the  nature  of  his  employ- 
ment (//>///.,  s.  8,  and  ibid.,  Sched.  43).  Under 
s.  5  of  this  Art,  in  the  event  of  the  employer 
becoming  bankrupt,  or  making  a  composition 
or  arrangement  with  his  creditors,  or,  if  the 
employer  is  a  company,  in  the  event  of  the 
company  having  commenced  to  be  wound 
up.  the  workman  to  whom  the  employer  is 
liable  is  subrogated  to  his  employer's  rights 
against  the  insurers ;  the  workman  cannot, 


however,  recover  unless  the  conditions  of  the 
policy  have  been  fulfilled  (King  v.  Phoenix 
Assurance  Co.,  [1910]  2  K.  B.  G66,  C.  A. 
(employers'  liability  insurance)). 

(</)  43  &  44  Viet.  c.  42. 

(h)  Fatal  Accidents  Act,  1846  (9  &  10 
Viet.  c.  05). 

(/)  An  insurance  against  a  statutory  lia- 
bility only  does  not  cover  the  employer's 
liability  at  common  law  (Morrison  and  Manon 
v.  Scottish  Employers'  Liability  and  Accident 
Assurance  Co.,  Ltd.  (1888),  16  R.  (Ct.  of 
Sess.)  212  (employers'  liability  insurance)). 
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THE  position  of  the  parties  during  the  preliminary  negotiations  leading 
up  to  the  completion  of  the  contract  of  fire  insurance  is  much  the  same  as 
in  the  case  of  any  other  contract,  except  that,  the  contract  being  a  contract 
uberrimae  fidei,  the  utmost  good  faith  is  required  on  both  sides  (a).  To 
establish  the  existence  of  the  contract  it  is  not  necessary  that  all  its  terms 
should  have  been  completely  arranged  (b)  ;  but  it  must  be  shown  that 
the  parties  were  ad  idem  as  regards  the  subject-matter  of  insurance  (c), 
and  that  there  was,  in  fact,  an  offer  to  enter  into  the  contract  on  the  one 
side,  followed  by  an  acceptance  of  the  offer  on  the  other,  and  that  thus 
a  complete  contract  resulted  (d). 

SECT,  1,     THE  PRELIMINARY  NEGOTIATIONS. 

The  offer  to  enter  into  a  contract  of  fire  insurance  may,  as  a  general 
rule,  be  considered  as  addressed  to  the  insurers  by  the  person  who  is  seeking 
to  protect  himself  by  insurance  against  loss  (e).  He  may  have  been 
invited  by  the  insurers  to  put  himself  into  communication  with  them  ; 
but,  whether  the  invitation  comes  to  him  from  the  insurers  direct,  or 
through  the  medium  of  an  agent,  or  whether  it  is  given  to  him  personally, 
or  only  as  a  member  of  the  public  through  an  advertisement  (/),  the 
position  remains  unchanged,  and  he  must  submit  his  proposal,  wrhich  the}^ 

(a)  See  p.  127,  post.  (e)  For  the  purposes  of  this  chapter  the 

(b)  See  p.  82,  post.  person  seeking  to  insure  will  be  called  "  the 

(c)  See  p.  15,  ante.  proposer." 

(d)  Adie  and  Sons  v.  Insurance  Corpora-  (/)  As  to  the  effect  of  an  advertisement 
tion  (1898),  14  T.  L.  R.  544  ;  see  also  1  Duer.  upon  the  contract,  see  p.  94,  post. 

p.  67. 
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may  accept  or  decline  at  their  pleasure  (g).  The  facts  of  the  particular 
case  may,  however,  show  that  the  two  contracting  parties  have  changed 
places,  and  that  it  is  the  insurers  who  have  made  an  offer,  from  which 
they  cannot  recede,  and  which  the  proposer  may  turn  at  his  option  into 
a  binding  contract.  Thus,  where  the  premium  to  be  charged  has  to  be 
settled  by  the  insurers  after  consideration  of  the  particulars  furnished 
by  the  proposer,  the  offer  to  enter  into  a  contract  of  insurance  is  made 
by  the  insurers  by  settling  the  premium  and  informing  the  proposer  of 
the  fact,  whilst  the  proposer,  by  tendering  the  premium,  accepts  their 
offer  and  does  not  merely  offer  to  contract  with  them  upon  their  terms  (/t). 


Sub-sect.  1.     The  Contents  of  the  Proposal  Form. 

In  practice  the  proposer  usually  makes  his  offer  by  filling  in  a  printed 
form  of  proposal  (i).     Upon  this  form  he  is  required — 

(1)  To  state  his  name,  address,  and  occupation  ; 

(2)  To  describe  the  property  which  he  proposes  to  insure,  stating  such 
particulars  as  to  its  character  as  are  required  (k)  ; 

(3)  To  specify  the  sum  to  be  insured  (I)  ;  and 

(4)  To  answer  specific  questions  (m)  relating  to  such  matters  as  the 
following,  namely  : — 

(i)  Whether  there  are,  or  have  been,  other  insurances  on  the  same 

property  (?z)  ; 
(ii)  Whether  other  insurers  have  previously  refused  to  accept  or  to 

continue  an  insurance  on  the  proposer's  behalf  (o) ; 
(hi)  Whether  the  proposer  has  had  previous  fires,  either  in  the  premises 
to  which  the  proposal  relates  or  elsewhere,  or  has  made  previous 
claims  upon  any  other  insurers  (p)  : 
(iv)  Whether  the  buildings  are  lighted  with  electricity,  gas,  or  oil 

lamps  ; 

(v)  Of  what  materials  the  external  walls  and  roofs  of  the  buildings 
on  which,  or  containing  the  property  on  which  the  insurance  is 
proposed,  are  constructed  ;  and 
(vi)  What  is  the  character  and  structure  of  the  surrounding  buildings  (q). 

(g)  See  p.  81,  post.  the   buildings  are  used  for  trade  purposes 

(h)  Canning  v.  Farquhar(lS86),  16  Q.  B.  D.  or  not. 

727,  C.  A.  (life  assurance),  per  LINDLEY,  L.J.,  (I)  Specific  sums  are  usually  required  to 

at  pp.  732,  733  ;  see  p.  82,  post.  be  stated  upon  the    buildings  and  contents 

(»')  For   a  form   of   proposal,   see  Appen-  respectively  of  each  separate  building.     As 

dix    II.     A    written   proposal   may   be    dis-  to  the  effect  of  such  separate  insurances  on 

pensed  with  (Re   Universal  Non-Tariff  Fire  the  stamp  to  be  placed  on  the  policy,  see 

Insurance    Co.,    Forbes    and     Co.'s     Claim  p.  109,  post. 

(1875),  L.  R.  19  Eq.  485).  (m)  Such  questions  vary  according  to  the 

(k)  He    is    usually    required    to    mention  nature  of  the  subject-matter  proposed  for 

specifically   the   existence   of   any  stove   or  insurance, 

other  apparatus  in  or  by  which  heat  is  pro-  (n)  See  p.  135,  post. 

duced,  except  common  fireplaces  and  ovens  (o)  Ibid. 

for    domestic    use.     The    other    particulars  (p)  Ibid. 

required  to  be  stated  depend  upon  whether  (q)  See  Chap.  XIII. 
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This  proposal  form,  when  filled  in  (r),  is  signed  by  the  proposer  (s), 
and  transmitted  to  the  insurers  by  the  agent  (t). 


Sub-sect.  2.     The  Answers  to  the  Questions. 

By  asking  questions  the  insurers  may  limit  or  extend  the  duty  of 
the  assured  as  regards  disclosure  (u). 

Apart  from  any  express  provision  in  the  policy,  the  answers  to  the 
questions  are  nothing  more  than  representations  (x).  An  untrue  answer 
is,  therefore,  a  misrepresentation,  and  the  policy  will  not  necessarily  be 
avoided  thereby,  the  effect  of  the  answer  being  the  same  as  that  of  any 
other  misrepresentation  of  a  material  fact  (y).  Even  where,  as  is  frequently 
the  case,  the  proposal  contains  a  statement  that  the  answers  to  the  questions 
will  form  the  basis  of  the  contract,  such  a  statement  does  not,  of  itself, 
make  the  truth  of  the  answers  a  condition  precedent  to  the  validity  of 
the  policy  (s).  Nor  will  an  express  warranty  of  their  truth,  if  contained 
in  the  proposal  alone,  have  that  effect  (a),  inasmuch  as  the  contract  between 
the  parties  is  to  be  ascertained  from  the  policy,  and  it  is  necessary  for  the 
proposal  to  be  incorporated  into  the  policy  by  express  reference  before 
its  terms  can  be  regarded  as  forming  part  of  the  policy  (b).  Even  -where 
it  is  so  incorporated,  the  validity  of  the  policy  will  not  be  affected,  unless 
the  answers  are  false  to  the  knowledge  of  the  assured,  or,  in  other  words, 
fraudulent  (c),  or  unless  there  is  an  express  condition  (d)  requiring  not 
merely  that  the  answers  shall  be  true  to  the  best  of  the  assured's  knowledge 
or  belief,  but  that  they  shall  be  true  in  fact  (e). 

Where  the  proposer  does  not  himself  fill  up  a  proposal  form,  it  is  the 
practice  of  the  insurers  to  require  their  agent,  through  whom  the  insurance 
is  to  be  effected,  to  fill  up  a  form  himself  containing  the  necessary 

(r)  As  to  the  effect  of  leaving  blanks  in  Fire   Insurance  Co.   (1909),   19  Ont.   L.   R. 

the  proposal,  see  p.    102,  post ;    as  to  the  49. 

effect  of  the  insurers'  agent  filling  it  up,  see  (6)  See  p.  93,  post.      As  to  the  effect   of 

p.  Io3,  post.  tne   terms  of   the   proposal   upon   the   con- 

(s)  The  signature  is  usually  placed  at  the  struction  of  the  policy,  see  p.  94,  post. 

foot  of  the  document  in  the  space  provided,  (c)  Peari  L;fe  Assurance  Co.  v.  Johnson, 

and  in  such  a  case  applies  to  the  whole  of  the  [1909]  2  K.  B.  288  (life  assurance), 

proposal  (Foster  v.  Mentor  Life  Assurance  Co.  ,^\ 

(1854),  3  E.   &   B.   48  (life  assurance),  per  (^.A     Prov^lon     that     the     particulars 

COLERIDGE   J    at  p   71)  mentioned  in  the  proposal  are  to  form  the 

,.    .  basis  of  the  contract  is  sufficient  ( Wheelton  v. 

m  As  to  a  knowledge  of  the  contents  of  Hardisty,    supra;     Anderson    v.    Fitzgerald 

the  proposal  being  imputed  to  the  insurers,  (1853)f  4  H.   L.   Cas.   484  (life  assurance)  ; 

see  collett  v.  Morrison  (1851),  9  Hare,  162  Thomson  v.  Weems  (1884),  9  A.  C.  671  H.  L. 

(life  assurance).  (life  assurance)). 

(«)  See  p.  129,  post.  (e)  Macdonald  v.  Law  Union  Fire  and  Life 

(x)  Wheelton  v.  Hardisty  (1858),  8  E.  &  B.  Insurance  Co.  (1874),  L.  R.  9  Q.  B.  328  (life 

232,  Ex.  Ch.  (life  assurance),  per  CROWDER,  J.,  assurance);  Bank  of  Australasia  v.  Xorth 

at  p.  298  ;  May,  s.  29  B.  German  Insurance  Co.  (1898),  17  N.  Z.  L.  R. 

(y)  As  to  the  effect  of  a  material  rnisrepre-  387  '  Sceal^  v-  Scanlan  (1843),  6  Ir.  L.  R. 

sentation,  see  p.  141,  post.  367,  Ex.  Ch.  As  to  the  effect  of  an  answer 

(c)  See  D  117  no  t  becoming  untrue  after  the  proposal  has  been 

'  *.  '  sent  in,  see  p.  130,  post. 

(a)  Fntzley  v.  Germania  Farmers'  Mutual 
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particulars  (  /  ).  In  this  case  any  untruth  in  the  statements  made  by  the 
agent  has  no  effect  upon  the  validity  of  the  policy,  provided  that  the 
assured  has  not  himself  been  guilty  of  any  misrepresentation  and  has 
fully  discharged  the  duty  of  di>r  losing  all  material  facts  (g). 


SECT.   '2.     THE  COVER    NOTE. 

Since  the  negotiations  are  conducted,  as  a  rule,  by  the  insurers  through 
the  medium  of  an  agent,  it  is  necessary,  except  where  such  agent  has 
authority  to  accept  the  proposal  himself  (/<),  for  him  to  transmit  the 
proposal  to  the  insurers  for  their  consideration,  in  order  that  they  may 
decide  whether  to  accept  or  to  reject  it.  It  is,  therefore,  the  practice,  in 
order  that  the  proposer  may  be  protected  during  the  intervening  period, 
for  the  insurers  to  authorise  their  agent  to  issue  to  the  assured,  on  pa}~- 
ment  of  a  deposit  representing  the  whole  or  part  of  the  premium,  a  "  cover 
note  "  (/)  by  which  they  undertake  to  insure  him  against  loss  by  fire  from 
the  time  of  its  issue  (k)  until  they  have  arrived  at  a  decision,  and  until,  if 
they  have  accepted  the  risk,  the  policy  can  be  prepared  (I).  The  cover 
note  is,  in  practice,  printed  in  common  form  and  signed  by  the  agent  (?/;). 
The  insurers  are  equally  bound,  however,  by  a  cover  note  varying  from 
the  precise  form  required  by  the  agent's  private  instructions  (??),  provided 
that  the  variance  is  technical  only,  and  does  not  relate  to  matters  of 
substance  (o). 

Where  the  agent  has  authority  to  accept  or  decline  the  risk  himself 
without  referring  it  to  his  principals,  his  acceptance  of  the  risk  completes 
the  contract,  and  the  issue  of  the  receipt  for  the  premium  covers  the 
proposer  until  a  formal  policy  can  be  prepared  (p). 

(/)  Even  in  cases  where  the  assured  himself  Parsons  (1881),  7  A.  C.  96,  124  P.  C.  ;  McElroy 

fills  in  a  form,  the  agent  receiving  the  proposal  v.    London    Assurance    Corporation    (1897), 

is  usually  required  to  answer  certain  questions  24  R.  (Ct.  of  Sess.)  287,  per  Lord  MACLAREN, 

as  to  liis  knowledge  of  the  proposer  and  his  at  p.  290. 

opinion  of  the  risk,  which  are  contained  either  (m)  gee  Appendix  II. 

on  the  same  or  a  separate  form.  ()()  jtosgiter   v.    Trafalgar   Life   Assurance 

(g)  See  p.  127,  post.  Association  (1859),  27  Bcav.  377  (life  assur- 

(h)  See  p.  90,  post.  ance),     where    the    agent's    signature     was 

(i)  Also   termed   "covering  note,"   "  prc-  printed  instead  of  being  written;    Moore  v. 

liminary  note,"  "  interim  receipt,"  "protec-  HaLfey  (1883),  9  Viet.  L.  R.  400,  where  the 

tion   note,"  and  in  Lloyd's  policies "  slip  "  agent,   gave  a  cover    note    on    receipt    of    a 

(Tliompxvn  v.  Adam*  (1889),  23  ().  13.  D.  361).  renewal  premium. 

As  to  the  use  of  a  "  slip  "  in  dealing  with  an  (o)   I'lirxon*  v.  Qmni  Itixnnnirc  Co.  (1878), 

insurance  company,  where  the  contract  is  to  29  Can.  C.  P.  188,  where  the  receipt  for  the 

include  marine  risks,  sec  Alloni   \.  J'ropu-tij  premium,    which    was   copied    by   the   agent 

Insurance  Co.,  Ltd.  (191 1),  Times,  Feb.  10.  from  an  old  form,  was  not  given  till  after  loss. 

(/•)  Mackii     v.     l-liirnfuaii    Assurance    Co.  Compare  Towle  v.  National  Gtuirdiati  ( ISH1 ), 

(181)!)),  21  L.  T.    102.      .Hut  it  may  I.e  issued  30   L.    J.    (cu.)   900   (guarantee   policy),    p,  r 

subject  to  conditions  which  must' be  fulfilled  TURNER,  L.J.,  at  p.  916,  holding  that  the 

before  it  becomes  operative  (\Yliitla  v.  J{oi/al  assured  in  taking  a  receipt  from  the  agent 

Insurance  Co.  (1903),   1  Com.  L.  R.  (Can.)  varying    from    the    printed    form,    of    the 

271,  where  the  assured  was  held  not  entitled  existence  of   which   he  was  aware,   trusted 

to  recover  since  he  had   not  abandoned  his  the  agent  and  not  the  office, 

existing  insurances).  (  p)  Compare     Hancock,     v.     Macnamara 

(I)  Citizens   Insurance   Co.    of  Canada   v.  (1868),  I.  R.  2  Eq.  486  (life  assurance). 
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Sub-sect.  1.     Tlie  Cover  Note  a  Contract  of  Insurance. 

The  cover  note  is  a  valid  and  binding  contract  of  insurance  (q),  and 
may,  to  some  extent,  be  regarded  as  a  policy  (r).  It  is  nevertheless  a 
contract  separate  and  distinct  from  the  policy  which  it  precedes,  and 
which  is  intended  to  replace  it  (s).  As  against  the  proposer,  therefore, 
the  terms  and  conditions  of  the  policy  form  no  part  of  the  contract  con- 
tained in  the  cover  note  (t),  unless  they  are  expressly  incorporated  therein  (u) 
or  unless  the  proposer  is  shown  to  have  been  acquainted  with  them  and 
to  have  agreed  to  be  bound  by  them  (x).  On  the  other  hand,  as  against 
the  insurers,  the  cover  note  is  to  be  construed  with  reference  to  the 
common  form  of  policy  issued  by  them,  and  they  cannot  rely  upon  a 
construction  of  the  cover  note  inconsistent  therewith  (?/). 

Sub-sect.  2.     The  Duration  of  the  Cover  Note. 

The  proposer  is  entitled  to  recover  against  the  insurers  in  respect  of 
any  loss  occurring  during  the  currency  of  the  cover  note,  and  falling  within 
its  scope,  since  that  is  the  purpose  for  which  it  is  issued  (s). 

Where  the  cover  note  provides  that  it  is  to  remain  in  force  until  the 
insurers  intimate  that  they  have  rejected  the  proposal,  no  difficulty  arises 
as  to  the  period  during  which  it  is  current,  since  it  remains  in  force  until 
the  rejection  is  brought  to  the  knowledge  of  the  proposer  (a).  Where, 
however,  as  is  usually  the  case,  the  cover  note  is  expressly  stated  to  be 

(q)  Thompson  v.  Adams  (1889),  23  Q.  B  D.  (x)  Re   Colemaii's   Depositories,   Ltd.,   and 

361;    Grover  and  Grover,   Ltd.    v.   Mathews  Life  and  Health  Assurance  Association,  supra, 

(1910),  15  Com.  Cas.  249  ;  Citizens  Insurance  per  VAUGHAN  WILLIAMS,  L.J.,  at  p.   805; 

Co.  of  Canada  v.  Parsons  (1881),  7  A.  C.  96,  Irving  v.  Sun  Insurance  Office  (1906),  0.  R.  C. 

124  P.  C. ;    at  p.  124  ;    Mackie  v.  European  24. 

Assurance  Co.   (1869),    21    L.    T.    102;  per  (y)  Browning   v.  Provincial  Insurance  Co. 

MALINS,  V.-C.,  at  p.  104.    Compare  Wylie  v.  of  Canada  (1873),   L.   R,  5  P.   C.   263,  273 

Lochhead    and    Times    Fire    Insurance    Co.  (marine  insurance),  where  it  was  held  that  an 

(1860),  22  Dunl.  (Ct.  of  Sess.)  1498.  undisclosed    principal    might    sue    upon    a 

(r)  Thus,  it   operates    as   a    breach    of    a  "  certificate  of  insurance  "  given  to  the  agent 

condition  in  a  policy  against  double  insurance  which  omitted  the  words  contained  in  the 

(Hatton  v.  Beacon  Insurance  Co.  (1859),  16  company's  common  form  of  policy  "X.  Y., 

U.   C.   Q.    B.   316  ;    Bruce    v.   Gore  District  as  well  in  his  own  name  as  in   the  name  of 

Mutual  Assurance  Co.  (1869),  20  U.  C.  C.  P.  every    person    to    whom    the     same    shall 

207).     Compare  the  definition  of  policy  at  appertain." 
p.  2,  ante.  (z)  Mackie    v.    European    Assurance    Co., 

(s)  Citizens   Insurance  Co.   of  Canada   v.  supra,  per  MALINS,  V.-C.,  at  p.  104  :   "  It  was 

Parsons,  supra.  competent  for  the  office  by  return  of  post  to 

(t)  Re    Colcmaiis    Depositories,    Ltd.,    and  decline  the  proposal  without  giving  a  reason, 

Life  and  Health  Assurance  Association,  [1907]  but  until  such  notice  was  received,  the  iu- 

2  K.  B.  798,  C.  A.  (accident  insurance),  where  sura  nee  would  continue,  and  if  a  fire  hap- 

the  cover  note  contained  no  conditions  and  pened  in  the  interval,  this  office  would  have 

the  loss    took   place  before   the  policy  was  been  answerable." 

issued  ;  La  flew  v.  La  Compagnic  d*  Assurance  (<i)  Rossiter   v.    Trafalgar   Life   Assurance 

des  Citoyens(  1878),  22  L.  Can.  Jur.  247,  where  Association  (1859),  27  Beav.  377  (life  assur- 

it  was  held  that  the  conditions  of  the  policy  ance)  ;    Mackie  v.  European  Assurance  Co., 

as  to  double  insurance  did  not  apply.  supra  ;   Goodwin  v.  Lancashire  Fire  and  Life 

(u)  Moore  v.  Halfey  (1883),  9  Viet.  L.  R.  Insurance  Co.   (1873),   18  L.   Can.   Jur.    1; 

400.     In   practice  the   cover   note   is   made  Bruce  v.  Gore  District  Mutual  Assurance  Co., 

subject  to  the  usual  conditions  of  the  policy  supra. 
issued  by  the  insurers  and  is  endorsed  with 
a  copy  of  such  conditions  ;   see  Appendix  II. 
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in  force  for  a  fixed  period,  it  does  not  follow,  as  a  matter  of  course,  that 
it  remains  in  force  during  the  whole  of  that  period,  since  the  insurers 
may  reserve  the  right  to  determine  it  at  an  earlier  date  by  intimating 
their  rejection  of  the  proposal  (&).  Nor  does  it  necessarily  cease  to  be 
in  force  when  the  specified  period  has  expired,  since  the  effect  of  its  issue 
may  have  been  to  impose  upon  the  insurers  certain  duties  towards  the 
proposer,  which  they  must  discharge  before  they  are  exonerated  from 
further  liability.  It  is  therefore  necessary  to  consider  the  terms  in  which 
the  particular  cover  note  is  framed. 

The  duration  of  a  cover  note  beyond  the  period  named  in  it  is  subject 
to  the  following  rules,  namely  :— 

(1)  Where  the  cover  note  imposes  upon  the  insurers  the  obligation  of 
intimating  their  rejection  of  the  proposal,  it  remains  in  force  until  they 
have  done  so  (c).     It  is  not  sufficient  that  they  have  decided  to  reject 
the  proposal,  nor,  in  the  absence  of  an  express  condition  to  that  effect, 
that  they  have  posted  a  letter  intimating  their  rejection  (d)  ;   they  must 
bring    home    to   the   proposer    the    knowledge    of   the   rejection,    and, 
unless    they  can  do   this,  they  remain  liable  for  any  loss  sustained  by 
him  (e). 

(2)  Where  the  cover  note  provides  not  only  that  the  insurers  are  to 
intimate  their  rejection  of  the  proposal,  but  also  that  any  deposit  paid 
by  the  proposer  is  to  be  returned  to  him,  subject  to  a  deduction  in  respect 
of  the  days  during  which  the  cover  note  has  been  operative,  the  insurers 
remain  liable  until  they  have  fully  discharged  their  obligation  (/).     Even 
wrhere  they  have  intimated  their  rejection  of  his  proposal,  they  remain 
bound  to  the  proposer,  unless  and  until  they  have  repaid  him  the  balance 
of  his  deposit,  in  accordance  with  the  terms  of  the  cover  note  (#). 

(3)  Where  the  cover  note  expressly  provides  that  the  insurers  are  to 
intimate  their  acceptance  of  the  proposal  or  that  the  proposed  insurance 
is  not  to  bind  them  until  a  policy  is  issued,  the  cover  note  will  cease  to 
have  any  force  at  the  expiration  of   the  specified  period,   unless   such 

(6)  Levy  v.  Scottish  Employers'  Insurance  the  fire  took  place  after  the  posting  of  the 

Co.  (1901),   17  T.   L.   R.   229  (accident  in-  letter  but  before  its  receipt,  and  it  was  held 

surance) ;    Goodfdlow  v.  Times  and  Beacon  that  the  notice  of  rejection  was  insufficient. 

Assurance  Co.  (1859),   17  U.  C.  Q.   B.  411,  (c)  Rossiter   v.    Trafalgar   Life   Assurance 

where  the  cover  note  provided  that  the  pro-  Association  (1859),  27  Beav.  377  (life  assur- 

poser  should  be  considered  insured  for  twenty-  ance)  ;    Mackie  v.   European  Assurance  Co. 

one  days  from  its  date,  "  within  which  time  (1869),  21  L.  T.  102. 

the    determination    of    the    Board    will    be  (/)  Mackie  v.   European  Assurance  Co., 

notified,"  and  it  was  held  that  this  was  not  supra. 

an  absolute  insurance  for  twenty-one  days,  (g)  Patterson  v.  Royal  Insurance  Co.  (1867), 

but  that  the  insurers  might  within  that  time  14  Grant  (U.  C.)  169,  where  the  proposal  had 

reject  the  risk  and  give  notice,  after  which  never  in  fact  been  forwarded  to  the  insurers 

their  liability  would  cease.  by  their  agent ;    Grant  v.  Reliance  Mutual 

(c)  Hawke    v.    Niagara    District    Mutual  Fire  Insurance  Co.  (1879),  44  Can.  Q.  B.  229, 
Fire  Insurance  Co.  (1876),  23  Grant  (U.  C.),  where,  by  the  terms  of  the  cover  note,  the 
139,  where  the  insurers  were  held  liable  by  insurers  had  to  give  ten  days'  notice  of  their 
reason    of    their    failure    to    intimate    their  intention  to  terminate  the  insurance  before 
rejection  of  the  proposal,  notwithstanding  a  the  expiration  of  the  cover  note,  and  also  to 
statement  in  the  cover  note  that  it  became  repay  the  premium,  and  it  was  held  that  the 
void  after  a  month.  insurance   was   not  terminated   unless  they 

(d)  Tough  v.  Provincial  Insurance  Co.  of  both  gave  ten  days'  notice  and  repaid  the 
Canada  (1875),  20  L.  Can.  Jur.  168,  where  premium. 
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acceptance  has  been  intimated,  or  unless   the  policy  has   been  issued,  as 
the  case  may  be  (h). 

SECT.  3.   THE  ACCEPTANCE  OF  THE  PROPOSAL. 

The  issue  of  the  cover  note,  being  intended  only  to  give  a  provisional 
protection  to  the  proposer,  does  not  itself  in  any  way  bind  the  insurers 
to  accept  his  proposal.  They  are  entitled  either  to  accept  it  or  reject  it, 
at  their  pleasure  ;  and,  if  they  reject  it,  it  is  not  necessary  that  they 
should  state  their  reasons  for  so  doing  (•/). 

Where  the  insurers  do  not  formally  intimate  to  the  proposers  that  they 
have  accepted  his  proposal,  their  acceptance  may  nevertheless  be  more 
or  less  conclusively  shown  in  one  or  other  of  the  following  ways, 
namely  : — 

(1)  By  issuing  a  policy  in  favour  of  the  proposer.  The  issue  of  the 
policy  is  a  conclusive  intimation  that  the  insurers  have  accepted  his 
proposal  (/c).  They  are,  therefore,  bound  by  their  acceptance,  and  from 
it  they  cannot  recede  (I).  In  the  case  of  a  policy  under  seal,  the  acceptance 
is  completed  by  the  execution  of  the  policy  accompanied  by  its  formal 
delivery  (m).  It  is  therefore  immaterial  that  the  policy  is  retained  by 
the  insurers  in  their  possession,  and  never  handed  over  to  the  assured, 
inasmuch  as  no  formal  acceptance  is  required  from  him,  nor  need  he  take 
away  the  policy  in  order  to  complete  the  delivery  (n). 

The  policy,  as  an  enforceable  contract  of  insurance,  is  complete  as  from 
the  date  of  its  issue,  even  though  no  premium  has  been  paid  at  the  time 
of  the  loss  in  respect  of  which  the  assured  seeks  to  enforce  it  (o).  By 
the  terms  of  the  policy,  however,  he  may  be,  in  some  cases,  precluded 
from  enforcing  it  in  respect  of  any  loss  happening  before  he  has  paid 
the  requisite  premium,  or  otherwise  complied  with  its  conditions  (p). 

At  the  same  time  the  insurers  cannot  refuse  to  allow  him  to  comply 
with  such  conditions,  and  thereby  discharge  themselves  from  liability 

(h)  Levy  v.  Scottish  Employers'  Insurance  under  seal  (Wright  v.  Sun  Mutual  Life  In- 

Co.  (1901),   17  T.   L.   R.   229  (accident  in-  surance  Co.  (1880),  5  Tupper's  R.  (U.  C.)  218 

surance).     Compare  General  Accident,  Fire,  (life  assurance),  affirmed  on  appeal). 

and  Life   Assurance   Co.,   Ltd.   v.    Robertson  (I)  McElroy  v.  London  Assurance  Corpora- 

(or  Hunter),  [1909]  A.  C.  404  (accident  in-  tion  (1897),  24  R.  (Ct.  of  Sess.)  287,  per  Lord 

surance),   where  the  acceptance  had  to   be  MACLAREX,  at  p.  290 ;    Pearl  Life  Assurance 

intimated  by  the  assured,  and  Lord  LORE-  Co.   v.    Johnson,   [1909]   2   K.    B.    288   (life 

BURN,    L.C.,   at   p.    411,    refused   to   decide  assurance),  where  the  insurers  were  estopped 

whether  the  acceptance  was  complete  when  by  the  issue  of  a  policy  and  the  receipt  of 

the  letter  containing  it  was  posted,  or  when  premiums  from  alleging  that  there  was  no 

the  letter  was  delivered  at  the  office  of  the  contract  on  the  ground  that  no  proposal  for 

insurers,  or  when  it  was  actually  opened  by  insurance    had    ever    been    signed.     As    to 

a  person  in  their  employment ;    Penley  v.  cancellation  of  the  policy,  see  p.  107,  post. 

Beacon     Assurance     Co.     (1859),     7     Grant  (TO)  Xenos  v.  Wickham  (1866),  L.  R.  2  H.  L. 

(U.  C.)  130,  where  the  Court  held  that  the  296  (marine  insurance) ;  McFarlane  v.  Andes 

proposal  had  in  fact   been  accepted,  though  Insurance  Co.  (1873),  20  Grant.  (U.  C.)  486. 

no  policy  had  been  issued.  (n)  Xenos  v.  Wickham,  supra. 

(i)  Mackie    v.    European    Assurance    Co.  (o)  Kelly  v.  London  and  Staffordshire  In- 

(1869),  21  L.  T.  102.  surance  Co.  (1885),  Cab.  &  E.  47. 

(k)  Where  an  insurance  company  is  by  its  (p)  Equitable     Fire     and    Accident    Office, 

constitution  bound  to  issue  its  policies  under  Ltd.  v.  The  Ching  Wo  Hong,  [1907]  A.  C.  96, 

seal,  a  policy  issued  without  a  seal  may  be  100  P.  C.     As  to  the  effect  of  non-payment 

effective  as  a  valid  contract  to  issue  a  policy  of  the  premium,  see  Chap.  XV. 

W.I.  G 
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under  the  policy  (q).  The  issue  of  tho  policy  binds  them  to  carry  out 
their  part,  even  though  by  their  conduct  they  may  have  released  him 
from  the  necessity  of  performing  the  conditions  in  question  (r).  In  any 
event,  the  issue  of  the  policy  discharges  the  assured,  as  from  its  date  (s), 
from  the  necessity  of  performing  those  duties  which  attach  only  during 
the  negotiations,  as,  for  instance,  the  duty  of  disclosing  material  facts  (t), 
and  his  duties  in  (his  ivsprct  do  not  continue  until  he  has,  in  fact,  performed 
the  conditions  imposed  by  the  policy  («). 

('2)  By  accepting  the  premium.  Where  no  policy  has  been  issued  to 
the  proposer  before  the  loss,  the  receipt  of  the  premium  and  its  retention 
by  the  insurers,  though  by  no  means  conclusive,  may  raise  the  presump- 
tion in  the  absence  of  any  circumstances  leading  to  a  contrary  conclusion (x), 
that  the  insurers  have  definitely  accepted  his  proposal  (//).  In  such  a 
case  they  are  not  entitled  to  refuse  to  issue  a  policy  to  him,  and  they 
are,  therefore,  liable  to  him  in  the  event  of  a  loss  (2). 

(3)  By  the  conduct  of  the  insurers.  Even  where  the  premium  has  not 
been  paid,  nor  the  policy  issued,  the  facts  may  show  clearly  that  the 
insurers  have  accepted  the  assured's  proposal  (a),  and  that  there  is  a 
binding  contract  between  them,  on  the  part  of  the  assured  to  pay  the 
premium,  and  on  the  part  of  the  insurers  to  issue  a  policj'  (b).  Where 
this  is  the  case,  the  insurers  cannot  refuse  to  accept  the  premium  when 
tendered  (c),  or  otherwise  repudiate  their  contract  (d),  and  will  be  liable 
for  a  loss  happening  even  before  a  policy  is  issued  or  the  premium  is 
paid  (e).  What  facts  constitute  an  acceptance  on  the  part  of  the  insurers 
will  depend  upon  the  circumstances  of  the  particular  case(/);  but  a 
demand  for  the  premium  will  be  sufficient  (g).  It  is  not,  however,  necessary 
to  show  that  the  individual  terms  of  the  policy  have  been  discussed  and 
agreed  to,  since  the  contract,  where  no  special  terms  have  been  arranged, 
is,  on  the  part  of  the  insurers,  to  issue  and,  on  the  part  of  the  assured,  to 

(q)  Seep.  123, post,  (b)  Hancock  v.  Macnamara  (1868),  I.  R.  2 

(r)  See  p.  122,  post.  Eq.  486  (life    assurance)  ;    see  also  1  Duer, 

(s)  See  Chap.  XIV.  p.  66. 

(t)  See  p.  130,  post.  (c)  Canning  v.  Farquhar,  supra. 

(it)  Ibid.  (d)  Cornelissen  v.  Equitable  Fire  Insurance 

(x)  Parsons  v.  Queen  Insurance  Co.  (1878),  Co.  (1861),  4  Searle's  R.  (Cape)  35,  where  a 

29  Can.  C.  P.  188,  where  there  was  a  condition  subsequent  cancellation  of  the  policy  by  the 

providing  for  the  giving  of  a  receipt  in  a  insurers     without    the     knowledge     of     the 

particular  manner  ;   see  further  Chap.  XV.  assured  was  held  to  have  no  effect. 

(_?/)  McElrot)  v.  London  Assurance  Corpora-  (t)  Adie  and  Sons  v.  Insurance  Corporation, 

tion  (1897),  24  R.  (Ct.  of  Sess.)  287,  per  Lord  supra,  where  both  parties  had  for  some  time 

MACLAREN,  at  p.  290  ;   He  Nonriclt  Equitable  after  the  loss  acted  on  the  mistaken  assump- 

Fire  Insurance  Society  (1887),  57  L.  T.  241,  tion  that  there  was  no  contract. 
per  KAY,  J.,  at  p.  243  ;   O'Connor V. Imperial  (/)  Canning    v.    Farquhar.    tuipra,    where 

Insurance  Co.  (1869),  14    L.  Can.  Jur.  219.  Lord  ESHER,  M.R..  was  of  opinion  that  the 

It  is  the  common  practice  not  to  issue  the  insurers  were  not  bound  to  accept  the  pre- 

policy  till  the  premium  has  been  paid  (Pirn  mium  and  issue  a  policy,  though  LINDLEY,  J. 

v.  Reid   (1843),   6  M.   &   C!.   1);     see  Chap.  was  inclined  to  think  that  they  would  be  so 

XV.  bound  if  there  had  been  no  change  in  the 

(z)  McElroy  v.  London  Assurance  Corpora-  risk;    compare  Canning  v.  Hoare  (1884),   1 

tion,   supra;    Canning   v.    Farquhar   (1886),  T.  L.  R.  526  (life  assurance). 
Hi  Q.  B.  I).  727,  C.  A.  (life  assurance)  per  (g)  Xenos  v.  WicUiam  (1886),  L.  R.  2  H.  L. 

Lord  ESHER,  .M.K..  at  p.  731.  2«n;  (marine  insurance),  per  PIGOTT,  B.,  at 

\:i)  Ailn    nn'l  No//*  v.   Insurance  Corpora-  p.  308. 
(1898),  14  T,  L.  R.  544. 
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take  a  policy  in  the  ordinary  form  employed  by  the  insurers  (//).  It  is 
nevertheless  essential  that  the  premium  should  have  been  fixed,  as  until 
it  has  been  fixed,  it  is  impossible  to  maintain  that  there  is  a  completed 
contract  (i). 

Where  the  assured  deals  with  an  agent  under  the  impression  that  he 
is  agent  for  a  particular  insurance  company,  and  the  agent  issues  a  cover 
note  of  another  company,  the  assured  cannot  be  compelled  to  accept  a 
policy  from  the  second  company.  He  is,  however,  entitled  to  enforce 
the  cover  note  against  the  company  issuing  it  (fc). 


SECT.  4.  THE  EMPLOYMENT  OF  AGENTS. 

The  employment  of  agents  by  insurers  at  some  stage  or  other  during 
the  negotiations  is  practically  universal  (/).  On  the  part  of  the  assured 
the  occasions  upon  which  an  agent  is  employed  to  conduct  the  negotia- 
tions are  comparatively  infrequent  in  fire  insurance,  when  compared  with 
marine  insurance,  and  it  is  more  usual  for  the  assured  to  deal  personally 
with  the  insurers  or  their  agents  (m). 

Sub-sect.  1.    By  ilie  Assured. 

Where  the  insurance  is  negotiated  on  the  part  of  the  assured  through 
the  medium  of  an  agent,  the  obligation  to  show  good  faith  during  the 
negotiations  is  equally  applicable  as  where  the  assured  negotiates  it 
himself  (??.).  On  the  completion  of  the  contract  the  assured  becomes 
liable  to  pay  the  premiums  ;  and  in  case  of  loss,  he  is  entitled  to  enforce 
payment  provided  that  he  has  himself  performed  all  the  requisite  con- 
ditions precedent  to  recovery  (o). 

(k)  Adie  and  Sons  v.  Insurance  Corporation  Society  (1887),  57  L.  T.  241,  per  KAY,  J., 

(1898),  14  T.  L.  R.  544,  per  BIGHAM,  J.,  at  p.  at  p.  246  :    "  An  insurance  company  always 

544;  General  Accident  Insurance  Corporation  acts   by  agents.      Its  directors  are  agents, 

v.  Cronk   (1901),  17  T.  L.   R.  233  (accident  it  effects  all  its  policies  by  agents.     Every 

insurance),  per  WILLS,  J.,  at  p.   233.     But  one  knows  that  these  companies  have  agents 

there    is    no    completed  contract  where  the  all  over  this  country,  and.  if  they  have  foreign 

proposer  at  once  repudiates  the  policy  on  business,  all  over  the  world.     They  give  to 

the  ground  that  it  contains  terms  to  which  those  agents  generally  the  power  of  effecting 

he  did  not  agree  (Star  Fire  and  Burglary  In-  insurances — at  least  it  is  not  uncommon  for 

surance  Co.  v.  Davidson  (1903),  5  F.  (Ct.  of  them  to  do  it."     As  to  the  effect  of  a  con- 

Sess.)   83,   where  the   policy  tendered   con-  dition   that    all    persons   concerned   in    the 

tained    (inter    alia)    a    statement    that    the  negotiation  of  an  insurance  shall  be  deemed 

assured  had  agreed  to  become  a  member  of  to  be  the  agents  of  the  assured,  see  p.  154, 

the  company  issuing  the  policy.  post. 

(i)  Christie  v.  North  British  Insurance  Co.  (m)  It   seems,    therefore,    unnecessary   to 

(1825),  3  Shaw  (Ct.  of  Sess.)  519  ;    compare  discuss  in  detail  the  law  relating  to  the  em- 

Chatham  (Roman  Catholic  Bishop)  v.  Western  ployment    of    agents    by    the    assured.     An 

Assurance  Co.  (1882),  1  Pug.  &  Tr.  (N.  B.)  agreement    between    different    insurers    not 

242,   where   there   was   a   misunderstanding  to  pay  commission  to  persons  effecting  their 

as  to  the  rate  of  premium  to  be  charged.  own    insurance   in   order   to   encourage   the 

(k)  Mackie    v.    European    Assurance    Co.  employment  of  professional  insurance  brokers 

(1869),  21  L.  T.  102.     A  letter  in  which  the  is   lawful   (Workman    and   Army   and  Navy 

assured   requires  to   be   satisfied   as  to  the  Auxiliary  Co-operative  Supply,   Ltd.   (1903), 

respectability   and   standing  of   the   second  19  T.  L.  R.  360). 

company  is  not  a  repudiation  of  the  contract  (n)  See  p.  148,  post. 

contained  in  the  cover  note  (ibid.).  (o)  See  Chap.  XV. ;  Chap.  XX. 

(I)  Re  Norwich  Equitable  Fire  Assurance 
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The  authority  of  an  agent  to  effect  an  insurance  upon  his  principal's 
behalf  may  be  expressly  conferred,  or  may  be  implied  under  a  custom  or 
usage  of  trade  (p).  In  either  case  (q),  it  is  the  agent's  duty  to  exercise 
his  authority  with  all  duo  care,  skill,  and  diligence  (r),  and  strictly  in 
accordance  with  its  actual  terms  (s).  If,  therefore,  an  insurance  effected 
by  him  becomes  useless  to  his  principal  by  reason  of  an}'  fraud,  negligence, 
or  error  of  judgment  on  the  part  of  the  agent,  either  because  he  is  guilty 
of  a  breach  of  duty  towards  the  insurers  entitling  them  to  avoid  the 
contract  (t),  or  because  the  insurance  which  he  has  procured  is  not  the  in- 
surance which  he  was  intended  to  procure  (u),  the  agent  is  liable  in  damages 
to  his  principal,  the  measure  of  damages  being  the  amount  which  the 
principal  would  have  been  entitled  to  receive,  if  the  insurance  had  been 
valid  or  effective  (x).  Except  where  the  agent  has  a  discretion  as  to 
whether  he  will  insure  or  not,  it  is  further  his  duty,  if  he  fails  to  effect  the 
insurance,  to  communicate  his  failure  to  his  principal  promptly,  so  as 
to  enable  the  latter  to  take  steps  to  insure  elsewhere  (?/).  If,  therefore, 
the  agent  does  not  do  so,  he  will  be  liable  to  pay  as  damages  for  his  breach 
of  duty  such  amount  as  the  principal  would  have  received  if  he  had  had 


(  p)  As  to  where  there  is  an  implied  duty 
to  insure,  see  Chap.  XXIX.  It  is  a  question 
for  the  jury  as  to  whether  the  duties  of  the 
agent  include  the  duty  to  insure  (Hurrell  v. 
Bullard  (1863),  3  F.  &  F.  445  (marine  in- 
surance)). As  to  the  authority  or  duty  of 
an  agent  to  insure,  see  2  Duer,  pp.  94 
et  seq. 

(q)  Any  person  undertaking  to  effect  an 
insurance  for  another  without  consideration, 
is  subject  to  the  same  responsibilities  if  he 
takes  any  steps  to  do  so  ( Wilkinson  v.  Cover- 
dale  (1794),  1  Esp.  75,  citing  and  following 
Wallace  v.  Tellfair  (1786),  per  BULLER,  J., 
not  reported  on  this  point  in  2  T.  R.  188  n. 
(marine  insurance)). 

(r)  Chapman  v.  Walton  (1833),  10  Bing.  57 
(marine  insurance),  per  TINDAL,  C.J.,  at 
p.  63  :  "  The  action  is  brought  for  the  want 
of  reasonable  and  proper  care,  skill,  and 
judgment  shewn  by  the  defendant  under 
certain  circumstances  in  the  exercise  of  his 
employment  as  a  policy  broker.  The  point, 
therefore,  to  be  determined,  is  not  whether 
the  defendant  arrived  at  a  correct  conclusion 
upon  reading  the  letter,  but  whether,  upon 
the  occasion  in  question,  he  did  or  did  not 
exercise  a  reasonable  and  proper  care,  skill, 
and  judgment.  This  is  a  question  of  fact, 
the  decision  of  which  appears  to  us  to  rest 
upon  this  further  inquiry,  viz.  whether  other 
persons  exercising  the  same  profession  or 
calling,  and  being  men  of  experience  and 
skill  therein,  would  or  would  not  have  come 
to  the  same  conclusion  as  the  defendant. 
For  the  defendant  did  not  contract  that  he 
would  bring  to  the  performance  of  his  duty 
on  this  occasimi  an  extraordinary  degree  of 
skill,  but  only  a  reasonable  and  ordinary 
proportion  of  it."  Compare  Ireland  v. 


Livingston  (1871),  L.  R.  5  H.  L.  395  (sale  of 
goods),  where  the  agent's  instructions  were 
susceptible  of  two  different  meanings,  and  it 
was  held  that  the  agent  might  bonufide  adopt 
and  act  upon  one  of  them,  although  his 
principal  meant  his  instructions  to  be  read 
in  the  other  sense  of  which  they  were  equally 
capable.  He  is  therefore  justified  in  effect- 
ing a  policy  in  the  usual  form  (Silverthorne  v. 
Oillespie  (1848),  9  U.  C.  Q.  B.  414  (marine 
insurance)). 

(s)  Barrow  v.  Fitzgerald  (1840),  6  Bing. 
N.  C.  201  (life  assurance)  ;  Olaser  v.  Cou-ie 
(1813),  1  M.  &  S.  52  (marine  insurance). 

(t)  Cahill  v.  Dairson  (1857),  3  C.  B.  (N.  s.) 
106  (marine  insurance)  ;  Maydew  v.  Forrester 
(1814),  5  Taunt.  615  (marine  insurance), 
where  the  agent  was  guilty  of  concealment ; 
Wilkinson  v.  Coverdale  (1794),  1  Esp.  75. 

(u)  Mallough  v.  Barber  (1814),  4  Camp. 
150  (marine  insurance) ;  Park  v.  Hammond 
(1815),  4  Camp.  344  (marine  insurance); 
compare  Tur-pin  v.  Bilton  (1843),  5  M.  &  G. 
455  (marine  insurance). 

(x)  Harding  v.  Carter  (1781),  1  Park.  5 
(marine  insurance)  ;  Wilkinson  v.  Coverdale, 
supra,  following  Wallace  v.  Tellfair  (1786), 
2  T.  R.  188  n.  (marine  insurance).  An 
allowance  must  be  made  for  the  premium 
which  would  have  been  payable  in  respect 
of  the  insurance  (Charles  v.  Altin  (1854), 
15  C.  B.  46  (marine  insurance),  per  JERVIS, 
C.J.,  at  p.  64). 

(y)  Smith  v.  Lascelles  (1788),  2  T.  R.  187 
(marine  insurance),  per  ASHHURST,  J.,  at 
p.  188  ;  Callander  v.  Oelrichs  (1838),  5  Bing. 
N.  C.  58  (marine  insurance)  ;  Hurrell  v. 
Bullard  (1863),  3  F.  &  F.  445  (marine  in- 
surance) ;  compare  Charles  v.  Altin,  supra, 
per  MAVLE,  J.,  at  p.  56. 
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timely  notice  of  the  failure  to  insure,  and  had  been  able  himself  to  do 
so  (z).  A  failure  on  the  part  of  the  agent  to  make  prompt  communica- 
tion is  not,  however,  to  be  treated  as  a  breach  of  duty,  where,  in  the 
circumstances  of  the  case,  it  was  impossible  for  him  to  inform  his  principal, 
before  the  loss,  of  his  inability  to  effect  the  insurance.  In  this  case  the 
principal  could  not  have  received  the  information  in  time  to  permit  of 
his  insuring  himself,  and  has  therefore  suffered  no  damage  by  reason  of 
the  agent's  failure  (a). 

Whether  an  insurance  effected  by  an  agent  without  the  authority, 
express  or  implied,  of  the  principal,  is  capable  of  being  ratified  by  the 
principal  so  as  to  bind  him  to  pay  the  premium  and  to  entitle  him  to 
recover  in  case  of  loss  is  a  question  not  free  from  doubt.  The  rules  which 
govern  the  ratification  of  contracts,  in  general  (fo),  and  more  particularly 
of  contracts  of  marine  insurance  (c),  are  not  apparently  applicable  in  their 
entirety  to  contracts  of  fire  insurance  (d)  ;  and  the  right  of  a  principal  to 
ratify  an  unauthorised  insurance  appears  to  depend,  to  some  extent  at 
least,  upon  the  circumstances  of  the  particular  case.  In  considering  any 
question  of  ratification,  the  following  rules  must  be  applied,  namely  : — 

(1)  Where  the  agent  who  effects  the  unauthorised  insurance  has 
himself  an  insurable  interest  in  the  subject-matter  of  insurance  (e),  the 
insurance  is  valid  and  the  principal  is  entitled  to  take  the  benefit  of  it, 
in  so  far  as  it  is  effected  on  his  behalf  (/).  It  is  the  practice  of  agents 
to  whom  goods  are  entrusted  for  carriage,  safe  custody,  and  the  like  (g), 
to  effect  insurances  by  the  terms  of  which  they  are,  in  the  event  of  the 
goods  entrusted  to  them  being  destroyed  by  fire  whilst  in  their  possession, 
to  recover  not  merely  the  value  of  their  own  interest  in  such  goods,  but 
the  full  value  (h).  In  many  instances  the  owners  of  the  goods  are  aware 
of  the  existence  of  such  insurances  at  the  time  of  entrusting  their  goods 
to  the  agent,  and  are,  in  fact,  induced  to  select  the  particular  agent  to 
whom  the  goods  are  entrusted  because  of  their  desire  to  participate  in 
the  benefit  to  be  derived  therefrom  (i).  This  is,  however,  immaterial, 

(z)  Smith  v.  Price  (1862),  2  F.  &  F.  748  can  himself  intervene  and  enforce  the  in- 

(marine  insurance) ;    Great  Western  Railway  surance  against  the  insurers  does  not  appear 

Co.    v.    Cunliffe   (1874),    L.    R.    9   Ch.    541  to  have  been  raised.  Probably  he  cannot,  since 

(marine    insurance) ;    compare    McNeill    v.  his  right  is  rather  against  the  agent  for  his 

Mullen,  [1907]  2  I.  R.  328,  C.  A.  due   share   of   the   proceeds.     Moreover,    to 

(a)  The  question  whether  there  has  been  allow  him  to  do  so  would  make  it  necessary 
a  failure  of  duty  is  one  for  the  jury  (Great  to    apportion    the  loss,  since    some  portion 
Western  Railway  Co.  v.  Cunliffe,  supra  ;  Hur-  of  the  amount  recoverable  must  be  appro- 
rell  v.  Bullard  (1863),  3  F.  &  F.  445  (marine  priated  to  cover  the  agent's  own  loss  and 
insurance).  thereby  to  render  the  insurers  liable  to  two 

(b)  As  to  ratification  generally,  reference  actions  in  place  of  one.     The  right  of  the 
should  be  made  to  the  various  text-books  agent  to  recover  the  full  amount  is,  however, 
dealing  with  the  law  of  agency.     In  particula  r  clearly  based  upon  the  doctrine  of  ratifica- 
reference  may  be  made  to  Lord  Halsbury's  tion  (Waters  v.  Monarch  Fire,  etc.,  Insurance 
LAWS  OF  ENGLAND,  title  AGENCY,  Vol.  I.,  Co.  (1856),  5  E.  &  B.  870). 

pp.  173  et  seq.  (g)  See  p.  43,  ante. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  (h)  As  to  the  cases  in  which  an  insurance 
c.  41),  s.  86.  may  be  effected  on  behalf  of  all  interests,  see 

(d)  See  p.  87,  post.  Chap.  XXI. :  as  to  the  application  of  the  insur- 

(e)  As  to  the  cases  in  which  an  agent  has  ance  moneys  in  such  cases,  see  Chap.  XXIII. 
himself  an  insurable  interest,  see  p.  43,  ante.  (i)  Martineau  v.  Kitching  (1872),  L.  R.  7 

( / )  The  question   whether   the   principal      Q.  B.  436,  per  BLACKBURN,  J.,  at  pp.  457,  458. 
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since  even  where  the  owner  is  ignorant  of  the  insurance  effected  by  the 
agent,  the  iii>urrrs  cannot  avail  themselves  of  his  ignorance  and  refuse 
to  pay  to  the  agent  more  than  the  value  of  his  own  interest  (k).  It  is 
competent  for  the  owner,  even  after  loss,  to  ratify  his  agent's  act  (I),  and 
the  insurers  are  therefore  liable  to  pay  the  full  value  of  the  subject-matter 
to  the  agent,  who  must,  in  his  turn,  after  deducting  the  amount  of  his 
own  loss,  account  to  the  owner  for  the  balance  (in).  Nor  is  it  any  defence 
for  the  insurers  to  show  that  the  agent  is  not  himself  in  any  way  responsible 
to  the  owner  for  the  safety  of  the  goods  entrusted  to  him  (n).  The  rela- 
tions between  the  agent  and  his  principal  do  not  concern  the  insurers  (o)  ; 
all  that  is  requisite  to  make  them  liable  for  the  full  value  is  that  the  agent 
in  fact  intended  to  cover  the  interest  of  his  principal  as  well  as  his  own  (p). 
Whether  it  is  necessary  for  the  agent  in  such  a  case  to  disclose  his  intention 
to  do  so  is  not  quite  clear  (q).  In  practice,  however,  disclosure  is  required, 
since  the  usual  form  of  policy  excepts  from  its  scope  goods  held  in  trust 
and  on  commission,  unless  specifically  insured  (r).  If,  therefore,  such 
goods  are  not  specifically  insured,  the  agent  is  not  precluded  from  recover- 
ing the  value  of  his  own  interest  (s),  but  he  cannot  recover  more  (f). 

(2)  Where  the  agent  who  effects  the  unauthorised  insurance  has  himself 
no  insurable  interest  in  the  subject-matter  of  insurance,  the  insurance 
depends  for  its  validity  upon  its  ratification  by  the  principal.  Unless  it 
is  ratified  (»),  it  is  wholly  inoperative,  since,  in  the  event  of  loss,  the  agent 
cannot  enforce  it  for  his  own  benefit  owing  to  the  fact  that  he  has  no 
insurable  interest  (x).  It  is  equally  inoperative,  notwithstanding  that  it 

(k)   Waters  v.  Monarch  Fire,  etc.,  Assurance  (o)  London  and  North  Western  Railway  Co. 

Co.  (1856),  5  E.  &  B.  870,  per  Lord  CAMPBELL,  v.  Glyn,  supra,  per  ERLE,  J.,  at  p.  662. 

C.J.,  at  p.  881  ;    London  and  North-Western  (p)   Waters  v.  Monarch   Fire,  etc.,  Assur- 

Rail.  Co.  v.  Glyn  (1859),  1  E.  &  E.  652,  per  ance.  Co.,  supra  ;   London,  and  North-Western 

\VIGHTMAN,  J.,  at  p.  662.     The  right  of  a  Railway  Co.  v.  Glyn.  supra  ;  see  Chap.  XXI. 

mortgagee  to  recover  the  full  value  of  the  (q)  The  point  does  not  appear  to  have  been 

mortgaged  premises  depends  upon  the  same  raised  in  any  decided  case,  but  is  of  little 

principle  (Seaman  v.  West  (1884),  5  Russ.  &  practical    importance    on    account    of    the 

Geld.  (N.  S.)  207.  exception  requiring  goods  held  in  trust  or  on 

(I)   Waters  v.  Monarch  Fire,  etc.,  Assurance  commission  to  be  specifically  insured  ;    see 

Co.,    supra,  per   Lord   CAMPBELL,   C.J.,    at  Chap.  XXIII.  It  may  be  observed  that  in  the 

p.  881.     In  this  respect  the  rule  applicable  to  case  of  insurances  by  limited  owners  and  the 

policies  of  marine  insurance  as  to  ratification  like    on    behalf    of    all    persons    interested 

after     loss    (Marine    Insurance    Act,     1906  the    nature    and    extent    of    the    assured's 

(6  Echv.  7,  c.  41),  s.  86)  applies  to  policies  interest   need    not    be  disclosed;    see  Chap, 

of  fire  insurance  ;    compare  note  (6),  p.  87,  XXI.    Such  insurances  would  therefore  seem 

post.    It  does  not  appear  that  the  agent  must  to  be  exceptions  to  the  general  rule  that  the 

show  a  ratification  in  fact  before  he  sues.  existence  of  a  principal  must  be  disclosed  at 

(>n)    Water*  v.   Monarch   Fin,  <tc..  Asxur-  the  time  of  entry  into  the  contract  (A' <i<]hb  >/. 

mice  Co.,  supra  ;   London  and  North -Western  Maxsted   cfc  Co.  v.  Durant  (1901),  A.  C.  240 

Jiail.    Co.    \.    (!li/n.    supra;     see,    however,  (sale  of  goods)). 

Martin,au  v.    Kitching  (1872),  L.  R.  7  Q.  B.  (r)  See  Chap.  XIII. 

436,  per  COCKBTJRN,  C.J.,  at  p.  542.  (s)  London  an. I  North-Western  Railway  Co. 

(n)  London  and  North -Western  Railway  Co.  v.  Gli/n,  supra,  per  CROMPTOX,  .].,  at  p.  664  ; 

v.    Glyn,    supra,    where    the    assured    were  Crowley  v.   Cohen  (1832),  3   B.   &  Ad.   478 

protected  from  liability  by  the  Carriers  Act,  (insurance  on  canal  boats). 

1830  (11   Geo.  4  and  Will.   4,  r.   68),  s.    1,  (0  See  Chap.  XXI. 

approved  in  Martini  an  v.   Kitching,  supra  ;  (u)  An  act  cannot  be  treated  as  a  ratifica- 

Watera  v.  Monarch  Fire,  etc.,  Assurance  Co.,  tion  unless  it  is  intended  as  such  (Grover  and 

supra,  where  the  assured,  who  were  whar-  Grover,  Ltd.  v.  Mathcws  (1910),  15  Com.  Cas. 

fingers,  were  not  liable  to  their  bailors  for  the  249,  per  HAMILTON,  J.,  at  p.  257). 

safety  of  the  goods  entrusted  to  them.  (x)  See  p.  45,  ante. 
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has  been  ratified,  unless,  in  the  circumstances,  the  ratification  is  capable 
of  taking  effect.  This  depends  upon  the  following  considerations,  namely  : 
(i)  If  the  agent  purports  to  insure  as  a  principal  on  his  own  behalf 
and  does  not  disclose  to  the  insurers  the  fact  that  he  is  only 
an  agent,  intending  to  insure  on  behalf  of  his  principal  who  is 
alone  interested  in  the  subject-matter,  the  contract  is  incapable 
of  being  ratified  (y).  The  principal  cannot  therefore  intervene 
and  ratify  the  insurance  as  having  been  intended  to  be  made 
on  his  behalf,  inasmuch  as  his  existence  was  not,  at  the  time  of 
insuring,  made  known  to  the  insurers,  and,  therefore,  the  inten- 
tion of  the  agent  is  immaterial  (z). 

(ii)  If  the  agent  discloses  to  the  insurers  at  the  time  of  effecting  the 
insurance  that  he  is  an  agent  insuring  on  a  principal's  behalf, 
whether  he  names  his  principal  or  not,  the  contract  is  capable  of 
being  ratified.  The  validity  of  the  ratification  however,  depends, 
upon  the  time  when  it  takes  place.  If,  before  loss,  the  principal 
intervenes  and  ratifies  the  insurance,  the  ratification  will  pre- 
sumably be  valid  in  the  same  way  as  in  the  case  of  marine 
insurance  (a).  After  loss,  however,  a  contract  of  fire  insurance, 
unlike  a  contract  of  marine  insurance,  cannot  be  ratified  (b). 


(y)  The  ordinary  rule  as  laid  down  in  the 
cases  cited  in  the  next  note  appears  to  be 
applicable.  It  may  be  noted  that  a  fire 
policy,  unlike  a  marine  policy  (see  the  form 
of  Lloyd's  policy  set  out  in  Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.),  does 
not  purport  to  be  effected  on  behalf  of  all 
persons  interested,  and  there  is  therefore  no 
disclosure  on  the  face  of  it  that  the  person 
effecting  the  insurance  may  be  an  agent. 

(z)  Keighley,  Maxsted  and  Co.  v.  Durant, 
[1901]  A.  C.  240  (sale  of  goods)  ;  compare 
Boston  Fruit  Co.  v.  British  and  Foreign 
Marine  Insurance  Co.,  [1906]  A.  C.  336 
(marine  insurance). 

(a)  Browning  v.  Provincial  Insurance  Co. 
of  Canada  (1873),  L.  R.  5  P.  C.  263  (marine 
insurance). 

(b)  Graver   and   Grover,   Ltd.    v.    Mathews 
(1910),  15  Com.  Cas.  249,  per  HAMILTON,  J., 
at  pp.  258,  259  :   "  It  appears  to  me  that  the 
decision  of  the  Court  of  appeal  of  Williams  v. 
North  China  Insurance  Co."  ((1876),  1  C.  P.  D. 
757)  "...  binds  me  to  say,  if  it  be  necessary 
to  say  so,  that  the  ratification  in  this  case, 
if  it  took  place,  was  too  late,  because,  as  it 
appears  to  me,  the  Court  there  recognized 
that  a  rule  which  would  permit  a  principal  to 
ratify  an  insurance  even  after  the  loss  was 
known  to  him  was  an  anomalous  rule  which 
it  was  not,  for  business  reasons,  desirable  to 
extend,  and  which,  according  to  the  autho- 
rities, had   existed  only  in  connection  with 
marine  insurance.     No  case  has  been  cited 
to  me  to  suggest  that  this  anomalous  rule 
ought  to  be  extended   to   fire    insurance." 
It    should    be    noticed,    however,    that    an 
owner  of  goods    entrusted  to  a  bailee  may 


ratify  the  latter's  insurance  even  after  loss. 
In  Waters  v.  Monarch  Fire,  etc.,  Assur- 
ance Co.  (1856),  5  E.  &  B.  870,  where 
this  question  was  discussed  and  decided, 
Lord  CAMPBELL  said,  at  p.  881  :  "  The 
authorities  are  clear  that  an  insurance  made 
without  orders  may  be  ratified."  This 
cannot  be  regarded  as  a  mere  dictum,  since 
the  assured's  right  to  recover  the  full  sum 
insured  depended  upon  the  principle  there 
laid  down.  Nor  can  it  be  said  that  Lord 
CAMBPELL  was  only  dealing  with  the  case  of 
bailees  who  had  themselves  an  interest  in  the 
subject-matter  of  insurance ;  on  the  con- 
trary it  is  evident  that  he  was  here  laying 
down  a  general  principle  and  applying  the 
marine  rule  to  fire  insurance,  since  he  must 
be  taken  to  have  been  referring  to  the  cases 
cited  to  him  during  the  argument,  namely, 
Eouth  v.  Thompson  (1811),  13  East,  274 
(marine  insurance),  and  Hagedorn  v.  Olivcrson 
(1814),  2  M.  &  S.  485  (marine  insurance),  in 
neither  of  which  cases  does  it  appear  that 
the  agent  himself  had  any  interest  in  the 
subject-matter,  and  both  of  which  were  cases 
of  ratification  after  loss.  Compare  Mackic,  v. 
European  Assurance  Co.  (1869),  21  L.  T.  102, 
where  the  assured,  who  had  intended  to 
insure  with  the  "  A  "  company  through  its 
agent,  but  had  received  from  the  agent  a 
cover  note  from  the  "  B "  company,  and 
who,  on  afterwards  discovering  this,  had 
written  asking  for  information  about  the 
"  B  "  company,  was  held  entitled  to  recover 
against  the  "  B  "  company  in  respect  of  a 
loss  happening  during  the  currency  of  his 
cover  note ;  Giffard  v.  Queen  Insurance 
Co.  (1869),  1  Hannay  (N.  B.)  432,  where  the 
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Sub-sect.  2.     By  the  Insurers. 

The  authority  of  any  particular  agent  to  bind  the  insurers  varies 
according  to  circumstances,  but  three  classes  of  agents  may  be  distinguished, 
namely  : — 

(1)  Agents  who  introduce   business   to  the  insurers  in  return  for  a 
commission  ; 

(2)  Agents  who  are  employed  to  conduct  the  negotiations  on  behalf  of 
the  insurers  ;  and 

(3)  Agents  who  stand  in  the  place  of  the  insurers. 

An  agent  who  merely  introduces  business  for  a  commission  is  not,  in 
any  real  sense  of  the  word,  an  agent  of  the  insurers  (c).  He  is  employed 
to  transmit  proposals  for  insurance  to  the  insurers.  Apart  from  this  he 
has  no  authority  to  bind  them  by  anything  which  he  may  do,  nor  can  his 
knowledge  of  any  material  fact  be  imputed  to  them  (d). 

An  agent  who  is  employed  to  conduct  negotiations  is  in  a  different 
position,  since  the  insurers  may  be  bound  by  what  he  does  or  leaves  un- 
done (e).  Where  the  employment  of  sub-agents  falls  within  the  scope  of 
his  authority,  the  insurers  may  also  be  bound  by  their  acts  or  omissions  (/ ). 
It  is  his  duty  not  merely  to  transmit  proposals,  but  to  put  them  into 
shape  (g)  ;  his  principals  are  therefore  responsible  if  he  omits  to  state 
any  material  facts  within  his  knowledge  (li),  or  if  he  dispenses  the  assured 
from  his  duty  of  making  full  disclosure  (i).  He  has  authority  to  explain 

facts  were  similar.     These  decisions  can  only  Athenaeum    Fire    Assurance    Co.    (1858),    9 

be  explained  on  the  ground  of  ratification  L.  Can.  Rep.  61,  where  the  agent  made  and 

after  loss.  transmitted   to   the   insurers   an   inaccurate 

(c)  Bancroft  v.  Heath,  [1900]  5  Com.  Cas.  diagram  of  the  property.     It  has  been  held 

110,  per  MATHEW,  J.,  at  p.  115.     In  such  a  that     an     agent     cannot     without     express 

case  the  commission,  apart  from  any  agree-  authority   grant   an    insurance    in    his    own 

ment  express  or  implied,  belongs  to  the  person  favour   or   renew   an   insurance   which   was 

whose  property  is  being  insured,  and  not  to  originally   authorised   (White   v.    Lancashire 

the    agent.      Thus    a   solicitor   effecting   an  Insurance   Co.    (1879),    27    Grant.    (U.    C.) 

insurance  on  behalf  of  a  client  must  account  61). 

for  the  commission  to  his  client,  .since  it  is  (/)  Kossiter  v.   Trafalgar  Life  Assurance 

not  his  business  to  effect  insurances,  whereas  Association  (1859),  27  Beav.  377  (life  assur- 

an  insurance  broker  may  fairly  be  assumed  ance),  where  the  agent  was  appointed  to  act 

to  be  entitled  to  retain  it  ( Workman  and  Army  in  Australia  on  behalf  of  an  English  company, 

and  Navy  Auxiliary  Co-operative  Supply,  Ltd.  and  it  was  held  that  the  appointment  of 

v.  London  and  Lancashire  Fire  Insurance  Co.  sub-agents  was  regular  ;    compare  Canadian 

(1903),  19  T.  L.  11.  360,  per  KEKEWICH,  J.,  Fire   Insurance   Co.    v.    Robinson    (1003),    1 

at  p.  362).  Com.  L.  R.  (Can.)  205,  where  it  was  held  that 

(d)  Bancroft  v.  Heath,  su/ir/i.  the  agent  in  question,  who  was  a  mere  local 

(e)  Re  Universal  Non-Tariff  Fire  Insurance  agent,  had  no  authority  to  appoint  a  sub- 
Co.,  Forbes  and  Co.'s  Claim  (1875),  L.  R.  19  agent,  and  therefore  the  insurers  were  not 
Eq.   485,   where  the   misdescription   of   the  bound  by  the  sub-agent's  acts. 

property  insured  was  due  to  the  fault  of  the  (g)  Bawden    v.    London,    Edinburgh,    and 

agent;    Hawkc  v.   Niagara  District  Mutual  (llasrjow  Insurance  Co.,  [1892]  2  Q.  B.  534, 

Fire  Insurance  Co.  (1876),  23  Grant.  (U.  C.)  C.  A.  (accident  insurance),  distinguished  in 

139,  where  the  agent  gave  a  cover  note,  but  Lcry  v.   Scottish   Em/ilo;/* .•/•.<••'   Insurance  Co. 

omitted   to   transmit   the   proposal   to   the  (1901),  17  T.  L.  R.  229  (accident  insurance)  ; 

insurers,  who  were  nevertheless  held  bound  ;  Biggar  v.   Hock   Life  Assurance  Co.,   [1902] 

Patterson  v.  Royal  Insurance  Co.  (1867),  14  1  K.  B.  516  (accident  insurance). 

Grant.    (U.    C.)    169,   where  the  agent  also  (/<)  See  p.  149,  post. 

failed  to  transmit  the  proposal ;    Somers  v.  (»)  See  p.  150,  post. 


THE   EMPLOYMENT   OF   AGENTS. 


89 


the  contract  (k),  though  he  cannot  vary  its  terms  or  bind  his  principals  by 
making  a  contract  different  from  that  contained  in  the  documents  put 
forward  by  them  (I).  Where,  however,  he  misrepresents  the  effect  of  the 
contract,  the  insurers,  though  they  may  not  be  bound  to  issue  a  policy 
in  accordance  with  his  statements,  are  so  far  responsible  for  them  as  to 
be  unable  to  hold  the  assured  to  any  other  terms  than  those  which  were, 
in  fact,  put  forward  by  their  agent  (m).  If,  therefore,  the  policy  which 
is  issued  does  not  embody  those  terms  the  assured  is  entitled  to  have 
the  contract  rescinded  and  his  premium  returned  (??.). 

The  authority  of  such  an  agent  does  not  extend  to  accepting  proposals  (o), 
though  he  may  be,  and  usually  is,  authorised  to  bind  his  principals  provision- 
ally by  the  issue  of  a  cover  note  (p).  In  this  case  he  cannot  vary  the  terms 
of  the  cover  note  so  as  to  modify  the  contract  contained  therein  (q)  ;  but 
an  immaterial  variation  in  its  form  does  not  prevent  it  from  being  valid  (r). 
Where  the  agent  has  exceeded  his  authority,  real  or  ostensible  (.s),  the 
insurance  effected  by  him  is  void  (t).  The  assured  is,  however,  unless  he 
is  in  pari  delicto  with  the  agent  (u),  entitled  to  a  return  of  the  premium  (x), 
and  he  may,  in  addition,  have  a  right  of  action  against  the  agent  for 
breach  of  warranty  of  authority  (*/). 

The  agent  of  the  insurers  is,  equally  with  the  agent  of  the  assured, 
liable  to  his  own  principals  for  any  loss  to  them  occasioned  by  his  own 
fraud  or  negligence  in  carrying  out  his  authority  (z). 


(k)  Baivden  v.  London,  Edinburgh,  and 
Glasgow  Insurance  Co.,  [1892]  2  Q.  B.  534, 
C.  A.  (accident  insurance)  ;  compare 
Splents  v.  Lefevre  (1864),  11  L.  T.  114  (life 
assurance). 

(I)  Horncastle  v.  Equitable  Life  Assurance 
Society  of  United  States  (1906),  22  T.  L.  R. 
735,  C.  A.  (life  assurance) ;  Comerford  v. 
Britannic  Assurance  Co.,  Ltd.  (1908),  24 
T.  L.  R.  593  (life  assurance). 

(m)  Compare  Foster  v.  Mutual  Reserve 
Fund  Life  Association  (1904),  20  T.  L.  R. 
715  H.  L.  (life  assurance). 

(n)  Refuge  Assurance  Co.,  Ltd.  v.  Kettlewell, 
[1909]  A.  C.  242  (life  assurance). 

(o)  Compare  Fowler  v.  Scottish  Equitable 
Life  Insurance  Society  (1858),  28  L.  J.  (CH.) 
225  (life  assurance). 

(  p)  Mackie  v.  European  Assurance  Co. 
(1869),  21  L.  T.  102;  compare  Linford  v. 
Provincial  Horse  and  Cattle  Insurance  Co. 
(1864),  34  Beav.  291  (cattle  insurance), 
where  it  was  held  that  an  ordinary  local 
agent  could  not  bind  the  insurers  to  issue  a 
policy,  even  though  he  had  received  the 
premium,  without  proof  of  special  authority. 

(q)  Levy  v.  Scottish  Employers'  Insurance 
Co.  (1901),  17  T.  L.  R.  229  (accident  in- 
surance). 

(r)  Rossiter  \.  Trafalgar  Life  Assurance 
Association  (1859),  27  Beav.  377  (life  assur- 
ance), where  the  agent's  signature  was 
printed  instead  of  being  written. 

(s)  Towle  v.  National  Guardian  (1861),  30 
L.  J.  (CH.)  900  (guarantee  policy),  per 
TURNER,  L.J.,  at  p.  915  ;  Mackie  v.  European 


Assurance  Co.,  supra,  where  it  was  held  that 
the  insurers  could  not  after  loss  repudiate  an 
act  done  in  excess  of  the  real  authority 
though  they  might  have  done  so  before  loss, 
following  Wing  v.  Harvey  (1854),  5  De 
G.  M.  &  G.  265  (life  assurance). 

(/)  Parsons  v.  Queen  Insurance  Co.  (1878), 
29  Can.  C.  P.  188,  where  it  was  held  that  the 
conditions  of  the  defendant's  policy  might 
be  looked  at  as  showing  the  agent's  authority. 
In  this  case  applications  for  insurance  were 
made  to  the  agent,  who  accepted  the  same, 
but  did  not  fill  in  or  sign  any  receipt  or 
contract  professing  to  bind  the  company, 
although  he  informed  the  insurers  of  the 
insurances,  but  not  of  the  mode  of  effecting 
them.  After  loss  he  remitted  the  amount 
of  the  premiums  to  the  insurers  and  made 
out  and  signed  receipts,  copying  an  old 
printed  form.  There  was  no  evidence  of 
any  express  authority  to  the  agent  to  enter 
into  verbal  contracts,  and  the  applications 
stated  that  the  insurances  were  on  the  usual 
terms  and  conditions  of  the  company.  One 
of  the  conditions  of  the  insurers'  policy  was 
that  no  receipt  or  acknowledgment  of 
insurance  should  be  binding  unless  made  by 
and  on  one  of  the  insurers'  printed  forms  and 
signed  by  the  authorised  agent. 

(u)  Harse  v.  Pearl  Life  Assurance  Co., 
[1904]  1  K.  B.  558,  C.  A.  (life  assurance). 

(x)  See  Chap.  XV. 

(y)  Starkie  v.  Bank  of  England,  [1903] 
A.  C.  114  (stockbroker). 

(z)  Compare  Connecticut  Fire  Insurance 
Co.  v.  Kavanagli,  [1892]  A.  C.  473  P.  C. 


THE   PROPOSAL,    ITS    NATURE   AND   EFFECT. 


Where  the  agent  has  full  authority  to  take  the  place  of  the  insurers, 
the  insurers  are  bound  by  his  acts  or  omissions  in  the  same  way  as  if  such 
acts  or  omissions  were  their  own  (a}.  He  has  authority,  therefore,  to 
bind  them  by  the  acceptance  of  proposals  for  insurance  (6).  He  must, 
however,  exercise  his  authority  in  accordance  with  the  ordinary  rules  of 
business  (c),  and  where  the  insurers  are  a  public  company,  in  accordance 
with  its  memorandum  and  articles  of  association  (d).  Moreover,  when  the 
insurers  are  a  company,  it  can  only  act  through  agents,  and  the  assured  is 
accordingly  entitled  to  assume  that  the  officers  who  purport  to  exercise 
its  powers,  such  as,  for  example,  the  directors,  are  in  fact  duly  authorised 
to  do  so  (e),  provided  that  there  is  nothing  in  the  memorandum  of  the 
articles  of  association  of  the  company  to  lead  to  a  contrary  conclusion  (/ ). 
On  the  same  principle,  in  all  transactions  with  the  head  office,  the 
officer  purporting  to  act  on  behalf  of  the  company,  may  be  taken  to  have 
authority  to  carry  out  the  company's  part  of  the  transaction  in  question  (g). 


(a)  Hambro  v.   Barnand,  [1904]  2  K.   B. 
10,  C.  A.  (guarantee  policy). 

(b)  Ibid.,  where  the  agent  was  in  fact  acting 
in  fraud  of  his  principals ;    Willis,  Faker  and 
Co.,  Ltd.   v.  Joyce  (1911),  27  T.  L.   R,  388 
(marine  insurance),  when  his  authority  had 
in  fact  been  withdrawn. 

(c)  Davies  v.   National   Fire  and   Marine 
Insurance  Co.  of  New  Zealand,  [1891]  A.  C. 
485  P.  C.,  where  the  Privy  Council  did  not 
dissent    from    the    view    expressed    in   the 
Court    below    that    the    general    authority 
given  to  the  agent  of  an  insurance  company 
must  be  to  make  contracts  in  the  ordinary 
way. 

(d)  Montreal  Assurance  Co.  v.  McGillivray 
(1859),  13  Moore  P.  C.  87. 

(e)  Prince    of    Wales    Assurance    Co.    v. 
Harding  (1858),  E.  B.  &  E.  183  (life  assurance), 
followed  in  Anar  v.  Athenceum  Life  Assurance 
Co.    (1858),    3   C.    B.    (x.    s.)    725   (issue   of 
debenture). 

( / )  Montreal    Assurance    Co.    v.    McGil- 
livray,   supra ;    Re    Arthur    Average    Asso- 


ciation (1875),  32  L.  T.  525  (marine  insur- 
ance). 

(g)  General  Accident,  Fire,  and  Life.  Assur- 
ance Co.,  Ltd.  v.  Robertson  (or  Hunter),  [1909] 
A.  C.  404  (accident  insurance),  per  Lord 
LOREBURN,  L.C.,  at  p.  411,  holding  that  an 
acceptance  by  the  assured  of  the  insurers1 
offer  was  certainly  completed  when  his  letter 
was  received  by  a  person  in  their  employment 
at  their  head  office  ;  compare  Kirkpatrick  v. 
Kouth  Australian  Insurance  Co.,  Ltd.  (188(5), 
11  A.  C.  177  P.  C.,  where  knowledge  of  a 
telegram  was  imputed  to  the  insurers,  in 
.spite  of  carelessness  on  the  part  of  their 
clerks,  it  having  been  undoubtedly  received 
by  them  ;  Chapman  v.  Delaware  Mutual 
In.wranccCo.  (1883),  23  Trueman's  R.  (N.  B.) 
121  (marine  insurance),  where  the  assured, 
on  going  to  the  head  office  of  the  company, 
was  introduced  to  H.  as  president  of  the 
company,  who  spoke  to  him  of  R.  as  the 
company's  agent,  and  this  was  held  to  be 
evidence  against  the  company  both  that  H. 
was  the  president  and  that  R.  was  the  agent 
of  the  company. 
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SECT.  1.    THE   FORM  AND  CONTENTS  OF  A   POLICY. 

IT  is  not  necessary  for  the  contract  of  fire  insurance  to  be  expressed  in 
any  particular  form  (a),  though  in  practice  a  printed  document  in  common 
form  (b]  called  a  "  policy,"  with  the  details  adapted  to  the  particular 
contract  written  in  (c),  is  almost  invariably  employed.  There  is,  how- 
ever, no  statutory  provision,  as  there  is  in  the  case  of  marine  insurance  (d), 
requiring  the  contract  to  be  embodied  in  what  is,  strictly  speaking,  a 
policy  (e).  Any  written  document,  which  professes  to  contain  the  terms 
of  a  contract  of  fire  insurance,  is  sufficient  (/ ).  In  fact,  it  would  seem  that 
the  contract  may  be  made  by  parol  (g),  and  that  no  written  document  of 
any  kind  is  necessary  for  its  validity  (h). 

(a)  lie  Norwich  Equitable  Fire  Assurance  c.  39),  contains  no  provision  invalidating  an 
Society  (1887),  57  L.  T.  241,  per  KAY,  J.,  at  unstamped  policy  of  fire  insurance,  but  only 
p.  243  :    "  A  contract  of  insurance  could  be  imposes    penalties    in    case    an    unstamped 
made    without    any    policy,    whatever    the  policy  is  issued ;    see  p.  110,  post. 
meaning  of  '  policy  '  is  ;  and  it  would  become  ( /  )  McElroy  v.  London  Assurance  Corpora- 
valid  from  the  moment  of  payment  of  the  lion  (1897),  24  R.  (Ct.  of  Sess.)  287,  per  Lord 
premium."  MACLAKEN,  at  pp.  290,  291.     Compare  the 

(b)  Though  the  forms  of  policy  used  by  definition  of   "  policy  "   in  the  Stamp  Act, 
different  insurers  may  vary  slightly  in  their  1891  (54  &  55  Viet.  c.  39),  s.  91,  for  which  see 
language,  their  general  effect  is  the  same  ;  note  (z),  p.  109,  post. 

see  the  specimen  forms  in  Appendix  II.  (?)  This    is,    of    course,    subject    to    the 

,  ,.    .    '      ,,         ,      ,                 ,.      ,         ,  .  ,  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4,  by 

(c)  As  to  the  rule  of  construction  by  which  w  h         j^^  for  more  than  a  year 
the  writing  is  to  be  preferred  to  the  print,  see  wouk,  haye  to  fee  evidenced  in  writing  u^less 

'  post'  the    whole    of    the   premium    were    payable 

(d)  Marine  Insurance  Act,  1906  (G  Edw.  7,       within  the  year. 

c.  41),  s.  22.  (/t)  'phis  has   been    expressly   held    so    in 

(e)  The  Stamp  Act,   1891  (54  &  55  Viet.      the   Colonies ;     see   Coulter   v.    Equity   Fire 
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Sub-sect.  1.     The  Form. 

Though  any  written  document  containing  a  contract  of  lire  insurance 
may  be  regarded  to  all  intents  and  purposes  as  a  policy  (/),  the  term 
'  policy  "  is  ordinarily  used  to  denote  the  document  containing  the  formal 
undertaking  by  the  insurers  to  indemnify  the  assured  against  loss  by  fire, 
and  the  terms  and  conditions  regulating  such  undertaking  (k).  In  practice, 
such  a  policy  is  usually  issued  after  the  final  acceptance  of  the  proposal 
by  the  insurers  (/).  The  policy,  when  issued  is  the  property  of  the 
assured  (m),  even  though  it  may  be  retained,  for  convenience,  by  the 
insurers  (n). 

The  policy  is  in  form,  if  under  seal,  a  deed  poll,  executed  by  the  in- 
surers, and,  if  not  under  seal,  a  written  undertaking  of  indemnity,  signed 
by  them  alone,  no  formal  execution  or  written  adoption  of  the  contract 
being  required  on  the  part  of  the  assured.  It  is,  nevertheless,  in  fact  the 
contract  between  the  parties,  and  binds  the  assured  no  less  than  the  in- 
surers (o).  For  if  the  assured  wishes  to  enforce  the  contract  contained  in 
the  policy,  he  must  make  use  of  the  policy  to  fix  the  insurers  with  liability, 
since  they  have  clearly  contracted  to  perform  the  undertaking  expressed 
in  the  policy  and  no  other.  By  thus  making  use  of  it,  he  himself  adopts 
the  contract  contained  in  it,  and  precludes  himself  (p)  from  asserting 

(0  Re  Norwich  Equitable  Fire  Assurance 
Society,  supra,  per  KAY,  J.,  at  p.  246  :  "  In 
my  opinion  any  contract  of  insurance  conies 
within  the  word  '  policy.'  There  is  no 
statutory  or  formal  document  necessary  to 
make  a  contract  of  insurance.  If  a  contract 
of  insurance  is  treated  by  any  binding  means, 
that  is  a  policy  to  all  intents  and  purposes." 
As  to  what  is  a  policy  for  revenue  purposes, 
see  note  (z),  p.  109,  post. 

(k)  See  the  forms  of  policy  in  Appendix 
II. 

(I)  As  to  the  duty  of  the  insurers  to  issue 
a  policy,  see  p.  82,  ante. 

(m)  The  right  to  the  policy  itself  must  be 
distinguished  from  the  right  to  the  proceeds 
of  the  policy  (Rummens  v.  Hare  (1876),  1 
Ex.  D.  169, C.  A.  (life  assurance)),  as  to  which 
see  Chap.  XVII. 

(n)  Xenos  v.  JF/d7wm  (1866),  L.  R.  2  H.  L. 
296  (marine  insurance),  per  Lord  CHELMS- 
FORD,  L.C.,  at  p.  320  ;  Harding  v.  Carter 
(1781),  1  Park,  (8th  ed.)  5  (marine  insurance). 

(o)  Macdonald  v.  Law  Union  Fire  and  Life 
Insurance  Co.  (1874),  L.  R.  9  Q.  B.  328  (life 
assurance),  per  BLACKBURN,  J.,  at  p.  332  : 
"  Although  it  is  under  a  deed  poll,  I  think  the 
proviso  "  (in  the  policy)  "  must  be  taken  as 
part  of  the  contract,  and  that  the  plaintiff 
cannot  sue  upon  the  contract  which  contains 
that  proviso  without  being  bound  by  it,  and 
that  he  must  take  the  contract  with  the 
proviso  and  not  reject  it." 

(  p)  As  to  his  right  to  rectify  the  policy  if 
it  does  not  contain  the  true  contract,  see 
p.  104,  post. 


Insurance  Co.  (1904),  9  Ont.  L.  R.  35,  where  it 
was  held  that  the  facts  showed  a  good  parol 
contract  for  a  year  ;  Montreal  Assurance  Co. 
v.McGittivray(1859),  13  Moore  P.  C.  87,  where 
in  the  Court  below  it  was  held  that  there  was 
nothing  in  the  English  law  to  show  that 
writing  was  required  ;  and  Davies  v.  National 
Fire  and  Marine  Insurance  Co.  of  New 
Zealand,  [1891]  A.  C.  485,  496,  P.  C.,  where 
the  Privy  Council  did  not  dissent  from  the 
opinion  expressed  in  the  Court  below  that 
there  is  no  positive  law  in  New  South  Wales 
requiring  contracts  of  marine  insurance  to 
be  in  writing,  from  which  it  would  seem  that 
even  a  contract  of  marine  insurance  may  at 
common  law  be  made  by  parol.  See  contra, 
Jones  v.  Provincial  Insurance  Co.  (1859),  16 
U.  C.  Q.  B.  477,  where  it  washeld  that  a  corpora- 
tion could  not  bind  itself  by  a  parol  contract 
of  insurance.  In  England  the  actual  point 
has  only  been  raised  in  Salvin  v.  James  (1805), 
6  East,  571,  where  Lord  ELLENBOROUGH, 
at  p.  583,  declined  to  express  an  opinion  as  to 
whether  a  contract  of  h're  insurance  could  be 
made  by  parol ;  but  see  Re  Norwich  Equitable 
Fire  Assurance  Society  ( 1887),  57  L.  T.  241.  It 
has  been  said  that  it  is  perfectly  settled  in  the 
law  of  Scotland  that  a  contract  of  insurance 
can  only  be  made  in  writing,  since  the  interest 
of  the  revenue  makes  it  necessary  that  there 
should  always  be  a  policy  (McElroy  v. 
London  Assurance  Corporation,  supra,  per 
Lord  MACLAREN,  at  p.  190) ;  but  it  is  to  be 
noted  that  in  the  case  of  fire  insurance  the 
legislature  has  thought  fit  to  guard  the 
interest  of  the  revenue  by  the  imposition  of 
penalties  only  ;  see  p.  1 10,  post.  See  May, 
ss.  14  et  seq. 


THE   INCORPORATION   OF    TERMS. 
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either  that  it  does  not  contain  the  contract  which  he  intended  to  make, 
or  that  the  contract  which  he  actually  made  differs  in  its  terms  from  the 
policy  upon  which  he  sues  (6).  He  cannot,  therefore,  recover  in  an 
action  upon  it  unless  he  has  himself  performed  all  the  conditions  precedent 
both  to  the  validity  of  the  contract,  and  to  the  liability  of  the  insurers, 
imposed  upon  an  assured  by  its  terms  (r). 


Sub-sect.  2.     The  Incorporation  of  Terms. 

Although  the  policy  contains  the  contract,  it  is  not  necessary  that  all 
the  terms  of  the  contract  should  actually  form  part  of  the  engagement 
printed  on  the  face  of  the  policy  itself.  It  is  sufficient  if  they  are  referred 
to  in  the  policy,  and  in  practice  most  of  them  are  usually  indorsed  upon  it  (s). 
They  may  even  be  contained  in  the  proposal  or  other  documents  employed 
during  the  preliminary  negotiations  (t),  provided  that  the  contents  of 
the  proposal  or  document  in  question  are  expressly  incorporated  into  the 
policy  (u).  Any  terms  which  are  not  so  incorporated,  do  not  form  part 
of  the  contract,  and  cannot  therefore  be  considered  as  imposing  any 
liability  upon  the  insurers  (x),  or  as  modifying  any  duties  of  the  assured  (?/) 
in  a  manner  inconsistent  with  the  policy  (z). 

The  contract  is  contained  in  the  policy  only  (a)  ;    upon  its  issue  it 


(q)  Baker  v.  Yorkshire  Fire  Insurance  Co., 
[1892]  1  Q.  B.  144,  per  Lord  COLERIDGE,  C.J., 
at  p.  145  :  "  The  plaintiff  sues  upon  the 
policy,  and  so  suing  affirms  it  to  be  his  con- 
tract ;  he  cannot  disaffirm  a  part  of  the  very 
contract  on  which  he  is  suing."  Newcastle 
Fire  Insurance  Co.  v.  Macmorran  and  Co. 
(1815),  3  Dow.  255,  H.  L.,  per  Lord  ELDON,  at 
p.  264 ;  Macdonald  v.  Law  Union  Fire  and 
Life  Insurance  Co.  (1874),  L.  R,  9  Q.  B.  328 
(iif  e  assurance),  per  BLACKBURN,  J.,  at  p.  332. 

(r)  As  to  the  effect  of  a  failure  to  perform 
a  condition  precedent,  see  p.  121,  post. 

(s)  See  Appendix  II. 

(t)  As  to  such  documents,  see  p.  77, 
ante. 

(u)  It  is  the  duty  of  the  insurers  to  frame 
a  policy  which  gives  effect  to  the  statements 
in  their  prospectuses  (Anstey  v.  British 
Natural  Premium  Life  Association  (Ltd.) 
(1908),  24  T.  L.  R.  871,  C.  A.  (life  assurance), 
per  VAUGHAN  WILLIAMS,  L.J.,  at  p.  872)  ; 
otherwise  the  policy  actually  issued  may  be 
rescinded  and  the  premiums  ordered  to  be 
returned  (Foster  v.  Mutual  Reserve  Fund  Life 
Association  (1904),  20  T.  L.  R.  715,  H.  L. 
(life  assurance)). 

(x)  Halhead  v.  Young  (1856),  6  E.  &  B.  312 
(marine  insurance) ;  Horncastle  v.  Equitable 
Life  Assurance  Society  of  United  States  (1906), 
22  T.  L.  R.  735,  C.  A.  (life  assurance) ;  British 
Equitable  Assurance  Co..  Ltd.  v.  Baily,  [1906] 
A.  C.  35  (life  assurance). 

(y)  Fritzley  v.  Oermania  Farmers'  Mutual 
Fire  Insurance  Co.  (1909),  19  Ont.  L.  R.  49, 
where  an  immaterial  misstatement  in  the 
proposal  was  held  not  to  avoid  the  policy, 


although  the  proposal  contained  a  warranty 
that  the  assured's  statements  were  true,  the 
proposal  not  being  incorporated  with  the 
policy. 

(z)  It  is  sometimes  a  condition  of  the 
policy  that  nothing  which  is  done  during 
the  negotiations  shall  be  considered  as  bind- 
ing between  the  parties ;  see  Horncastle  v. 
Equitable  Life  Assurance  Society  of  United 
States,  supra,  per  FLETCHER  MOULTON,  L.J., 
at  p.  737. 

(a)  British  Equitable  Assurance  Co.,  Ltd.  v. 
Baily,  supra,  per  Lord  LINDLEY,  at  p.  41  : 
"  My  Lords,  this  appeal  turns  entirely  on  the 
contracts  entered  into  between  the  insurance 
company  and  its  participating  policy-holders, 
represented  by  Mr.  Baity.  The  contracts  are 
contained  in  the  policies  issued  to  them.  It 
is  contended  that  the  applications  for  these 
policies  were  based  on  the  faith  of  pro- 
spectuses containing  statements  and  holding 
out  inducements  which  preclude  the  company 
from  making  alterations  in  the  mode  of 
applying  their  profits  without  the  consent 
of  the  policy-holders.  My  Lords,  if  these 
gentlemen  were  seeking  to  rescind  or  rectify 
their  contracts  on  the  ground  of  fraud  or 
mistake,  or  were  suing  for  damages  occasioned 
by  fraudulent  misrepresentation,  it  would  be 
.legitimate  to  refer  to  the  statements  in  the 
prospectuses  on  the  faith  of  which  they 
became  policy-holders.  But  the  complain- 
ing policy-holders  are  not  doing  anything  of 
the  sort,  and  the  prospectuses,  not  being 
referred  to  in  the  policies,  cannot,  in  my 
opinion,  be  legitimate!}'  referred  to  in  order 
to  construe  the  contracts  into  which  the 
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operates,  even  where  it  is  not  under  seal,  as  a  merger  of  any  pro-existing 
arrangement  between  the  parties  (b}.  Nothing,  therefore,  that  is  said 
or  done  by  the  insurers  during  the  course  of  the  negotiations  can  be  made 
use  of,  except  by  express  incorporation  (c),  to  contradict  or  vary  the 
policy  (J),  or  to  read  into  it  a  term  which  does  not  appear  in  it  (e). 

Where,  however,  it  is  sought  not  to  vary  or  extend  the  policy,  but  to 
explain  the  meaning,  or  to  control  the  operation  of  the  terms  which  it  in 
fact  contains,  reference  may  be  made  to  the  prospectuses  or  other  docu- 
ments issued  by  the  insurers,  in  which  they  profess  to  state  to  the  world 
the  purport  and  effect  of  the  policies  issued  by  them  (/),  as  well  as  to  the 
verbal  representations  made  by  them  or  their  servants  (g).  This  is  not 
in  any  way  inconsistent  with  the  general  principle,  since  the  assured  does 
not  seek  to  set  up  a  contract  differing  from  that  contained  in  the  policy  ; 
he  relies  upon  the  interpretation  placed  upon  the  existing  contract  by  the 
insurers  themselves,  and  the  insurers  are  estopped  by  their  statements 
from  alleging  that  such  terms  bear  any  other  interpretation  (/().  The 
onus  of  proving  that  he  knew  and  acted  upon  such  interpretation,  rests 
upon  the  assured  (i),  though,  especially  in  a  case  where  prospectuses  are 
issued  broadcast,  the  onus  is  not  difficult  to  discharge. 


Sub-sect.  3.     Tlie  Classification  of  Policies. 

The  different  kinds  of  policies  may  be  classified  in  various  ways.     The 

most  convenient  classification  (A*)  is  as  follows,  namely  : — 

(1)  According  to  the  nature  of  the  risk.     Since  the  nature  of  the  risk 

policy-holders  have  been  induced  to  enter.  ments,  could  no  more  convert  the  document 

These    contracts    are    to    be    found    in    the  which  did  constitute  the  contract  from  being 

policies  themselves."  a  policy  in  goods  into  a  policy  on  the  ship, 

(b)  Daries  v.   National  Fire   and  Marine  than  would  a  statement  of  the  wishes  and 
Insurance  Co.  of  New  Zealand,  [1891]  A.  C.  intention  of  the  assured.''     Weston  v.  Ernes 
485,  496,  P.  C. ;  May,  s.  29  B.  (1808),  1  Taunt.  115  (marine  insurance). 

(c)  As  to  the  necessity  of  an  express  con-  (e)  British  Equitable  Assurance  Co.,  Ltd. 
dition  being  incorporated,  see  p.   118,  post.  v.  Baily,   [1906]   A.  C.  35  (life  assurance); 
The  insurers  may,  however,  admit  that  the  May,  s.  29  B. 

policy  is  to  be  construed  with  reference  to  a  ( / )  Salvin    v.    James,    supra  ;     Wood    v. 

document  not  expressly  incorporated,  as  in  Dwarris  (1856),  11  Ex.  493  (life  assurance); 

Salvin  v.  James  (1805),  6  East.  571,  where  Anstey   v.    British    Natural   Premium    Life 

the  insurers  had  stated  in  a  prospectus  their  Association,  Ltd.  (1908).  24  T.  L.  R.  871,  C.  A. 

view  as  to  the  effect  of  a  loss  during  the  days  (life  assurance) ;  see  also  Whedton  v.  Hardisty 

of  grace.  (1858),  8  E.  &  B.  232  (life  assurance),  per 

(d)  Halhead  v.   Young  (1856),  6  E.  &  B.  Lord  CAMPBELL,  C.J.,  at  p.  276  ;  contra,  ibid., 
312    (marine    insurance),    per    Lord    CAMP-  per  ERLE,  WIGHTMAN,  and  CROMPTON,  JJ., 
BELL,  C.J.,   at   p.   325  :    "  We  are    ...    of  at  p.  264,  no  opinion  being  expressed  on  this 
opinion  that  the  construction  of  the  policy  point  in  the  Exchequer  Chamber. 

.   .  .  cannot  be  varied  by  the  correspondence  (g)  See  p.  88,  ante. 

set    out    in    the    declaration    between    the  (h)   Wood  v.  Dwarris,  supra,  per  ALDERSON, 

plaintiffs  and  their  agents  who  effected  the  B.,   at  p.   503  ;    Anstey  v.    British  Natural 

insurance.     The  policy  does  not  refer  to  this  Premium  Life  Association,  Ltil.,  xupra. 

correspondence,  and  the  declaration,  having  (/)   Wood  v.    Dicarris,  supra,  per  MARTIX, 

alleged  that  the  underwriters  had  notice  of  B.,  at  p.  504. 

the    correspondence,    and    that    the    nature  (k)  As  to  the  classification  for  purposes  of 

of  the  intended  risk  was  explained  to  them,  contribution  into  "specific"  policies,  "average" 

does    not    allege    that    the    correspondence  policies,  whether  concurrent  or  non-concur- 

formed  any  part  of  the  contract.    .   .    .   This  rent,  and  "  floaters."  see  Chap.  XXV.     As  to 

communication,  although  of   written  docu-  Lloyd's  policies,  see  Chap.  XXVII, 
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varies  according  to  the  nature  of  the  subject-matter,  and  the  trade  or 
business  carried  on  by  the  assured,  it  is  inconvenient  to  make  use  of  a 
uniform  type  of  policy  for  every  insurance.  For  the  protection  of  in- 
surers against  undue  hazard  (/),  it  is  desirable  that  the  terms  of  policies 
should  be  of  greater  or  less  stringency  according  to  circumstances  (m). 
It  is  therefore  the  practice  of  insurers  to  make  use  of  different  standardised 
types  of  policies,  appropriately  modified  to  meet  the  different  classes  of 
risk.  The  principal  types  of  policy  in  common  use  (n)  are  the  following, 
namely  :— 

(1)  Policies  on  private  dwelling  houses. 

(ii)  Policies  on  the  contents  of  private  dwelling-houses,  including 
furniture  and  personal  effects.  Such  policies  do  not,  as  a  rule, 
cover  the  contents  when  removed  to  a  depository,  a  separate 
policy  being  in  such  a  case  required  (o). 

(hi)  Policies  on  private  dwelling-houses  and  their  contents.  In  this 
type  of  policy  an  insurance  against  fire  is  sometimes  combined 
with  insurances  against  loss  by  burglary  or  against  accident, 
or  against  the  liability  imposed  by  the  Workmen's  Compen- 
sation Act,  1906  (p),  in  respect  of  domestic  servants  (q). 

(iv)  Policies  on  shops,  trade  fixtures  and  stock-in-trade. 

(v)  Policies  on  agricultural  produce,  implements  and  live  stock. 

(vi)  Policies  on  merchandise,  including  policies  effected  by  merchants 
to  cover  both  their  own  goods  and  goods  held  in  trust  or  on 
commission,  whether  such  goods  are  stored  on  their  premises 
or  elsewhere,  and  policies  effected  by  warehousemen  or  whar- 
fingers. This  type  of  policy  does  not,  as  a  rule,  include  an 
insurance  on  the  building  containing  the  goods,  such  building 
in  practice  being  separately  insured. 

(2)  According  to  the  subject-matter  of  insurance.     The  policy  may  be 
intended  to  cover  a  particular  object  or  it  may  be  framed  in  general  terms 
without  reference  to  any  particular  object.     The  distinction  between  the 
two  classes  of  policy  is  as  follows,  namely  : — 

(i)  Where  the  subject-matter  of  insurance  is  a  particular  object,  the 
insurers  are  not  liable  for  the  loss  of  any  other  object  than  that 
\vhich  is  named  in  the  policy  (r). 

(ii)  Where  the  subject-matter  of  insurance  is  not  a  particular  object, 
but  a  class  of  objects  (s),  the  insurance  attaches  to  such  objects 
as  may  from  time  to  time  form  members  of  the  class  (/).  Some- 
times it  may  be  necessary,  by  the  terms  of  the  policy,  for  the 


(/)  As  to  the  classification  of  risks  accord- 
ing to  the  premiums  to  be  charged,  see 
Chap.  XV. 

(m)  As  to  the  requirements  of  the  Fire 
Offices'  Committee,  see  p.  116,  post. 

(n)  See  Appendix  II. 

(o)  As  to  insurances  by  the  owner  of  the 
depository  or  other  bailee,  see  p.  85,  ante. 

(  p)  6  Edw.  7,  c.  58. 

(q)  As  to  combined  policies,  see  also  p.  72, 
ante. 

(r)  See  p.  15,  ante. 


(s)  Such  policies  are  frequently  taken  out 
by  wharfingers,  carriers,  and  other  bailees 
for  the  purpose  of  covering  their  own  in- 
terest as  well  as  that  of  the  owners  of  the 
goods  in  their  charge  (Waters  v.  Monarch  Fire, 
etc..  Assurance  Co.  (1856),  5  E.  &  B.  870; 
London  and  North  Western  Railway  Co.  v. 
Glyn  (1859),  1  E.  &  E.  652;  Martineau  v. 
Kitching  (1872),  L.  R.  7  Q.  B.  436).  Such 
policies  are  generally  subject  to  average, 
see  Chap.  XXV. 

(t)  See  p.  15,  ante. 
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assured  to  make  declarations  defining  the  particular  objects  (u) 
which  are  intended  to  be  covered,  in  which  case  the  policy 
will  be  exhausted  when  declarations  of  objects  to  the  value 
covered  by  the  policy  have  been  made  (x).  More  usually,  a 
declaration  is  not  required,  and  then  it  is  sufficient  to  show 
that  the  objects  destroyed  belong  to  the  class  described,  and 
are,  in  fact,  the  objects  intended  as  the  subject-matter  of  in- 
surance (//).  In  such  a  case,  the  policy  is  not  exhausted  by  the 
fact  that  before  the  date  of  the  loss  other  objects  equalling  in 
value  the  amount  of  the  insurance  have  been  exposed  to  peril, 
and  that,  if  such  objects  had  been  destroyed,  the  assured  wrould 
have  been  entitled  to  recover  their  value  under  the  same 
policy  (z).  For  the  policy  is  by  its  terms  to  continue  for  a  fixed 
period  (a),  and,  if  it  was  thus  exhausted,  its  object  would  be 
defeated.  It  therefore  remains  operative  during  the  whole  of 
the  specified  period  (b),  and  covers  all  the  objects  at  risk  at  any 
one  time  up  to  the  amount  of  the  insurance,  regardless  of  the 
total  value  of  the  objects  which  may  during  its  continuance 
have  been  at  risk  (c). 

(3)  According  to  the  amount  recoverable.     In  this  connection  policies 
are  subdivided  as  follows  : — 

(i)  "  Unvalued  '  policies,  sometimes  called  "  open  '  policies  (d). 
Under  this  type  of  policy,  the  value  of  the  subject-matter  of 
insurance  is  not  fixed  by  the  agreement  of  the  parties,  and 
specified  as  such  in  the  body  of  the  policy,  but  is  left  to  be 
ascertained  after  the  loss  (e).  The  assured  is  entitled  to  recover 
the  value  of  the  subject-matter,  as  proved  by  him,  subject  to 
the  limitation  imposed  by  the  amount  specified  in  the  policy  (/ ). 
Policies  of  fire  insurance  are  in  general  practice  unvalued  (g). 

(u)  Where  a  declaration  is  required,  those  (2)  Crouiey  v.  Cohen  (1832),  3  B.  &  Ad.  478 

objects   only   which   are   comprised   in   the  (insurance  on  canal  boats), 

declaration  are  covered  (Langhorn  v.  Cologan  (a)  As  to  the  duration   of  a   policy,   see 

(1812),  4  Taunt.  329  (marine  insurance).     As  Chap.  XIV. 

to  the  effect  of  not  making  a  declaration,  see  (b)  As  to  the  effect  of  a  loss  happening 

Harmon   v.   Kingston   (1811),   3   Camp.    150  during  the  period,  see  Chap.  XIX. 

(marine     insurance).     Such     a     declaration  (c)  Crou-ley  v.  Cohen,  supra. 

appears  only  to  be  found  in  connection  with  (d)  Compare  Marine  Insurance  Act,   1906 

fire  insurance  when  the  policy  is  in  respect  (6  Edw.  7,  c.  41). 

of  fire  as  a  marine  risk  ;  see  Imperial  Marine  (e)  As   to   the    mode   of   ascertaining   the 

Insurance  Co.  v.  Fire  Insurance  Corporation,  value,  see  Chap.  XXII. 

Ltd.  (1879),  4  C.  P.  D.  166  ;  Maritime  Marine  ( f  )  The  sum  specified  in  the  policy  repre- 

Insurance  Co.  v.  Fire  Reinsurance  Co.  (1879),  sents  merely  the  sum  in  which  the  assured 

40  L.  T.  166.  desires  to  be  insured  on  the  subject-matter, 

and  in  respect  of  which  he  pays  the  premium  ; 
(x)  Imperial  Marine  Insurance  Co.  v   Fire       S(?e        47?  ttn<£        As  to  th;  effect  of  oyer_ 

Insurance  Corporation,  Ltd     supra;    Man-  valuation  on  the  vaiidity  of  the  policy,  see 

time    Marine    Insurance    Co.    v.    Fire    Re-  (jhap    XVIII 

insurance   Co.,   supra;    Davies   v.   National  "  („)' The  reason  for  this  appears  to  be  that 

Fire    and    Marine    Insurance    Co     of   New  there  ig  Httle   advantage  to   be  gained   by 

Zealand,  [1891]  A.  C.  485  P    C    (marine  in-  making  the  policy  a  vamed  policy,  inasmuch 

surance).     A  mistake  m  the  declaration  may  as>  except  in  the  case  of  a  total  loss,  the 

be  rectified  even  after  loss  (ibid. ;  Itobmson  v.  ed  yalue  would  not  be  recoverable,  and, 

Touray   (1811),   3   Camp.    158   (marine   m-  in  the  case  of  a  fire,  a  loss  is  rarely  total.     As 

snrance)).  ic<jards  a  partial  loss,  the  valuation  in  the 

(y)  See  p.  15,  ante.  policy  would  be  immaterial ;  see  Chap.  XXI. 
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(ii)  Valued  policies.  The  value  of  the  subject-matter  of  insurance 
is  fixed  by  agreement  between  the  parties  at  the  time  of  effecting 
the  insurance  (/i).  The  agreed  value  is  specified  in  the  policy, 
and  is  the  amount  recoverable  in  case  of  total  loss  (i).  For  the 
purposes  of  the  contract  the  valuation  cannot  be  reopened 
between  the  parties  (k).  The  assured  is,  therefore,  dispensed 
from  the  obligation  of  proving  the  value  of  his  interest  (I), 
though  not  from  the  necessity  of  proving  that  he  has  an 
interest  (TO),  since  the  insurers  are  bound  by  the  agreed  value  (n) 
except  on  proof  of  fraud  (o)  or  mistake  (p). 

In  case  of  an  insurance  upon  goods,  it  does  not  appear  that 
there  is  any  objection  to  a  valued  policy  (g).  The  existence  of  the 
valuation  does  not  render  the  policy  void  as  being  a  contract 
by  way  of  gaming  or  wagering,  since  the  assured  must  still 
possess  an  insurable  interest  (r).  The  only  effect  of  the  valua- 
tion is  to  fix  by  agreement  between  the  parties  the  value  of  that 
interest  for  the  purpose  of  the  assured's  indemnity,  instead  of 
leaving  it  to  be  proved  after  loss  (s).  So  long  as  the  valuation 
is  bona  fide,  a  valued  policy  of  fire  insurance  on  goods,  therefore, 
would  seem  to  be  lawful  in  the  same  way  as  a  valued  policy 
in  marine  insurance,  the  legality  of  which  is  clear  (t). 

In  the  case  of  an  insurance  upon  houses,  buildings,  or 
similar  structures,  however,  the  legality  of  a  valued  policy  may 
be  open  to  question.  By  the  Life  Assurance  Act,  1774  («),  the 
application  of  which  to  fire  insurance  is  open  to  question  (x), 
it  is  provided  that  no  greater  sum  is  to  be  recovered  or  received 
from  the  insurers  than  the  amount  or  value  of  the  interest  of 
the  assured  in  the  event  insured  against  (i/).  The  language  of 
the  statute  may  possibly  be  interpreted  as  requiring  the  assured 
to  prove  not  only  the  existence  of  an  insurable  interest  (z),  but 

(h)  Such  a  policy  is  not  a  wager  (Lewis  v.  Insurance  Co.,  [1896]   1   Q.   B.   105    marine 

-S«cA-er(1761),2Burr.  1167(marine insurance);  insurance).     An    exorbitant    valuation   may 

as  to  valued  policies,  see  also  p.  51,  ante.  be  evidence  of  fraud  (Barker  v.  Janson  (1868), 

(»)  Irving  v.  Manning  (1818),  6  C.  B.  391,  L.  R.  3  C.  P.  303  (marine  insurance) ;   Lewis 

H.    L.    (marine    insurance) ;     Burnand    v.  v.  Rucker,  supra,  per  Lord  MANSFIELD,  C.  J., 

Rodocanachi(1882),  7  A.  C.  333,  H.  L.(marine  at  p.  1171). 

insurance),    per    Lord    SELBORNE,    L.C.,    at  (p)  gee  p.  52,  ante. 

p.  335.     The  mere  fact  that  the  amount  of  ^  Such    poiicies    are;    however,    rarely 

insurance  is  specified  in  the  policy  does  not  founcj.     Compare    Goulstone    v.    Royal    In- 

make  it  a  "  valued  "  policy.  surance  Co.  (1858),  1  F.  &  F.  276.  per  POLLOCK, 

(k)  Burnand  v.  Rodocanachi,  supra,  doubt-  Q  -g    at  p  278 

ing  North  of  England  Insurance  Association  v.  /  \  o           OH        / 
Armstrong  (1870),  L.  R.  5  Q.  B.  244  (marine 

insurance).     Compare    Bousfield    v.    Barnes  («)  Lewis     v.    Rucker,    supra,     per    Lord 

(1815),  4  Camp.  228  (marine  insurance).  MANSFIELD,    C.J.,   at    p.     1/1.      See   note 

(I)  Williams  v.  North  China  Insurance  Co.  &)>    P-    98>    P°st>    where    the     passage     is 

(1876),     1    C.    P.    D.   757,     C.    A.  (marine  quoted, 

insurance).  (0  Marine  Insurance  Act,  1906  (6  Edw.  7, 

(m)  Ibid.  ;     Feise    v.    Aguilar    (1811),    3  c.  41),  s.  27. 

Taunt.    506   (marine   insurance) ;     Leicis   v.  (u)  14  Geo.  3,  c.  48. 

Rucker,  supra.  (z)  See  Chap.  XXI. 

(n)  Bruce  v.  Jones  (1863),  32  L.  J.  (EX.)  (y)  Life  Assurance  Act,  1774  (14  Geo.  3, 

132  (marine  insurance).  c.  48),  s.  3. 

(o)   Woodside    and    Co.    v.    Olobe    Marine  (?)  See  p.  25,  ante. 

W.I.  H 
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also  its  value ;  and,  if  this  interpretation  is  correct,  it  would 
seem  that  any  agreement  between  the  parties  by  which  he  is 
dispensed  from  proving  the  value  of  his  interest  is  invalid. 
But  the  mischief  against  which  the  statute  is  directed  is  that 
of  insurance  without  interest  (a)  ;  the  legality  of  the  insurance 
depends  upon  the  existence  of  an  interest,  not  upon  its  value, 
since  it  is  clear  that  any  interest,  however  small,  is  sufficient. 
The  value  of  the  interest  affects  only  the  amount  recoverable, 
and  it  would  be  competent  for  the  insurers,  on  the  trial  of  the 
action  upon  the  policy  to  admit  it,  in  which  case  it  would  be 
unnecessary  for  the  assured  to  prove  it  (b).  A  valuation 
inserted  in  a  policy  is  nothing  more  than  an  admission 
by  both  parties  of  the  value  of  the  interest  which  the 
assured  in  fact  possesses  (c).  The  assured  is  not  thereby 
dispensed  from  the  necessity  of  proving  that  he  has  an 
interest,  but  only  from  the  necessity  of  proving  its  amount  (d). 
A  valued  policy  of  fire  insurance  would,  therefore,  seem  to  be 
no  more  an  evasion  of  this  statute,  assuming  that  it  applies  to 
fire  insurance  (e),  than  a  valued  policy  of  marine  insurance  is 
an  evasion  of  the  corresponding  statute  directed,  in  somewhat 
more  stringent  terms,  against  the  making  of  policies  of  marine 
insurance  in  the  subject-matter  of  which  the  assured  has  no 
interest  (/).  It  may  consequently  be  concluded  that  a  valued 
fire  policy  upon  houses,  buildings,  and  similar  structures  is 
lawful,  provided  that  the  valuation  is  a  bona  fide  estimate  of 
the  value  of  the  interest  of  the  assured  (g),  and  is  not  on  the  face 
of  it  a  mere  fancy  figure  bearing  no  relation  to  its  real  value  (h). 
For  in  such  a  case  there  is  clearly  an  attempt  to  evade  the 
statute ;  and  moreover  the  policy  is  void  as  being  a  contract  by 
way  of  gaming  or  wagering  (i). 

(hi)  Specific  and  average  policies.  Where  a  policy  is  made  subject 
to  average,  the  assured  is  not  necessarily  entitled  to  recover 
the  full  amount  of  his  loss  within  the  limit  of  the  policy,  whereas 

(a)  See  p.  25,  ante.  in    every    argument    and    for    every    other 

(b)  Lewis  v.  Rucker  (1761),  2  Burr.   1167  purpose  it  must  be  taken  that  the  value  was 
(marine  insurance).  fixed  in  such  a  manner  as  that  the  insured 

(c)  Ibid.  meant  only  to   have   an   indemnity.     If   it 

(d)  Murphy  v.   Bell  (1828),   4   Bing.   567  be  undervalued,  the  merchant  stands  insurer 
(marine  insurance).  of  the  surplus.     If  it  be  much  overvalued,  it 

(e)  See  Chap.  XXI.  must  be  done  with  a  bad  view  ;    either  to 
(/)  Marine  Insurance  Act,  1745  (19  Geo.  2,       gain  contrary  to  the  nineteenth  of  the  late 

c.  37),  88.  1-3,  repealed  and  in  substance  re-  King,  or  with  some  view  to  fraudulent  loss ; 

enacted    by    Marine    Insurance    Act,    1906  therefore  the  insured  can  never  be  allowed 

(6  Edw.  7,  c.  41),  s.  4.  to  plead  that  he  was  greatly  overvalued  or 

(g)  Lewis  v.  Rucker,  supra.  that  his  interest  was  a  trifle  only.   .   .   .   But 

(h)  Ibid.,    per     Lord     MANSFIELD,     C.J.,  if  it  should  come  out  in  proof  that  a  man 

at  p.    1171:    "A   valued    policy  is  not   to  had  insured    £2000,    and    had     interest  on 

bej-  considered   as   a    wager    policy   or    like  board  to  the  value  of  a    cable  only,  there 

'  interest   or   no   interest.'      If    it    was,    it  never  has  been,  and    I    believe  there  never 

would  be  void    by   the  Act  of   19  Geo.   2,  will  be,  a  determination  that    by   such   an 

c.  37.     The  only  effect  of  the  valuation  is  evasion  the   Act    of     Parliament    may     be 

fixing  the  amount  of  the  prime  cost,  just  as  defeated.'' 
if  the  parties  admitted  it  at  the  trial ;    but          (0  Ibid.  ;  and  see  pp.  8,  26,  ante. 
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if  the  policy  is  not  subject  to  average,  that  is  to  say,  if  it  is  what 
is  called  a  specific  policy,  the  assured  is  entitled  to  a  full 
indemnity  (k). 

Sub-sect.  4.     The   Contents  of  the  Policy. 

A  policy  of  fire  insurance  is  in  practice  drawn  up  in  common  form. 
Different  insurers  may  vary  somewhat  in  the  language  and  phrasing 
employed  (/)  ;  but  the  framework  and  general  effect  of  all  policies  are 
much  the  same.  The  contents  of  a  policy  are  usually  as  follows  : — 

(1)  The  heading,  including  the  name  of  the  insurers  (m),  the  number 
of  the  policy,  the  sum  insured,  and  the  amount  of  the  premium  (n). 

(2)  The  name  of  the  assured.     Where  houses,  buildings,  or  similar 
property  are  insured,  the  policy  may,  perhaps,  be  invalid  unless  the  name 
of  the  person  interested  (o)  in  such  property,  or  for  whose  use,  account, 
or  benefit  the  policy  is  made,  is  inserted  (p).     In  the  case  of  a  policy  upon 
goods,  the  question  of  the  name  to  be  inserted  is  of  less  importance,  since 
the  person  interested  can  as  a  rule  claim  the  benefit  of  the  policy,  whether 
his  name  appears  on  the  face  of  the  policy  or  not,   provided  that    the 
policy  was  in  fact  intended  to  cover  his  interest  (q). 

(3)  The  description  of  the  subject-matter.     The  subject-matter  must 
be  adequately  described  for  the  purpose  not  only  of  identification  (r), 
but  also  of  defining  the  risk  (s).     The  interest,  however,  of  the  assured 
in  the  subject-matter  need  not,  as  a  rule,  be  described,  unless  expressly 
required  (t). 

(4)  The  amount  of  the  insurance  (u).     Since  the  insertion  of  an  amount 
in  the  policy  does  not  make  it  a  valued  policy  (x),  the  parties  must,  if 
they  intend  it  to  be  a  valued  policy,  make  their  intention  clear.     Where 
several    subject-matters    are    included    in    the    same    policy   a  separate 
sum   is  usually  required  by  the  terms  of  the  policy  to   be  specified  for 
each  (y). 

(5)  The  contract  of  the  insurers  (z)  in  consideration  of  the  premium  (a), 

(k)  As  to  specific  and  average  policies,  see  (p)    Life  Assurance  Act,  1774  (14  Geo.  3, 

Chap.  XXV.  c.    48),     s.     2;     Hodson    v.    Observer    Life 

(1)  For  examples,  see  the  different  forma  Assurance    Society    (1857),    8  E.    &    B.    40 

of  policies  in  Appendix  II.  (life  assurance).     As  to  the   application  of 

(m)  Where  the  heading  in  the  case  of  an  this  Act  to  fire  policies,  see  Chap.  XXI. 

insurance  company  includes  a  statement  as  to  (^)  gee  Chap.  XXI. 

the  capital  of  the  company,  it  is  necessary  to  (r)  See  p.  14,  ante. 

specify  the  actual  amount  of  capital  paid  up  (g)  gee  p.  157,  post. 

(Assurance  Companies  Act,  1909  (9  Edw.  7,  (t)  See  p.  19,  ante. 

c.  49),  s.  12).  (U)  See  p.  47,  ante. 

(n)  For  the  purpose  of  ascertaining  the  (x)  gee  note  (|-}         97   awfe> 

period  for  which  a  policy  is  in  force,  the  „                                            ,. 

operative  words  must  be  looked  at  and  not  .    <»)  As  to  the  effect  upon   the    stamp  of 

the  heading  (Isaacs  v.  Royal  Insurance  Co.  ^luding  several  subject-matters  in  the  same 

(1870),  L.  R.  5  Ex.  296,  per  CLEASBY,  B.,  at  P0*1^'  see  P-  109'  PosL 

p.  301).  (z)  As  to  the  policy  binding  the  assured, 

(o)  As  to  who  is  a  person  interested,  see  see  P-  92,  ante. 

Wainewright  v.  Bland  (1836),  1  M.  &  Rob.  (a)  The  policy  usually  contains  a  recital 

487    (life    assurance) ;    Collett   v.    Morrison  that  the  premium  has  been  paid.     As.  to  the 

(1851),  9  Hare,  162  (life  assurance).  effect  of  this  recital,  see  Chap.  XV. 
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to  make  good  any  loss  or  damage  (b)  occasioned  by  fire  to  the  subject- 
matter  (c). 

(6)  The  incorporation  into  the  contract  of  the  conditions  upon  the 
fulfilment  of  which  the  validity  of  the  contract  or  the  liability  of  the  in- 
surers may  depend  (d).     Such  conditions  are  usually  printed  on  the  back 
of  the  policy  (e),  but  may  be  contained  in  other  documents,  if  incorporated 
by  express  reference  (/). 

(7)  The   peril   insured    against  (g).     In    practice,    insurers   invariably 
insert  in  the  policy  exceptions  negativing  their  liability  in  certain  specified 
events.     The  general  words  of  the  policy  must,  therefore,  be  considered 
in  connection  with  the  exceptions  (h). 

(8)  The  duration  of  the  policy,  including  provisions  for  renewals  and 
days  of  grace  (•/). 

(9)  The  extent  of  the  insurers'  liability  (k). 

(10)  The  signature  of  the  insurers.     Where  a  policy  issued  under  the 
seal  of  an  insurance  company  purports  to  be  duly  executed  by  the  proper 
officers  of  the  company  the  assured  need  not  enquire  whether  all  the  for- 
malities prescribed   b_y  the  company's  regulations  have   been  properly 
observed  (I),  or  whether  the  officers  purporting  to  act  on  the  company's 
behalf  were  in  fact  duly  appointed  (m).     Where  the  policy  is  under  hand 
it  may  be  signed  by  an  agent  on  behalf  of  the  insurers,  provided  that  his 
authority  extends  thus  far  («). 

SECT.  2.   THE  CONSTRUCTION  OF  THE  POLICY. 

Although  a  decision  upon  one  form  of  words  is  no  authority  upon  the 
construction  of  another  (o),  there  are  certain  principles  of  construction 
which  may  be  considered  to  be  of  general  application  (p}.  In  construing 

(b)  As  to  what  loss  or  damage  is  covered  (11)  For  the   powers   of   an   agent  of  the 
by  the  policy,  see  Chap.  XIX.  insurers,  see  p.  88,  ante. 

(c)  As  to  the  meaning  of  fire  in  a  policy,  (o)  Re    Coleinan's    Depositories,  Ltd.,    find 
see  p.  62,  ante.  Life  and  Health  Assurance  Association,  [1907] 

(d)  See  p.  Ill,  ante.  2  K.  B.  798,  C.  A.  (accident  insurance),  per 

(e)  Sometimes     express     warranties     are  BUCKLEY,  L.J.,  at  p.   812 ;    Glen   v.   Lewis 
placed  on  the  face  of  the  policy,  e.g.  "  War-  (1853),  8  Ex.  607,  per  PARKE,  B.,  at  p.  619. 
ranted  no  pipe  stove  except  as  stated."     See  (p)  Compare  Pandorf  v.  Hamilton  (1886), 
Appendix  II.  17    Q.   B.  D.    670  (charterparty),  per   Lord 

(/)  As  to  the  relation  between  the  con-  ESHER,  M.R.,  at  p.  674.  The  construction 

ditions  of  the  policy  and  those  contained  in  of  the  contract  is  for  the  Court  and  not  the 

other  documents,  see  p.  118,  post.  jury  (Simond  v.  Bof/dell  (1779),  1  Doug.  268 

(g)  See  p.  61,  ante.  (marine  insurance),  per  BTTLLER,  J.,  at  p.  277. 

(h)  See  p.  126,  post.  If  a  stipulation  is  clearly  intended  to  be  a 

(»')  See  Chap.  XIV.  condition,  it  is  immaterial  \vhcrc  it  is  placed 

(k)  As  to  the  amount  of  liability,  see  in  the  policy  (Hotfiamv.  East  India  Co.  (1787), 

Chap.  XXI.  ;  as  to  the  modes  in  which  the  1  T.  R.  638  (contract),  per  ASHHURST,  J.,  at 

insurers  may  discharge  their  liability,  see  p.  645).  The  principles  of  construction  are 

Chap.  XXIII.  the  same  as  in  the  case  of  other  contracts 

(I)  Prince  of  Wales  Assurance  Co.  v.  (Robertson  v.  French  (1803),  4  East,  130 

Harding  (1858),  E.  B.  &  E.  183  (life  assur-  (marine  insurance),  per  Lord  ELLENBOROUGH, 

ance),  followed  in  Agar  v.  Athenaeum  Life  at  p.  135;  Carr  v.  Montejiorc  (1864),  5 

Assurance  Society  (1858),  3  C.  B.  (N.  s.)  725  B.  &  S.  408,  Ex.  Ch.  (marine  insurance); 

(debenture).  Smith  v.  Accident  Insurance  Co.  (1870). 

(in)  Mnhonyv.  East  H  oh/ford  Mining  Co.  L.  R.  5  Ex.  302  (accident  insurance),  per 

(1875)  L.  K.  7  11.  L.  StJ'J  (company).  MARTIN,  B.,  at  p.  307;  West  India,  etc. 
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the    language    of    a  policy  (q),    the   following    rules    must    be    applied, 
namely  : — 

(1)  The  cardinal  rule  of  construction  is  that  the  intention  of  the  parties 
must  prevail  (r).     Such  intention  is  to  be  looked  for  on  the  face  of  the 
policy  (s),  in  the  words  which  the  parties  have  themselves  chosen  to 
express  their  meaning  (t).     The  court  must  not  speculate  as  to  their  in- 
tention, apart  from  their  words  (u),  but  may,  if  necessary,  interpret  the 
words  by  reference  to  the  surrounding  circumstances  (x). 

(2)  Since  the  printed  part  of  a  policy  is  always  in  common  form,  and 
the  details  applicable  to  the  particular  insurance  are  afterwards  written 
in,  a  question  may  arise  as  to  the  construction  which  is  to  be  placed  upon 
the  policy,  where  the  writing  and  the  print  contradict  each  other  (y). 
The  writing  and  the  print  must  be  construed  together  so  far  as  possible  (z)  ; 
but  the  writing  may  be  taken  to  show  more  clearly  the  real  intention  of 
the  parties  (a),  since  it  contains  the  language  which  they  have  chosen  as 
adapted  to  meet  the  special  circumstances  of  the  case  (&).     Greater  effect 
must,  therefore,  be  given  to  the  writing  than  to  the  print  (c)  ;  and  in  fact 
the  writing  may  show  that  the  print  is  inapplicable  (d),  in  which  case  the 
print  may  be  disregarded  (e). 

(3)  The  policy  is  to  be  construed  in  accordance  with  the  ordinary 
rules  of  grammar  (/),  so  far  as  they  are  capable  of  being  applied  (g). 
Where,  however,  the  intention  is  clear,  the  grammatical  construction 


Telegraph  Co.  v.  Home  and  Colonial  Insurance 
Co.  (1880),  6  Q.  B.  D.  51,  C.  A.  (marine  in- 
surance), per  BKETT,  L.J.,  at  p.  58 ;  see 
contra,  Stewart  v.  Merchants  Marine  Insur- 
ance Co.  (1885),  16  Q.  B.  D.  (519,  C.  A.  (marine 
insurance),  per  Lord  ESHER,  M.R.,  at  pp. 
626,  627,  disapproving  Blackett  v.  Royal 
Exchange  Assurance  Co.  (1832),  2  C.  &  J.  244 
(marine  insurance)). 

(q)  Compare  the  rules  regulating  the 
adequacy  of  the  description  of  the  subject- 
matter  of  insurance  at  p.  16,  ante. 

(r)  Drinkwater  v.  London  Assurance  Co. 
(1767),  2  Wils.  (George)  363,  per  WILMOT, 
C.J.,  at  p.  364  ;  Braunstein  v.  Accidental 
Death  Insurance  Co.  (1861),  1  B.  &  S.  782 
(accident  insurance),  per  BLACKBURN,  J.,  at 
p.  799;  Stavers  v.  Curling  (1836),  3  Bing. 
N.  C.  355  (contract),  per  TINDAL,  C.J.,  at 
p.  368. 

(s)  Want  v.  Blunt  (1810),  12  East,  183  (life 
assurance)  ;  Phillips,  s.  120. 

(t)  Weir  v.  Northern  Counties  of  England 
Insurance  Co.  (1879),  L.  R.  Ir.  689. 

(u)  Re  George  and  Goldsmiths  and  General 
Burglary  Insurance  Association,  Ltd.,  [1899] 
1  Q.  B.  595,  C.  A.  (burglary  insurance),  per 
COLLINS,  L.J.,  at  p.  611. 

(x)  Carr  v.  Monte  ftore  (1864),  5  B.  &  S. 
408,  Ex.  Ch.  (marine  insurance). 

(y)  The  question,  perhaps,  arises  more 
often  in  marine  insurance  than  in  tire  insur- 
ance, since  the  forms  of  tire  policies  are 
adapted  for  use  in  varying  circumstances, 


whereas   in   marine  insurance  one  common 
form  is  in  general  use. 

(z)  Joyce  v.  Realm  Insurance  Co.  (1872), 
L.  R.  7  Q.  B.  580  (marine  insurance),  per 
BLACKBURN,  J.,  at  p.  583  ;  Foster  v.  Mentor 
Life  Assurance  Co.  (1854),  3  E.  &  B.  48  (life 
assurance),  per  Lord  CAMPBELL,  C.J.,  at  p.  82. 

(a)  Hydarnes  Steamship  Co.  v.  Indemnity 
Mutual  Marine  Assurance  Co.,  [1895]  1  Q.  B. 
500,    C.    A.    (marine   insurance)  ;     Joyce   v. 
Realm  Insurance  Co.,  supra  ;    Robertson  v. 
,FreHC/i(1803),  4  East,  130  (marine  insurance). 

(b)  Robertson  v.  French,    supra  ;   Phillips, 
s.  125. 

(c)  Robertson  v.  French,  supra  ;   Hydarnes 
Steamship  Co.  v.  Indemnity  Mutual  Marine 
Assurance  Co.,  supra  ;  Joyce  v.  Realm  Insur- 
ance Co.,  supra. 

(d)  Dudgeon  v.  Pembroke  (1877),  2  A.  C. 
284  (marine  insurance). 

(e)  Home  Insurance  Co.  of  New   York  v. 
Victoria- Montreal  Fire  Insurance  Co.,  [1907] 
A.   C.   59  P.   C.,   where  a  typewritten  slip, 
containing  all  the  necessary  terms  of  a  re- 
insurance   contract,    was    attached    to    an 
ordinary    printed    form    of    fire    insurance 
policy  ;  Hydarnes  Steamship  Co.  v.  Indemnity 
Mutual  Marine  Assurance  Co.,  supra. 

(/)  Weir  v.  Northern  Counties  of  England 
Insurance  Co.,  supra,  per  LAWSON,  J., 
at  p.  693. 

(<7)  Price  and  Co.  v.  Al  Ships'  Small 
Damage  Insurance  Association  (1889),  22 
Q.  B.  D.  580,  C.  A.  (marine  insurance),  per 
Lord  ESHEK,  M.R.,  at  p.  584. 
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must  give  way  (/?.).     Obvious  grammatical  errors  may  be  corrected  (i), 
and  immaterial  blanks  and  surplusage  may  be  rejected  (k). 

(4)  The  words  used  by  the  parties  are  to  be  taken  in  their  plain  and 
popular  sense  (I),  and  are  not  to  be  understood  in  their  strictly  philo- 
sophical and  scientific  meaning  (/»).     They  may,  however,  be  construed, 
if  necessary,  in  accordance  with  a  usage  of  trade,  and  it  may  be  shown 
from  the  context  in  which  they  appear  that  the  parties  intended  them  to 
bear  a  different  meaning  (n).     Parol  evidence  is  not  admissible  to  explain 
them,  except  in  a  case  of  ambiguity  (o)  or  where  a  usage  of  trade  applies  (p}. 

(5)  The  meaning  of  a  particular  word  may  be  limited  by  the  context  (q). 
Where  a  word  of  general  signification  is  preceded  by  a  specification  of 
particulars,  all  of  which  may  fairly  be  regarded  as  being  comprised  in  the 
same  genus,  the  rule  ejusdem  generis  applies,  and  the  word  in  question 
cannot  be  taken  to  include  anything  which  does  not  belong  to  the  genus 
indicated  (r).     Where,  however,  the  antecedent  context  is  not  a  mere 
specification  of  particulars,  but  a  description  of  different  genera,  the  rule 
does  not  apply,  and  the  word  is  to  be  given  its  full  significance  (s). 

The  intention  of  the  parties  may  also  be  made  clear  from  the  context  (t). 
Thus,  the  language  of  one  condition  may  narrow  the  effect  of  another  (u) ; 
and  where  a  question  is  raised  whether  a  particular  stipulation  is  a  con- 
dition precedent  or  not,  it  will  not  be  construed  as  a  condition  precedent, 
if  the  parties  clearly  show  on  the  face  of  the  policy  itself  when  they  mean 


(//)  Marsden  v.  Reid  (1803),  3  East,  572 
(marine  insurance),  per  LAWRENCE,  J.,  at 
p.  579  ;  Re  Athenaeum  Life  Assurance  Co. 
(1858),  4  K.  &  J.  549  (life  assurance),  per 
PAGE-WOOD,  V.C.,  at  p.  555. 

(;')  Glen's  Trustees  v.  Lancashire  and  York- 
shire Accident  Insurance  Co.,  Ltd.,  [1906]  8  F. 
(Ct.  of  Sess.)  915  (accident  insurance),  where 
the  word  "  not  "  was  struck  out  from  the 
printed  clause. 

(k)  Sears  v.  Agricultural  Insurance  Co. 
(1882),  32  Can.  C.  P.  585. 

(1)  Stanley  v.  Western  Insurance  Co.  (1868), 
L.  R.  3  Ex.  71,  per  KELLY,  C.B.,  at  p.  73  ; 
Hart  v.  Standard  Marine  Insurance  Co. 
(1889),  22  Q.  B.  D.  499,  C.  A.  (marine  insur- 
ance);  Robertson  v.  French  (1803),  4  East, 
130,  135  (marine  insurance)  ;  lie  George  mid 
Goldsmiths  mid  Grntral  Burglary  Insurance 
Association,  Ltd.,  [1899]  1  Q.  B.  595,  C.  A. 
(burglary  insurance),  per  COLLINS,  L.J.,  at 
p.  607  ;  Phillips,  s.  142. 

(MI.)  Stanley  v.  Western  Insurance  Co., 
supra, 

(»)  Hamilton  Fraxtr  and  Co.  v.  Pandorf 
and  Co.  (1887),  12  A.  C.  518  (charterparty), 
per  Lord  HALSBURY,  L.C.,  at  p.  523  ;  Robert- 
son v.  French,  supra. 

(o)  Beacon  Life  and  Fire  Assurance  Co.  v. 
Gibb  (1862),  1  Moore,  P.  C.  (N.  s.)73  ;  Weston 
v.  Ernes  (1808),  1  Taunt.  135  (marine  insur- 
ance) ;  Acme  Wood  Flooring  Co.,  Ltd.  v. 
Marten,  [1904J  9  Com.  Cas.  157  ;  Halhead  v. 
Young  (1850),  6  E.  &  B.  312  (marine  insur- 


ance) ;  Blackctt  v.  Royal  Exchange  Assurance 
Co.  (1832),  2  C.  &  J.  244  (marine  insurance), 
per  Lord  LYNDHURST,  C.B.,  at  p.  249 ; 
Phillips,  s.  126  ;  1  Duer,  pp.  167  et  seq. 

(p)  Imperial  Marine  Insurance  Co.  v.  Fire 
Insurance  Corporation,  Ltd.  (1879),  4  C.  P.  D. 
166  ;  Hutchison  v.  Bowker  (1839),  5  M.  &  W. 
535  (contract),  per  PARKE,  B.,  at  p.  542  ; 
Phillips,  ss.  133-135  ;  1  Duer,  pp.  195  et  seq. 

(q)  Re  Coleman's  Depositories,  Ltd.,  and 
Life  and  Health  Assurance  Association,  [1907] 
2  K.  B.  798,  C.  A.  (accident  insurance),  per 
BUCKLEY,  L.J.,  at  p.  813 ;  Stonehatn  v. 
Ocean,  Raihray  and  General  Accident  Insur- 
ance Co.  (1889),  19  Q.  B.  D.  237  (accident 
insurance),  per  MATHEW,  J.,  at  p.  240 ;  Joel 
v.  Law  Union  and  Crown  Insurance  Co., 
[1908]  2  K.  B.  863,  C.  A.,  per  BUCKLEY,  L.J., 
at  p.  894  ;  Phillips,  s.  130. 

(r)  Palmer  v.  Naylor  (1854),  10  Ex.  382, 
Ex.  Ch.  (marine  insurance),  per  COLERIDGE, 
J.,  at  p.  389. 

(.v)  NI/H  Fire  Office  v.  Hart  (1889),  14  A.  C. 
98,  164  P.  C.  ;  Thames  and  Mersey  Marine 
Insurance  Co.  v.  Hamilton  Frasrr  and  Co. 
(1887),  12  A.  C.  484  (marine  insurance),  per 
Lord  HALSBURY,  L.C.,  at  p.  490. 

(/.)  Elliott  v.  Royal  Exchange  Assurance  Co. 
(1867),  L.  P>.  ~2  Kx.  237,  per  MARTIN,  B.,  at 
p.  245;  Anderson  v.  Fitzgerald  (1853),  4 
H.  L.  Cas.  484  (life  assurance). 

(u)  Williamson  v.  Commercial  Union  In 
surance  Co.  (1876),  26  U.  C.,  C.  P.  591. 
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a  stipulation  to  operate  as  a  condition  precedent,  and  the  stipulation  in 
question  is  not  thus  shown  to  be  a  condition  precedent  (x). 

(6}  Since  it  is  the  object  of  the  parties  to  make  a  contract  of  insurance, 
the  policy  must  not  be  so  construed  as  to  defeat  that  object  or  render  it 
practically  illusory  (//).  It  is,  therefore,  necessary  to  construe  the  policy 
fairly  between  the  parties  (z),  and  to  place  a  reasonable  construction  upon 
it  (a).  A  literal  construction  is  to  be  rejected,  if  it  leads  to  absurdity,  and 
in  such  a  case  some  qualification  must  be  put  upon  the  words  used  (b). 

(7)  The  words  of  the  policy  must,  however,  be  taken  to  mean  what 
they  say,  unless  there  is  a  strong  ground  to  the  contrary  (c),  and  the  Court 
cannot  make  a  contract  reasonable,  if  the  words  do  not  allow  it  (d).     If, 
therefore,  the  words  are  so  precise,  express  and  strong,  as  to  be  compatible 
with  one  intention  only,  such  intention  must  be  given  effect  to,  however 
unreasonable  it  may  be  (e),  and  however  inconsistent  with  general  principles 
of  reasoning  (/).     In  this  case  parol  evidence  is  not  admissible  to  show 
a  contrary  intention  (g). 

(8)  In  any  case  of  ambiguity  where  the  words  of  the  policy  are  capable 
of  two  constructions,  the  reasonable  construction  is  to  be  preferred  (h). 
For  the  purpose  of  showing  the  intention  of  the  parties,  reference  may  be 
made   to   the   surrounding   circumstances  (i),    and,    if   necessary,    parol 
evidence  may  be  given  (k).     The  onus  of  proving  an  ambiguity  rests  on 
the  person  who  is  seeking  to  vary  the  apparent  meaning  of  the  policy  (I). 

(9)  Since  the  words  of  the  policy  are  the  words  of  the  insurers  (m), 


(x)  Home  Insurance  Co.  of  New  York  v. 
Victoria-Montreal  Fire  Insurance  Co.,  [1907] 
A.  C.  59,  64,  P.  C. 

(y)  Cornish  v.  Accident  Insurance  Co. 
(1889),  23  Q.  B.  D.  453,  C.  A.  (accident 
insurance) ;  Phillips,  s.  124 :  "  The  pre- 
dominant intention  of  the  parties  in  a  con- 
tract of  insurance  is  indemnity,  and  this 
intention  is  to  be  kept  in  view  and  favoured 
in  putting  a  construction  on  the  policy." 

(z)  Glen  v.  Lewis  (1853),  8  Ex.  607,  per 
PARKE,  B.,  at  p.  617. 

(a)  Pirn  v.  Reid  (1843),  6  M.  &  G.  1,  per 
TINDAL,   C.J.,  at  p.    19 ;    Australian  Agri- 
cultural Co.   v.   Saunders   (1875),   L.   R.    10 
C.  P.  668,  Ex.  Ch.,  per  BLACKBURN,  J.,  at 
p.  675;    Sun  Fire  Office  v.  Hart  (1889),  14 
A.   C.   98,    104,   P.   C.  ;    North  British  and 
Mercantile  Insurance  Co.  v.  London,  Liverpool 
and.  Globe  Insurance  Co.   (1877),   5  Ch.   D. 
569,  C.   A.  ;   Nicholson  v.   Colonial  Mutual 
Insurance   Co.    (1887),    13    Viet.    L.    R.    58, 
where  it  was  held  that  a  warranty  in  the 
policy  that  a  caretaker  should  be  kept  in 
charge  of  the  premises,  did  not  necessarily 
mean  that  a  caretaker  would  never  be  absent 
from  the  premises,  or  that  he  would  always 
sleep  there. 

(b)  Cornish    v.     Accident    Insurance    Co. 
(1889),  23  Q,  B.  D.  453,  C.  A.,  per  LINDLEY, 
L.J.,  at  p.  456. 

(c)  Borradaile  v.  Hunter  (1843),  5  M.  &  G. 
639   (life   assurance),   per   COLTMAN,   J.,   at 
p.  663. 


(d)  Re  George  and  Goldsmiths  and  General 
Burglary  Insurance  Association,  Ltd.,  [1899] 
1  Q.  B.  595,  C.  A.  (burglary  insurance). 

(e)  Gamble     v.     Accident    Insurance     Co. 
(1869),  I.  R.  4  C.  L.  204  (accident  insurance)  ; 
Joel  v.  Law  Union  and  Crown  Insurance  Co., 
[1908]  2  K.  B.  863,  C.  A.  (life  assurance),  per 
FLETCHER  MOULTON,  L.J.,  at  p»  886. 

(/)  Stavers  v.  Curling  (1836),  3  Bing. 
N.  C.  355  (contract),  per  TINDAL,  C.J.,  at 
p.  369. 

(g)  Hare  v.  Barstow  (1844),  8  Jur.  928. 

(h)  Gamble  v.  Accident  Insurance  Co., 
supra.  Compare  Baines  v.  Wood/all  (1859), 
6  C.  B.  (N.  s.)  657  (marine  insurance),  per 
COCKBURN,  C. J.,  at  p.  677. 

(i)  Beacon  Life  and  Fire  Assurance  Co.  v. 
Gibb  (1862),  1  Moore,  P.  C.  N.  S.  73,  where  a 
ship  was  insured  against  fire  by  a  policy  in 
the  form  of  a  policy  upon  a  house  and  it  was 
held  that  the  word  "  premises  "  in  a  con- 
dition against  the  storing  of  gunpowder  was 
applicable  to  the  ship  ;  Carr  v.  Montcfiore 
(1864),  5  B.  &  S.  408,  Ex.  Ch.  (marine  insur- 
ance). 

(k)  The  effect  of  the  evidence  is  for  the 
jury  (Hordern  v.  Commercial  Union  Assur- 
ance Co.  (1887),  56  L.  J.  (P.  c.)  78). 

(/)  Borradaile  v.  Hunter,  supra,  per  COLT- 
MAN,  C.J.,  at  p.  663. 

(m)  Weir  v.  Northern  Counties  of  England 
Insurance  Co.  (1879),  4  L.  R.  Ir.  689,  per 
LAWSON,  J.,  at  p.  693. 
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it  is  their  duty  to  make  their  meaning  clear  (?/).  If  they  fail  in  this  duty, 
and  the  language  of  the  policy  is  consequently  ambiguous,  the  maxim 
verba  chartarum  Jortius  contra  projcroitctn  accipiuntur  applies,  and  the 
words  arc  to  be  construed  against  the  insurers  rather  than  in  their  favour  (o). 
This  maxim  is,  however,  only  to  be  applied  in  a  case  of  real  doubt  for  the 
purpose  of  removing  a  doubt,  and  not  for  the  purpose  of  creating  a  doubt, 
or  of  magnifying  an  ambiguity  which  raises  no  real  difficulty  (p). 

Where  the  words  emanate  from  the  assured,  as  in  the  case  of  the  descrip- 
tion of  the  subject-matter  of  insurance,  the  maxim  is  equally  applicable 
against  him,  and  in  favour  of  the  insurers  (q). 


SECT.  3.     THE  RECTIFICATION  OF  THE  POLICY. 

Sub-sect.  1.     When  Rectification  is  Necessary. 

Since  the  terms  of  the  contract  are  to  be  found  only  in  the  policy,  and 
the  documents  incorporated  therewith,  the  parties  cannot,  so  long  as  the 
policy  stands,  refuse  to  be  bound  thereby,  or  rely  upon  any  terms  not 
contained  therein  (r).  If,  therefore,  on  receiving  the  policy,  the  assured 
discovers  that  it  does  not  truly  set  forth  the  real  terms  agreed  on  between 
the  insurers  and  himself,  he  should  take  steps  to  get  it  rectified  by  the  inser- 
tion of  the  correct  terms (s}.  It  is  advisable  for  him  to  do  so  promptly;  for, 
by  delay,  he  may  possibly  preclude  himself  from  afterwards  alleging  that 
the  policy  was  incorrect  (t),  and  thus,  especially  where,  as  is  usually  the 
case,  the  policy  is  endorsed  with  a  warning  to  the  assured  that  he  should 
read  it,  and  notify  the  insurers  in  case  of  any  inaccuracy,  enable  them  to 
rely  upon  his  acquiescence  in  the  terms  put  forward  by  them.  In  the 
absence  of  circumstances  creating  an  estoppel,  however,  he  will  not  be 

(n)  Harris  v.  Scaramanga  (1877),  L.  R.  7,  water   v.    London   Assurance   Co.    (1767),    2 

C.    P.    481    (marine    insurance) ;     Coivell   v.  Wils.  363. 

Yorkshire     Provident    Life,    Assurance    Co.,  (  q  )  Birrcll  v.  Dryer  (1884),  0  A.  C.  345 

[1901]  17  T.  L.  R.  452  (life  assurance).  (marine   insurance),    per   Lord    BLACKBURN, 

(o)  Thomson  v.  Wcems  (1884),  9  A.  C.  671  at  p.  352.     Compare  p.  16,  ante. 

(life  assurance),  per  Lord  BLACKBURN,  at  p.  (r)  Newcastle  Fire  Insurance  Co.  v.  Mac- 

682,  citing  Atulerson  v.   Fitzgerald  (1853),  4  inorran  &  Co.  (1815),  3  Dow.  255,  H.  L.,  per 

H.  L.  C.  484  (life  assurance),  per  Lord  ST.  Lord    ELDON,     at    p.     264.         As     to     an 

LEONARDS,  at   p.   507;    Nolwan  v.   Anchor  alteration    of    the    terms    by    consent,    see 

Assurance  Co.  (1858),  4  C.  B.  (N.  s.)  476  (life  p.  108,  post. 

assurance),  per  COCKBURN,  C.J.,  at  p.  481  ;  (s)  Xcnos   v.    Wickham    (1866),   L.    R.    2, 

Fou-kes  v.  Manchester  and  London  Assurance  H.    L.    206    (marine    insurance),    per    Lord 

Association   (1863),  8  L.  T.  310  (life  assur-  CRAN  WORTH,  at  p.  324. 

ance),  per  CROMPTON,  J.,  at  p.  311  ;  Ando-xon.  (t)  Allow  v.  Pmjii  rt;/  In xurancr.  Co.,  Ltd., 

v.   Fitzgerald,  supra,   per  PARKE,   B.,  at  p.  (1011)  Times,  Feb.  10,  where  the  policy  bad 

498;  Smith  v.  Accident  Insurance  Co.  (1870),  been  in  the  plaintiff's  possession  for  more 

L.   R.   5  Ex.   302  (accident  insurance),   per  than  five  months,  and  no  objection  was  taken 

M  \RTIN,    B.,    at    p.    307  ;     Petty    v.    Koi/al  till  after  loss  ;    Foster  v.  Mentor  Life  Assur- 

Exchange  Assurance  Co.  (1757),  1  Burr.  341  ancc  Co.  (1854),  3  E.  &  B.  48  (life  assurance), 

(marine   insurance),   per    LEE,    C.J.,   at   p.  per  COLERIDGE,  J.,  at  p.   75:      'The  per- 

349.  mitt  ing  the  misrecital  to  pass  without  ob- 

(  /i  )  f'mnixh    v.    Accident    Insurance    Co.  jeetion  is  an  argument  fairly  to  be  used  for 

(1889),  13  Q.  B.  D.  453,  C.  A.  (accident  ineur-  the  defendants  against  the   plaintiffs'   con- 

ance),  per  LraDLEY,  L.J.,  at  p.  456  ;   Drink-  struction,  but  it  is  no  more." 
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prejudiced  by  delay,  however  lengthy  (u).  Thus,  where  the  policy  has 
never  come  into  his  hands,  but  has  remained  in  the  custody  of  the  in- 
surers or  their  agent,  he  is  not  by  reason  of  his  delay  precluded  from 
setting  up  what  he  alleges  to  be  the  real  contract  (x),  since  in  such  a  case 
he  has  had  no  opportunity  of  detecting  the  inaccuracy  contained  in  the 
existing  policy. 

The  delivery  of  a  policy  containing  the  wrong  terms  does  not  affect 
the  obligations  of  the  parties.  The  assured  is  not  relieved  from  the  obli- 
gation (?/)  of  accepting  the  correct  policy,  or  from  the  obligation  to  pay  the 
premium  (z).  Nor  are  the  insurers  discharged  from  the  liability  which 
they  have  in  fact  undertaken  ;  for  it  is  their  duty  to  issue  a  policy  in 
conformity  with  their  agreement  (a).  In  such  a  case  the  assured  may,  if 
a  loss  has  happened,  sue  the  insurers  upon  the  original  agreement  between 
them  (b)  ;  or  he  may  take  steps  to  get  the  policy  rectified.  He  must  not, 
however,  sue  upon  the  policy  as  it  stands  ;  for  if  he  does  so,  he  affirms  the 
contract  as  contained  in  the  policy,  and  cannot  afterwards  assert  the 
existence  of  any  other  (c).  Nor  can  the  insurers,  if  they  are  sued  upon 
the  policy  which  they  have  in  fact  issued,  seek  to  deny  or  vary  their 
liability  on  the  ground  that  the  contract  under  which  their  liability  was 
to  arise  is  not  that  which  is  contained  therein  (d). 

Sub-sect.  2.     Modes  of  Bectification. 

Rectification  of  a  policy  may  be  effected  in  two  ways,  namely  : — 
(1)  By  the  act  of  the  parties.      To  rectify  a  policy  by  the  act  of  the 
parties,  all  that  is  required  is  for  the  assured  to  notify  the  insurers  of  the 
inaccuracy,  and  for  them  to  make  or  assent  to  its  correction  (e). 

(u)  Pattison  v.  Mills  (1828),  1  Dow.  &  Cl.  assured  was  held  entitled  to  enforce  the 

342,  H.  L.  (marine  insurance),  where  the  contract  contained  in  the  cover  note; 

policy  had  been  renewed  without  the  assured  Canadian  Casualty  and  Boiler  Insurance  Co. 

having  any  opportunity  of  discovering  that  v.  Hawthorne  and  Co.,  supra,  where  it  was  held 

it  varied  from  the  contract  in  fact  entered  that  the  contract  was  not  contained  in  the 

into.  policy,  but  in  the  prior  agreement  between 

(x)  Ibid  ;  Canadian  Casualty  and  Boiler  the  assured  and  the  insurers  ;  Irving  v.  Sun 

Insurance  Co.  v.  HawtJiarne  and  Co.,  (1907)  Insurance  Office,  [1906]  O.  R.  C.  24,  where  it 

39  Can.  Sup.  Ct.  558  (accident  insurance).  was  held  that  the  interim  note  and  not  the 

(y)  As  to  the  case  where  the  parties  were  policy  was  the  contract  between  the 

never  ad  idem,  see  p.  106,  post.  parties. 

(z)  General  Accident  Insurance  Corporation  (c)  Newcastle  Fire  Insurance  Co.  v.  Mac- 

v.  Cronk,  [1901]  17  T.  L.  R.  233  (accident  morran  and  Co.  (1815),  3  Dow.  255,  H.  L., 

insurance),  per  WILLS,  J.,  at  p.  233.  per  Lord  ELDON,  at  p.  264  ;  Baker  v.  York- 

(a)  Collett  v.  Morrison  (1851),  9  Hare,  162  shire  Fire  Assurance  Co.,  [1892]  1  Q.  B.  144, 
(life  assurance),  per  TURNER,  V.C.,  at  p.  176.  per     Lord    COLERIDGE,     C.J.,    at     p.     145. 

(b)  Pattison   v.    Miles,   supra,   where   the  Compare   Hickey   v.    Anchor   Insurance   Co. 
action    was    brought    upon    the    agreement  (1858),  18  U.  C.  Q.  B.  433,  where  the  assured 
made  in  Scotland  which  was  valid,  and  not  by  suing  on  the  policy,  was  held  bound  as 
upon  the  policy  which  was  made  in  England  to  a  condition  relating  to  the  time  of  action 
and  which  would  therefore  have  been  void  though  the  policy  remained  in  the  hands  of 
by  a  statute  then  in  force  if  it  had  contained  the  insurers. 

the  terms  of  the  agreement ;    Wyld  v.  Liver-  (d)  Xenos  v.  Wickham  (1866),  L.  R.  2  H.  L. 

pool  and  London  and  Globe  Insurance   Co.  296    (marine    insurance),    per    Lord    CRAN- 

(1876),  23  Grant  (U.  C.),  442,  where  the  policy  WORTH,  at  p.  324. 

as  issued,  did  not  cover  certain  goods  which  (e)  Sawtcll  v.  London  (1814),  5  Taunt.  359 

were  intended  to  be  insured  and  in  respect  (marine  insurance),  where,  however,  the  mis- 

of   which   an    increased   premium    had    been  take    was    due    to    the    broker.     Compare 

paid  and  a  fresh  cover  note  given,  and  the  Robinson   v.    Touray   (1811),    3    Camp.    158 
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('2)  By  an  order  of  the  Court.  Since  the  Court  does  not  rectify  con- 
tracts, but  only  instruments  purporting  to  be  made  in  pursuance  of  the 
terms  of  contracts,  it  is  necessary  for  the  assured  when  he  seeks  the 
assistance  of  the  Court,  to  establish— 

(i)  That  there  was  an  actual  concluded  contract  between  himself  and 
the  insurers  antecedent  to  the  policy  ;  and 

(ii)  That  such  contract  is  inaccurately  represented  in  the  policy  (/ ). 
It  is  immaterial  whether  the  inaccuracy  is  due  to  fraud  or 
mistake  ;  but  it  must  be  shown  that  the  insurers  are  responsible 
for  it  (g). 

In  order  to  ascertain  the  terms  of  the  actual  contract,  reference  may  be 
made  not  only  to  such  documents  as  are  incorporated  in  the  policy, 
but  also  to  any  document,  such  as  a  prospectus,  which  is  not  incorporated 
in  the  policy,  but  which  may  be  of  assistance  in  showing  what  the  contract 
between  the  parties  really  wras  (li).  Evidence  of  conversations  with  the 
insurers  or  their  agents  (i),  and  of  verbal  representations  made  by  them 
for  the  purpose  of  inducing  the  assured  to  enter  into  the  contract,  is  also 
admissible  for  the  same  purpose  (k). 

Where  the  assured  is  entitled  to  rectification,  the  policy  may  be 
rectified  after  loss  (I),  or  even  after  its  renewal  (w). 

Rectification  will  not  be  granted  in  the  following  cases,  namely  :— 

(1)  Where  the  assured  is  unable  to  establish  that  the  policy  does  not 
contain  the  real  terms  of  the  contract  as  agreed  between  the  parties. 
In  this  case  he  will  remain  bound  by  the  policy  (n)  ;   or 

(2)  Where,  though  he  may  satisfy  the  Court  that  the  contract  alleged 
by  him  is  the  contract  which  he  intended  to  make,  he  is  unable  to  show 
that  the  insurers  were  aware  of  such  contract  or  that  they  intended  to 
make  any  other  contract  than  that  which  is  contained  in  the  policy  (o). 

(marine    insurance).     As    to    the    extended  Co.  (1749),  1  Ves.  Sen.  317  (marine  insurance), 

duty  of  disclosure  up  to  the  date  of  recti-  (m)  Pattison  v.  Mills  (1828),'  1  Dow.  &  Cl. 

fication,  see  p.  130,  post.  342,  H.  L. 

(/)  Mackenzie   v.    Coulson   (1869),  L.    R.  (n)  General    Accident    Insurance    Co     v. 

8  Eq.  368  (marine  insurance),  per  JAMES,  V.C.,  Cronk  (1901)>    17    ^   L-   R.   233   (accident 

at  p.  375  ;   Hough  v.  Guardian  Fire  and  Life  insurance),   where  it  was  held    that  when 

Assurance  Co.  (1902),  18  T.  L.  R.  273,  where  the  assured  applied  for  the  ordinary  form  of 

the  plaintiff  was  held  entitled  to  a  declara-  Pollcy   lssufl   b/   the   insurers,   it   was   not 

tion  that  he  was  insured  by  a  policy  upon  his  necessary  that  he  should  approve  of  all  the 

property  in  the  name  of  a  wharfinger.    There  terms    of    the    Pohcy    before    thf    c°ntrac<> 

must    be   the   clearest   evidence   of    mutual  became  complete,  and  he  must  therefore  be 

mistake   (Allom  v.   Property  Insurance   Co.  taken  to  have  a8reed  to  be  boun/J  ^r  *he™' 

Ltd.  (1911),  Times,  Feb.  10).  (°)  Foiv,kr  v"   Scottish  Equitable  Life  In- 

i  \  n  11  ,t          if      •           IOK^  surance  Society     1858  ,   28  L.  J.    CH.     225 

(.7)  Collett   v.    Morrison,     1851),    9    Hare,  ,i{     assurancc|  \vhcro  the  real  terms  had 

i  ?G6  (           assurance).        Compare      May,  ^  arrangcd  ^ith  the  agents  of  tho  insurerS( 

but  had  been  wrongly  transmitted  to  the 
(h)  Collett  v    Morrison,   sttpro,  following      insurerg  Qwi       to  thVfault  o{  the  assured  . 

Motteux  v.  London  Assurance  (1739)    1  Atk.  Parsons       Bif     H  ( 184fi)    15  L   j   (CH-)  379 

545  (marine  insurance),  where  a  policy  was  (Hfe  assurancc)  wheVe  thc  assured  was  unable 

rcct.hed  in  accordance  with  the  slip;    Marino  0     h        th  t  th     misapproh(,nsion  did  not 

Insurance    Act,    1906    (6    Edw.    7,    c.    41),  arUe    from    his    Qwn    \^ .       Henkk      y 

ss'      '  Jloi/al     Exchange     Assurance     Co.,    supra  ; 

(i)  As  to  the  effect  of  an  agent  exceeding  Biilinglon  v.  Provincial  Insurance  Co. 

his  authority,  see  p.  89,  ante.  (1878),  2  Ont.  App.  158,  where  an  omis- 

(k)  Allom  v.  Property  Insurance  Co.  Ltd.,  sion  to  indorse  another  insurance  was 

supra.  attributable  to  the  agent  of  the  insurers 

(I)  Henkle    v.  Royal    Exchange  Assurance  whilst  acting  on  behalf  of  the  assured. 
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In  this  case  there  is  no  contract  at  all  between  the  parties,  since  they  were 
never  ad  idem ;  and  the  policy  will  accordingly  be  set  aside  and  the 
premium  ordered  to  be  returned  (p). 


SECT.  4.     THE  CANCELLATION  OF   THE  POLICY. 

Where  the  insurers  allege  that  they  were  induced  to  issue  the  policy 
by  reason  of  the  fraud,  misrepresentation,  or  concealment  of  the  assured, 
two  courses  are  open  to  them,  namely  :— 

(1)  To  wait  until  a  claim  is  made  against  them  under  the  policy,  and 
then  to  resist  it  upon  the  ground  that  the  policy  has  been  avoided  by 
reason  of  such  fraud,  misrepresentation,  or  concealment  (q)  ;   or 

(2)  To  apply  to  the  Court,  upon  discovering  the  facts,  for  an  order 
that  the  policy  be  delivered  up  to  them  to  be  cancelled  (r).     Their  right  to 
cancellation,  whether  on  the  ground  of  fraud  (s),  misrepresentation  (t), 
or  concealment  (u),  depends  upon  the  fact  that  the  policy  is  thereby 
avoided   ab    initio.      Consequently   it    never    attaches,   and   is   wholly 
inoperative  as  a  contract  of  insurance,  being  mere  waste  paper  in  the 
hands  of  the  assured. 

Where,  on  the  other  hand,  the  policy  is  not  avoided  ab  initio,  but  there 
is  a  good  legal  defence  to  an  action  upon  it  the  Court  cannot,  on  the  appli- 
cation of  the  insurers,  order  its  cancellation,  or  declare  that  there  is  no 
liability  upon  it  since  it  has  already  attached  and  therefore  come  into 
force  (x).  If,  therefore,  at  the  time  when  the  facts  are  discovered  which 
may  afford  a  good  defence,  there  is  no  action  pending  on  the  policy,  and 
the  evidence  for  the  insurers  is  in  danger  of  being  lost,  the  proper  remedy 
of  the  insurers  is  an  action  to  perpetuate  testimony  (y). 

Where  the  policy  is  ordered  to  be  delivered  up  and  cancelled,  the 
premium  must  be  returned  (z). 


SECT.  5.     THE  ALTERATION  OF  THE  POLICY. 

Any  alteration  in  the  terms  of  the  policy,  if  made  after  its  execution, 
is  an  alteration  in  the  terms  of  a  written  instrument,  and,  therefore,  requires 

(p)  Fowler  v.  Scottish  Equitable  Life  Insur-  (u)  London  Assurance   v.    Mansel  (1879), 

ance  Society  (1858),  28  L.  J.  (C.H.)  225  (life  11    Ch.    D.    363    (life    assurance);     British 

assurance) ;  compare  Pritchard  v.  Merchants'  Equitable   Insurance    Co.    v.    Great    Western 

Life  Assurance  Society (1858),  3 C.  B.  (N.S.)  622  Railway  Co.  (1869),  38  L.  J.  (CH.)  314  (life 

(life  assurance),  per  WILLIAMS,  J.,  at  p.  640.  assurance). 

(q)  Seep.  127,  post.  (x)  Brooking  v.  Maudslay,  Son  and  Field 

(r)  As  to  cancellation  of  a  policy  by  mutual  (1886),   38  Ch.   D.   636  (marine  insurance), 

consent,  see  Chap.  XIV.  Compare    Desborough    v.    Cwrlewis    (1838), 

(s)  London  and  Provincial  Insurance  Co.  3  Y.  &  Coll.  175  (life  assurance), 

y.  Seymons  (1873),  L.  R.  17  Eq.  85  (marine  (y)  Brooking  v.  Mandslay,  Son  and  Field, 

insurance) ;      Trail    v.     Baring    (1864),    33  supra.     As    to    an    action    to    perpetuate 

L.  J.  (CH.)  521  (life  assurance).  testimony,  see   R.    S.    C.  Ord.  37,  rr.    35- 

(0  Hoare  v.  Bremridge  (1872),  L.  R.  8  Ch.  38. 

22  (life  assurance),  affirming  and  approving  (z)  See  Chap.  XV. 
(1872),  L.  R.  14  Eq.  522. 
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to  be  made  in  writing  (a).  It  is  usually  made  by  an  indorsement  upon  the 
policy,  but  may  be  contained  in  a  separate  memorandum  (b). 

Since,  upon  the  execution  of  the  policy,  the  contract  between  the 
insurers  and  the  assured  is  complete,  any  modification  in  its  terms  amounts 
to  a  fresh  contract,  which  discharges  the  original  contract  contained  in 
the  policy  (c).  AYhere,  therefore,  the  assured  relies  upon  any  such  modi- 
fication, it  is  necessary  for  him  to  prove  that  the  insurers  have  assented 
thereto  (d).  If  he  fails  to  do  so,  the  original  contract  contained  in  the 
policy  will  remain,  provided  that  the  alleged  modification  appears  in  a 
separate  memorandum  (e).  If  the  language  of  the  policy  itself  appears 
to  have  been  altered,  the  validity  even  of  the  original  contract,  may  be 
affected,  since  no  material  alteration  can  be  made  in  the  terms  of  the  policy 
by  either  party  without  the  consent  of  the  other  (  /  ). 

The  policy  is  rendered  void  by  reason  of  an  alteration  appearing  upon 
the  face  of  it,  and  the  assured  is  precluded  from  either  enforcing  it  as 
altered,  or  having  recourse  to  it  in  its  original  form  (g),  in  accordance 
with  the  following  rules,  namely  :— 

(1)  The  alteration  must  be  made  by  the  assured,  or  by  a  stranger 
whilst  the  policy  is  in  the  possession  or  control  of  the  assured  (/i). 

(2)  The  alteration  may  be  made  by  the  insertion  of  words  into  any 
part  of  the  policy  (r),  whether  by  tilling  in  blanks,  or  by  interlineation,  or 
by  striking  words  out  (k),  or  by  substituting  different  words  (/)  ;    or  it 
may  be  made  by  tearing  off  the  seal  if  the  policy  is  under  seal,  or  otherwise 
defacing  the  policy  (m). 

(3)  The  alteration  must  be  in  a  material  particular.     The  materiality 
of  the  alteration  is  calculated  as  at  the  time  when  it  is  made,  and  is  not 
affected  by  subsequent  events,  though  such  events  may,  in  fact,  render 
the  alteration  immaterial  (n).     An  alteration  is  not  material  unless  it 
alters  the  policy  either  from  the  legal  or  from  the  business  point  of  view  (o)  ; 
if,  therefore,  the  alteration  has  merely  the  effect  of  putting*  into  express 

(«)  Robinson  v.  Tobhi  (1816),  1  Stark,  336  (h)  Davidson  v.  Cooper  (1844),  13  M.  &  W. 

(marine  insurance).  As  to  waiver  of  the  343  (guarantee).  Quaere,  whether  this  applies 

terms  of  a  policy,  sec  p.  122,  post.  if  the  alteration  is  against  the  interest  and 

(b)  Phillips,  s.  109.  As  to  the  necessity  in  fraud  of  the  assured  ;  see  Lowe  v.  Fox 

for  a  stamp  on  such  memorandum,  see  p.  109,  (1887),  12  A.  C.  206  (contract),  per  Lord 

post.  HERSCHELL,  at  p.  217. 

(C)   1    Ouer    p.  78      As  to  rectification  of  .    p     ,              ^         1821      3  Bfod    & 


e        .  .    p     ,              ^       (1821) 

the  policy  when  it  does  not  contain  the  real  >                       insurance);    Langhorn   v. 

contract,  see  p.  104,  ante.  n  , 

(d)  As  to  the  assured's  extended  duty  of  ");/""<  '""'"' 

disclosure  in  the  case  of  the  policy   being  (k)  Fahiic  v.  Christie,  supra. 

altered,  see  pi  30,  •;>».</.  (/)  im^  whenj  thc  assured  gtruck  out  the 

I  Inlhps,  B.  lid.  .           f       .,.        statcd   in   the   bod      o{   the 

(/  )  Langhorn  v.  Cologan  (1812)    4  launt,  •                   memorandum  in  the 
329     (marine     insurance)  ;      Sanderson,     v. 

Symonds  (1819),  1  Brod.  &  B.  42(i  (marine  m"S™  *  different  time. 

insurance);  and  other  cases  cited  in  Phillips,  (,/,)  Lang/torn  v.  Cologan,  supra. 

/-I/    •  ,•   MQI-\  n  T            in-  (")  Forshaw  v.  Chabert,  supra. 
(g)  Fairhe  v.  Christie  (  181  /),  /   launt.  41b 

(marine  insurance),  distinguishing  French  v.  (o)  Master  v.  Miller  (1791),  4  T.  R.  320, 

Patten  (1807),    1    Camp.     72,    1806   (marine  aftinned    2    Hy.    Bl.    141,    Ex.    Ch.    (bill   of 

insurance).     The  assured  is  not  in  such  a  exchange);  Suffett  v.  Bank  of  England  (18S2), 

ease    entitled  to  a    return    of    premium,  see  !>».,».  B.  D.  655,  C.  A.  (Bank  of  England  note), 

Chap.  XV.  per  BKETT,  L.J.,  at  pp.  567,  568. 
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words  what  is  implied  in  the  policy  (p),  or  corrects  obvious  errors  or  is  other- 
wise immaterial  (g),  the  validity  of  the  policy  is  not  affected. 

Where  the  alteration,  though  material,  is  made  by  the  insurers  them- 
selves without  the  consent  of  the  assured  (r),  or  by  a  stranger  (s),  whilst 
the  policy  is  not  in  the  possession  or  control  of  the  assured,  its  validity 
is  not  affected  by  such  alteration,  and  the  assured  can  enforce  it  according 
to  its  original  tenor. 

The  fact  that  the  alteration  is  made  or  assented  to  by  an  agent  of  the 
insurers  does  not  prevent  it  from  invalidating  the  policy,  if  made  without 
their  express  sanction  (/),  except  in  the  following  cases,  namely  :— 

(1)  Where  the  agent  has  authority,  express  or  implied,  to  make  such  an 
alteration  or  to  assent  to  it  (u)  ;  or 

(2)  Where  the  insurers  are  precluded  from  relying  upon  the  alteration 
as  avoiding  the  policy,  by  reason  of  their  having  received  premiums  from 
the  assured  after  they  are,  or  must  be  taken  to  be,  aware  of  the  altera- 
tion (x)  ;  or 

(3)  Where  the  alteration  has  been  made  before  delivery  of  the  policy 
to  the  assured,  and  he  was  not  aware  that  the  alteration  was  not  in  fact 
the  alteration  of  the  insurers  themselves,  or  that  it  was  not  authorised 
by  them  (y). 


SECT.  6.      THE  STAMP  DUTY  ON  POLICIES. 

A  policy  of  insurance  (z)  against  fire  attracts  a  duty  of  one  penny  (a). 
This  duty  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled 
by  the  person  by  whom  the  policy  is  first  executed  (b).  No  increase  of 
duty  is  occasioned  by  the  fact  that  there  are  several  subject-matters  com- 
prised in  the  same  policy,  each  of  which  is  separately  insured  thereby  (c). 
An  alteration  in  the  terms  of  the  policy  indorsed  upon  it  will  not  require 
a  fresh  stamp,  if  it  is  an  ^alteration  contemplated,  or  provided  for  by  the 
original  policy  ;  but  a  fresh  stamp  will  be  required  if  the  alteration  is  such 
as  to  constitute  a  new  contract  (d). 

(p)  Clapham  v.  Cologan  (1813),  3  Camp.  repudiated  the  alteration  on  being  informed 

382     (marine     insurance) ;      Sanderson     v.  of  it. 

Symonds  (1819),   1  Brod.  &  B.  426  (marine  (x)  Holdsworthv.  Lancashire  and  Yorkshire 

insurance) ;    Sanderson  v.  McCullum  (1819),  Insurance  Co.,  supra,  where  the  knowledge 

4  Moore    5    (marine    insurance) ;     Phillips,  of  the  agent  was  imputed  to  the  insurers. 

s.  114.  (y)  Ibid.,    where   the   assured    refused    to 

(q)  Trew  v.  Burton  (1833),  1  C.  &  M.  533  accept  the  policy  until  the  alteration  was 

(arbitration  award) ;   Waiigh  v.  Bussell  (1814),  made.     Compare  Pattinson  v.  Luckley,  supra. 

5  Taunt.  757  (bond).  (z)  Which  includes  every  writing  whereby 
(r)  Pattinson  v.  Luckley  (1875),  L.  R.   10  any  contract  of  insurance  is  made,  or  agreed 

Ex.   330  (building  contract).     Such  consent  to  be  made,  or  is  evidenced  (Stamp  Act,  1891 

may  be  given  verbally  (Phillips,  s.  110).  (54  &  55  Viet.  c.  39),  s.  91). 

(s)  Henfree  v.  Bromley  (1805),  6  East,  309  (a)  Ibid.,  Sched.  I. 

(award  of  arbitrator).  (b)  Ibid.,  s.  99. 

(t)  Holdsworth  v.  Lancashire  and  Yorkshire  (c)  Great  Britain  Steamship  Premium  Asso- 

Insurance  Co.  (1907),  23  T.  L.  R.  521  (em-  ciation  v.  Whyte  (1891)  19  R.  (Ct.  of  Sess.) 

ployers'  liability  insurance).  109  (marine  insurance),  per  Lord  YOUNG,  at 

(•«)  Brocklebank  v.  Sugrue  (1831),  5  Car.  &  p.  112,  referring  to  fire  policies. 

P.  21  (marine  insurance),  where  it  was  sug-  (d)  Compare  £.  v.  Gillson  (1807),  1  Taunt, 

gested  that  the  insurers  might  perhaps  have  95. 
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A  penalty  of  twenty  pounds  is  imposed  upon  every  person  who— 

(1)  Receives,  or  takes  credit  for,  any  premium  or  consideration  for 

any  insurance  against  fire,  and  does  not  within  one  month  after 
Jitj     '-'•'•  receiving    or  taking  credit  for,  the  premium  or  consideration, 
M^  make  out  and  execute  a  duly  stamped  policy  ;  or 

(2)  Makes,  executes,  or  delivers  out,  or  pays  or  allows  in  account,  any 

money  upon  or  in  respect  of  any  fire  policy  which  is  not  duly 

stamped  (e). 

There  is,  however,  no  statutory  provision,  as  there  is  in  the  case  of  a 
marine  policy,  requiring  the  contract  to  be  expressed  in  a  policy,  and 
invalidating  such  policy  if  it  is  not  duly  stamped  (/).  It  would, 
therefore,  appear  that  a  stamped  policy  is  not  essential  to  the  validity  of 
the  contract,  and  that  there  is  no  necessity  to  embody  the  contract  in 
a  policy  or  writing  of  any  kind  (g).  Even  where  the  contract  is  embodied 
in  a  policy  which  is  not  stamped,  the  policy  is  receivable  in  evidence 
in  criminal  preceedings  (h),  and  although  it  cannot,  as  a  rule,  be  used 
in  civil  proceedings  so  long  as  it  remains  unstamped  (i),  it  may  be  stamped 
at  any  time  after  execution  upon  payment  of  the  duty  and  a  penalty  of 
ten  pounds  (fc). 

(e)  Stamp  Act,  1891  (54  &  55  Viet.  c.  39),  other  provision  of  the  statute  can  apply,  and 

g.  100.  the  assured  is  not  therefore  precluded  from 

(f)Ibid.,    s.   95;     Thompson    v.   Adams  suing,  nor  the  insurers  from  making  payment, 

(1889),   23  Q.  B.  D.  361,  per  MATHEW,  J.,  upon  the  parol  contract,  though  the  latter  may 

at  p.  365.  incur  the  penalty  imposed  by  ibid.,  s.  100  (1) 

(g)  This  seems  to  follow  from  the  fact  that  for  failing  to  issue  a  stamped  policy  within 

though  s.    100  (2)  of  the  Stamp  Act,   1891  the  prescribed  time.     See,  however,  M'Elroy 

(54  &  55  Viet.  c.  39),  imposes  a  penalty  for  v.  London  Assurance  Corporation  (1897),  24 

making  payment  upon  an  unstamped  policy,  R.  (Ct.  of  Sess.)  287.     As  to  the  question 

it  postulates  the  existence  of  a  policy  capable  whether  the  contract  of  fire  insurance  can 

of  being  stamped  before  the  penalty  can  be  be  made  by  parol,  see  p.  91,  ante. 
incurred.     If  therefore  the  contract  is  not  (h)  Stamp  Act,  1891  (54  &  55  Viet.  c.  39), 

expressed  in  any  document,  so  that  there  is  s.  14. 
no  policy  within  the  meaning  of  the  statute  (i)  Ibid. 

(see  note  (z),  p.  109,  ante),  neither  this  nor  any          (k)  Ibid.,  s.  15. 
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A  POLICY  of  fire  insurance  by  its  stipulations  (a)  contemplates  the  existence 
of  a  particular  state  of  facts,  and  imposes  upon  the  assured  certain  duties, 
which  are  to  be  performed  either  before  or  after  the  completion  of  the 
contract.  Such  stipulations  are  divided  into  two  classes,  namely  :— 

(1)  Conditions,  where  by  reason  of  the  non-existence  of  the  contem- 
plated state  of  facts,  or  of  the  assured's  failure  to  perform  the  specified 
duties,  the  validity  of  the  policy  or  the  liability  of  the  insurers,  as  the 
case  may  be,  is  affected.  Conditions  may  be  subdivided  as  follows, 
namely  : — 

(i)  Conditions  precedent  of  the  contract,  the  effect  of  which  is  that, 
in  case  of  their  non-fulfilment,  the  policy  never  attaches,  but 
is  void  ab  initio  ; 

(ii)  Conditions  subsequent  of  the  contract,  which  provide  that  in 
certain  events  the  policy  shall  cease  to  attach  (b).  In  this  case 
the  policy,  not  being  void  ab  initio,  has  attached,  but  is  subse- 
quently avoided. 

(a)  Such    stipulations    do    not    alter    the  condition  is  practically  a  condition  precedent 

character  of  the  risk  upon   which  the  in-  to  the  liability  of  the  insurers,  since  it  is  only 

surance  depends  ;  they  grow  out  of,  and  are  in  cases  where  a  claim   is   made  upon  the 

subsidiary    to,    the    subject-matter    of    the  insurers  that  a  breach  of  it  comes  to  be  im- 

insurance  (Lancashire  Insurance  Co.   v.  In-  portant.     The  phrase  "  condition  precedent 

land  Revenue  Commissioners,  [1899]  1  Q.  B.  to  the  liability  of  the  insurers  "  will  therefore 

353,  per  BRUCE,  J.,  at  p.  359).  be  used  throughout  this  chapter  as  including 

(6)  Barnard  v.  Faber,  [1893]  1  Q.  B.  340,  conditions  subsequent. 
C.  A.,  per  BOWEN,  L.J.,  at  p.  344.     Such  a 
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(iii)  Conditions  precedent  to  the  liability  of  the  insurers.  These  do 
not  come  into  operation  until  after  a  loss  has  happened.  The 
validity  of  the  policy  is  not  affected,  but  the  assured  is  pre- 
cluded from  recovering  under  it,  unless  and  until  he  has  fulfilled 
them  (c). 

(2)  Stipulations,  which  are  not  conditions,  where  neither  the  validity 
of  the  policy  nor  the  liability  of  the  insurers  is  brought  into  question. 

SECT.  1.     THE  NATURE  OF  CONDITIONS. 

The  distinction  between  the  two  classes  of  stipulations  arises  from  their 
nature.  A  stipulation  is  a  condition  precedent  to  the  validity  of  the 
policy,  when  it  defines  the  basis  of  the  contract  between  the  parties,  and 
deals  with  matters  which  are,  or  which  the  parties  agree  to  treat  as, 
essential  to  its  validity ;  a  failure,  therefore,  to  perform  such  a  stipula- 
tion from  whatever  cause  goes  to  the  root  of  the  contract  (d).  Similarly, 
though  a  stipulation  rruny  not  be  a  condition  precedent  to  the  validhVy  of 
the  policy,  it  may  define  the  rights  of  the  assured  under  it,  and  may 
prescribe  the  conditions  under  which  alone  his  contracts-is  to  remain  valid, 
or  his  right  to  claim  payment  against  the  insurers  is  to  be  enforced.  In 
these  cases  the  stipulation  is  a  condition  precedent  to  the  liability  of  the 
insurers. 

The  insurers  undertake  their  liability  under  the  policy  on  the  assump- 
tion that  certain  facts  exist,  or  that  certain  duties  have  been,  or  will  be 
performed.  If,  therefore,  the  facts  do  not  exist,  or  the  duties  are  not 
performed,  the  essence  of  the  contract  is  changed,  and  the  policy  never 
attaches,  or  the  liability  never  arises,  as  the  case  may  be.  If  this  were 
not  so  the  insurers  would  be  called  upon  to  carry  out  a  contract  which  they 
did  not  make,  and  which  is  so  far  different  from  the  contract  which  they 
did  in  fact  make,  that  it  does  not  rest  upon  the  same  foundations. 

On  the  other  hand,  a  stipulation  is  not  a  condition  precedent  if  the 
facts  or  duties  to  which  it  relates  are  only  collateral  to  the  main  purpose 
of  the  contract.  A  breach  of  such  a  stipulation  does  not,  therefore,  go  to  the 
root  of  the  contract  or  affect  either  the  validity  of  the  policy  or  the  liability 
of  the  insurers,  since  the  original  contract  between  the  parties  remains 
substantially  unchanged.  The  insurers  cannot,  therefore,  escape  from 
liability  on  the  ground  either  that  the  policy  is  incapable  of  applying  to 
the  circumstances  which  actually  exist,  and  is,  therefore,  avoided,  or  that 
the  conditions  under  which  their  liability  was  to  arise  have  not  been 
fulfilled.  They  are  bound  to  perform  their  part  of  the  contract,  their 
remedy  being  by  action  against  the  assured  to  recover  from  him  such 
damages  as  are  attributable  to  his  breach  of  the  stipulation  (e).  Any 

(c)  As   the   sole   distinction    between   the  (d)  See  p.  117,  post. 

three  kinds  of  conditions  lies  in  the  time  at  (e)  London  GuarantieCo.v.Fearnley(188Q), 

which  they  come  into  operation,  and  as  they  5   A.    C.    911    (guarantee   policy),   per   Lord 

are,  in  all  other  respects,  governed   by  the  BLACKBURN,  at  p.  915  ;    Stavers  v.  Curling 

same  rules,  they  will  not  be  treated  separately  (1836),    3    Bing.    N.    C.    355   (contract),   per 

in  this  chapter,  and  the  phrase  "  condition  TINDAL,  C.J.,  at  p.  3C8,  following  Ritchie  v. 

precedent  "  will  be  used  as  applying  to  all.  Atkinson  (1808),  10  East,  295  (charterparty). 
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stipulation,  however,  which  would  not  ordinarily  be  constrifed  as  a  con- 
dition precedent,  may  be  made  a  condition  precedent,  if  such  be  the  inten- 
tion of  the  parties  (/),  and,  in  practice,  most  of  the  stipulations  in  a 
policy  are  made  conditions  precedent  (g). 


SECT.  2.     THE  CLASSIFICATION  OF  CONDITIONS. 
Conditions  precedent  are  of  two  kinds,  implied  and  express. 

\       Sub-sect.  1.     Implied  Conditions. 

In  every  policy  of  fire  insurance  there  are  certain  conditions,  the  fulfil- 
ment of  which  is  essential  to  the  validity  of  the  policy  or  to  the  liability 
of  the  insurers,  and  they  are,  therefore,  applicable,  even  though  they 
are  not  set  out  in  the  policy.  These  implied  conditions  are  the  following, 
namely  : — 

(1)  That  the  subject-matter  of  insurance  is  in  existence  at  the  date  of 
effecting  the  policy  (h)  ; 

(2)  That  the  subject-matter  is  so  described  as  clearly  to  identify  it  (i). 

(3)  That  in  case  of  loss  the  property  destroyed  is  the  property  intended 
to  be  insured  (fe). 

(4)  That  the  assured  has  an  insurable  interest  (Z). 

(5)  That  the  assured  observes  good  faith  towards  the  insurers  at  all 
material  times  and  in  all  material  particulars  (m). 

Any  other  conditions  precedent  in  a  policy  of  fire  insurance  must  be 
expressly  made  so  by  the  parties.  Thus,  it  is  not  an  implied  condition 
that  an  answer  to  a  question  (n),  or  a  statement  of  belief  or  opinion  (o) 
is  true,  provided  that  such  answer  or  statement  is  bond  fide  made  ;  or 
that  the  assured  must  disclose  the  nature  of  his  interest  in  the  subject- 
matter  (p)  ;  or  that  the  policy  is  not  to  attach  until  payment  of  the 
premium  (q)  ;  or  that  the  assured  shall  not  increase  the  danger  of  fire 
either  by^-  his  own  negligence  (r),  or  by  an  alteration  made  in  the 

(/)  Seep.  ll(j,  post.  (o)  Jones     v.    Provincial     Insurance     Co. 

(g)  Ibid.  (1857),  3  C.  B.  (N.  s.)  65  (life  assurance); 

(h)  See  p.  15,  ante.  Cope  v.  Scottish  Union  and  National  Insur- 

(i)  See  p.  14,  ante.  ance  Co.  (1897),  5  Brit.  Co.  L.  R.  329,  where 

(k)  Ibid.  the  statement  of  opinion  was  as  to  value  ; 

(I)  See  p.  21,  ante.  see  further,  p.  140,  post. 

(>n)  Seep.  127,  post.  (p)  London   and     North-Western    Railway 

(n)  Joel  v.  Law  Union  and  Crown  Insiir-  Co.  v.  Glyn  (1859),  1  E.  &  E.  052,  per  EELE, 

ance  Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assur-  C.J.,  at  p.   663:     "In  future,   if  insurance 

ance),    per    VAUGHAN    A\TILLIAMS,    L.J.,    at  companies  wish  in  granting  such  policies  as 

p.  874  :    "  I  do  not  think  that  there  is  any-  the  present  to  limit  their  responsibility  to 

thing  in  law  to  make  the  truth  of  the  answers  the  responsibility  of  the  carrier  upon  pro- 

a  condition  precedent  to  the  liability  of  the  ceedings  being  taken  against  him  in  invitum, 

defendants  on    the  policy,  and  if  the  truth  they   must   employ   precise   words   to   that 

of  the  answer    is  not    such  a  condition,  it  effect." 

comes  within  the  dictum  of  WILLES,  J.,  in  (q)  Kelly  v.  London  and  Staffordshire  In- 

Whedlon  v.  Hardisty  "  (1858),  8  E.  &  B.  232,  surance  Co.  (1885),  Cab.  &  E.  47. 

at  p.  299.     See  further,  p.  147,  post.  (r)  See  p.  66,  ante. 

W.I.  I 
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subject-matter  of  insurance  or  in  its  surroundings  during  the  currency 
of  the  policy  (s). 

The  operation  of  an  implied  condition  precedent  may  be  modified  or 
excluded  by  the  intention  of  the  parties  (/).  Thus,  it  is  not  necessary 
in  the  case  of  a  retrospective  insurance  that  the  subject-matter  should  be 
in  existence  at  the  date  of  effecting  the  policy  (u)  ;  and  the  duty  of  observ- 
ing good  faith  or  the  effect  of  not  doing  so  may  be  limited  by  an  express 
condition  (x). 

Sub-sect.  2.    Express  Conditions. 

Since  the  non-fuliilment  of  a  stipulation  which  is  not  a  condition 
precedent  does  not  absolve  the  insurers  from  liability  on  the  policy, 
however  greatly  they  may  have  been  prejudiced  thereby  (y),  and  the 
remedy  by  action  against  the  assured  to  recover  damages  for  its  non- 
fulfilment  affords  them  little  or  no  protection,  insurers  are  entitled,  and, 
it  is  their  practice,  for  the  purpose  of  their  own  security,  to  make  the 
fulfilment  of  various  stipulations  a  condition  precedent  to  their  obligation 
to  pay  (z).  They  must,  however,  take  care  that  the  language  of  the 
stipulation  is  clear  and  explicit ;  for  they  cannot,  in  such  a  case,  rely  on 
a  condition  which  is  not  expressed  in  the  policy  (a). 

It  is  competent  to  the  parties  to  make  any  stipulation  in  the  policy  (b), 
whether  positive  or  negative,  an  express  condition  precedent  either  to  the 
validity  of  the  policy  itself,  or  to  the  liability  of  the  insurers  thereunder  (c), 

(.s)  See  Chap.  XVI.  surance  Co.  v.  Inland  Revenue  Commissioners, 

(t)  Fou-kes    v.     Manchester    and    London  [1899]  1  Q.  B.  353  (accident  insurance),  per 

Assurance  Association  (1863),  3  B.  &  S.  917  BRUCE,  J.,  at  p.   359;    Barnard  v.   Faber, 

(life    assurance),    per    BLACKBURN,    J.,    at  [1893]  1  Q.  B.  340,  C.  A. 
p.    930.     But    the    implied    condition    must  (a)  Ba.rnnJ<ilr  v.  Harvey  (1859),  4  H.  &  N. 

be  clearly  excluded  (Joel  v.  Law  Union  and  445  ;  Joelv.  Law  Union  and  Crown  Insurance 

Crown  Insurance  Co.,  [1908]  2  K.  B.  863,  C.  A.  Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assurance), 
(life  assurance),  per  VAUGHAN  AViLLiAMS,  L.J.,  (b)  Thus,  an  alteration  in  the  articles  of 

at  p.  878).  association  of  a  mutual  insurance  company, 

(u)  See  p.  27,  ante.  though   invalid   as   an   alteration    owing   to 

(x)  See  p.  129,  post.  non-compliance  with  the  statutory  require- 

(y)  See  p.  112,  ante.  ments,   may,   if   printed   on   the   policy,   be 

(z)  London    Guarantee    Co.     v.     Frarnlcy  valid  as  a  condition,  and  therefore  binding 

(1880),  5  A.  C.  911  (guarantee  policy),  per  on    the    members    (Muirhend   v.    Forth   and 

Lord  BLACKBURN,  at  p.  915:  "It  has  long  North    Sea     Steamboat     Mutual    Insurance 

been    the    practice    of    companies    insuring  Association, [1894]  A.  C.  72(marine insurance), 
against   fire  for  the   purpose  of   their   own  (c)  Thomson  v.  Weems  (1884),  9  A.  C.  671 

security,  to  incorporate  in  the  policies,  by  (life  assurance),    per    Lord   BLACKBURN,    at 

reference  to  their  proposals,  various  stipu-  p.  683  :    "  It  is  competent  to  the  contracting 

lations    for     matters    to    be    done    by    the  parties,  if  both  agree  to  it  and  sufficiently 

assured  making  a  claim  before  the  company  express  thoir  intention  so  to  agree,  to  make 

is  to  pay  them  and  (as  the  remedy  by  action  the    actual    existence    of    anything    a    con- 

for  not  complying  with  the  stipulation  would  dition    precedent    to    the    inception    of    the 

not  atford  them  any  protection)  to  make  the  contract ;    and,  if  they  do  so,  the  non-exist- 

fulrilment  of  those  conditions  a  condition  pre-  ence  of  that  thing  is  a  good  defence.     And 

cedent   to   their   obligation   to   pay.     There  it   is   not  of   any   importance   whether   the 

was  much  controversy  on  the  subject  about  existence    of    that    thing    was    or    was    not 

a  century  ago  ;   biit  since  the  case  of  Worslcy  material ;    the  parties  would  not  have  made 

v.    Wood  it  has  been  settled  law  that  this  it  part  of  the  contract  if  they  had  not  thought 

mode  of  protecting  themselves  is  effectual.  it  material,  and  they  have  a  right  to  deter- 

U'orsleyv.  Wood  (1796),  6  T.  R.  710,  per  Lord  mine  for  themselves  what  they  shall  deem 

KENYON,  C.J.,  at  p.   718 ;    Lancashire    In-  material.''       Stavers    v.    Curling    (1836),    3 
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and  it  is  immaterial  for  what  purpose  it  is  introduced  (d).  Thus,  they  may 
agree  that  the  actual  existence  of  something  shall  be  a  condition  precedent 
to  the  inception  of  the  contract  (e)  ;  or,  that  in  the  event  of  circumstances 
increasing  the  actual  risk  above  that  which  was  contemplated  and  paid 
for,  the  policjr  shall  be  avoided  (/)  ;  or,  that  the  assured  shall  not  be 
entitled  to  recover,  notwithstanding  the  happening  of  a  fire,  unless  he 
gives  notice  to  the  insurers  within  a  specified  time  (g)  ;  or  unless  the  amount 
recoverable  is  ascertained  in  a  particular  way  (/&).  Where  the  stipulation 
does  not  go  to  the  root  of  the  contract  (i),  the  insurers  must  show  from  its 
language  that  the  assured  agreed  that  it  was  to  be  treated  as  a  condition 
precedent  (k),  and  unless  they  succeed  in  doing  so,  such  a  stipulation  will 
not  be  construed  as  a  condition  precedent  (I). 

There  are  twTo  cases  in  which  a  stipulation  of  the  policy  cannot  be 
treated  as  a  condition  precedent,  namely  : — 

(1)  Where  the  stipulation  appears  to  be  so  capricious  and  unreasonable 
that  the  court  ought  not  to  enforce  it  (m)  ;  and 

(2)  Where  the  stipulation  is  in  its  nature  incapable  of  being  made  a 
condition  precedent,  inasmuch  as  it  relates  to  things  to  be  done  after  the 
payment  under  the  policy  is  due,  such  as,  for  example,  assisting  the 
insurers  to  obtain  reimbursement  of  the  amount  which  they  have  paid  (n). 


Bing.  N.  C.  355  (contract),  per  TINDAL,  C.  J., 
at  p.  367  ;  Braunstein  v.  Accidental  Death 
Insurance  Co.  (1861),  1  B.  &  S.  782  (accident 
insurance),  per  BLACKBURN,  J.,  at  p.  799  ; 
Anderson  v.  Fitzgerald  (1853),  4  H.  L.  Cas. 
484  (life  assurance),  per  Lord  CEANWOETH, 
at  p.  503. 

(d)  De  Hahn  v.  Hartley^  (1786),   1  T.  R, 
343  (marine  insurance)  (affirmed  2  T.  B.  186 
Ex.  Ch.),  per  Lord  MANSFIELD,  C. J.,  at  p.  345. 

(e)  Thomsons.  JFeems(1884),9A.C. 671  (life 
assurance),  per  Lord  BLACKBURN,  at  p.  683. 

(/)  Andrews  v.  Patriotic  Assurance  Co. 
(No.  2)  (1886),  18  L.  R.  Ir.  355,  per  PALLES, 
C.B.,  at  p.  361. 

(g)  See  Chap.  XX. 

(h)  See  Chap.  XXII. 

(«')  See  p.  117,  post. 

(k)  Thomson  v.  Weems,  supra,  per  Lord 
BLACKBURN,  at  p.  682,  following  Anderson  v. 
Fitzgerald,  supra,  per  Lord  ST.  LEONARDS,  at 
p.  507. 

(I)  Joel  v.  Law  Union  and  Crown  Insurance 
Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assurance), 
per  FLETCHER  MOULTON,  L.J.,  at  p.  886  : 
"  To  make  the  accuracy  of  these  answers  a 
condition  of  the  contract  is  a  contractual 
act,  and  if  there  is  the  slightest  doubt  that 
the  insurers  have  failed  to  make  clear  to 
the  man  on  whom  they  have  exercised  their 
right  of  requiring  full  information  that  he 
is  consenting  thus  to  contract,  we  ought  to 
refuse  to  regard  the  correctness  of  the 
answers  given  as  being  a  condition  of  the 
validity  of  the  policy.  In  other  words, 
the  insurers  must  prove  by  clear  and  express 
language  the  animus  contrahcndi  on  the  part 


of  the  applicant ;  it  will  not  be  inferred  from 
the  fact  that  questions  were  answered  and 
that  the  party  interrogated  declared  that 
his  answers  were  true." 

(ra)  London  Guarantie  Co.  v.  Fearnley 
(1880),  5  A.  C.  911  (guarantee  policy),  per 
Lord  WATSON,  at  p.  919 ;  McEwan  v. 
Guthridge  (I860),  13  Moore  P.  C.  304,  where 
a  condition  avoiding  the  policy  if  there  were 
more  than  fifty-six  pounds  of  gunpowder  on 
the  premises  was  held  not  unreasonable. 
Compare  Doe  d.  Pitt  v.  Laming  (1814),  4 
Camp.  73,  where  a  condition  provided  that 
on  the  death  of  the  assured  his  policy  might 
be  continued  to  his  peisonal  representatives, 
provided  that  an  indorsement  on  the  policy 
was  made  to  that  effect  within  three  months 
after  his  death,  and  Lord  ELLENBOROUGH 
doubted  the  legality  of  the  condition  ;  Bradley 
v.  Essex  and  Suffolk  Accident  Indemnity 
Society,  Ltd.  (1911),  27  T.  L.  R.  455  (acci- 
dent insurance),  per  BRAY,  J.,  at  p.  457.  In 
Canada  there  are  statutory  provisions 
governing  the  imposition  of  conditions  by 
insurers  ;  any  variations  from  the  statutory 
conditions  must  be  indicated  as  prescribed 
(Citizens  Insurance  Co.  of  Canada  v.  Parsons 
(1881),  7  A.  C.  96  P.  C.),  and  must  also  be 
reasonable  (Reddich  v.  Saugeen  Mutual  Fire 
Insurance  Co.  (1888),  15  Ont.  App.  363). 

(n)  London  Guarantie  Co.  v.  Fearnley, 
supra,  per  Lord  BLACKBURN,  at  p.  916,  and 
per  Lord  WATSON,  at  p.  919.  Compare 
Barnard  v.  Faber,  [1893]  1  Q.  B.  340,  C.  A., 
per  BOWEN,  L.J.,  at  pp.  343,  344.  Bradley 
v.  Essex  and  Suffolk  Accident  Indemnity 
Society,  Ltd.,  supra. 


11G 


THE   CONDITIONS  OF  THE   POLICY. 


The  time  for  performance  must,  however,  by  the  terms  of  the  stipulation 
be  necessarily  postponed  until  after  the  date  for  payment  under  the 
policy  ;  and  the  fact  that  no  time  for  performance  is  specified  does  not 
show  that  the  obligation  must  be  livated  as  if  its  performance  was  refer- 
able to  a  period  subsequent  to  such  date,  and  could  not  be  insisted  on  at 
an  earlier  period.  Even  where  the  stipulation  is,  on  its  face,  capable  of 
being  fulfilled  either  before  or  after  the  date  of  payment,  the  fact  that 
the  parties  have  expressly  declared  it  to  be  a  condition  precedent  is  suffi- 
cient to  limit  the  time  for  performance  to  the  antecedent  period  (o). 

The  usual  express  conditions  precedent  contained  in  a  policy  (p)  relate 
to  the  following  matters,  namely  : — 

(1)  Material  misdescription  (q)  or  misrepresentation  as  to,  or  omission 
to  state  material  facts  (r),  or  any  misstatement  in  answer  to  questions  (s)  ; 

(2)  Increase  of  risk  or  removal  of  insured  property  (t) ; 

(3)  Alienation  of  interest  (u)  ; 

(4)  Pa3*ment  of  the  premium  (x)  ; 

(5)  Notice  and  particulars  of  loss  within  a  specified  time  (y) ; 

(6)  Fraudulent  claims  (z)  ; 

(7)  Eights  of  the  insurers  upon  loss  (a),  including  a  power  to  enter  the 
premises  on  which  the  fire  took  place  and  take  possession  of  any  damaged 
property  (b)  ; 

(8)  The  existence  of  other  insurances  (c)  ; 

(9)  Arbitration  (d). 


SECT.  3.  THE  TEST  OF  A  CONDITION  PRECEDENT. 

Whether  any  particular  stipulation  is  a  condition  precedent  or  not, 
is  a  question  of  intention,  to  be  determined  by  the  Court  upon  the  con- 
si  ruction  of  the  language  in  which  it  is  framed  (e). 

Whefre  a  stipulation  is  actually  called  in  the  policy  a  condition  pre- 
cedent, or  a  warranty  (/),  or  where  the  policy  declares  that  its  non- 
fulfilment  shall  render  the  policy  null  and  void,  or  of  no  effect,  or  shall 


(o)  London  Guarantic  Co.  v.  Fearnlcy 
(1880),  5  A.  C.  911  (guarantee  policy),  per 
Lord  WATSON,  at  pp.  919,  920. 

(p)  See  the  various  examples  in  Appen- 
dix II.  The  Fire  Offices'  Committee 
require  the  inclusion  of  certain  conditions 
relating  to  the  rights  of  the  insurers  upon 
the  happening  of  a  loss  in  all  "  Home " 
policies  issued  by  its  members.  Such  con- 
ditions relate  to  (1)  immediate  notification 
of  loss,  particulars  of  loss  within  thirty  days 
and  such  proof  as  may  be  reasonably  re- 
quired ;  (2)  the  right  to  take  possession  of 
the  insured  property  and  to  deal  with  the. 
salvage;  (3)  the  right  to  reinstate;  (4) 
the  right  to  have  other  subsisting  insurances 
taken  into  account ;  (5)  arbitration. 

(q)  See  p.  159,  post. 

(r)  See  p.  1-7,  ji<i.<t. 

(s)  See  p.  145,  po*t. 

(t)  See  Chap.  XVI. 


(«)  See  Chap.  XVII. 
(x)  See  Chap.  XV. 
(y)  See  Chap.  XX. 
(z)  Ibid. 

(a)  See  Chap.  XIX. 

(b)  Ibid. 

(c)  See  Chap.  XXV. 

(d)  See  Chap.  XXII. 

(c)  Braunstein  v.  Accidental  Death  In- 
surance Co.  (1861),  1  B.  &  S.  782  (accident 
insuranqp),  per  BLACKBURN,  J.,  at  p.  799  ; 
Hi  ir  v.  Northern  Counties  of  England  In- 
surance Co.  (1879),  4  L.  R.  Ir.  H89  ;  'FuwcM  v. 
Lii-crpool  and  London  and  Globe  Insurance  Co. 
(1808),  27  U.  C.  Q.  B.  225,  where  it  was  held 
that  the  question  whether  a  certificate 
demanded  by  the  insurers  was  within  the 
condition  was  for  the  Court.  As  to  the 
;:'-ii'Tal  rules  <if  construction  to  be  applied, 
see  p.  100,  anli\ 

(/)  Newcastle  Fire  Insurance  Co.  v.  J/«c- 
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disentitle  the  assured  from  recovering  (</),  the  intention  of  the  parties  is 
clearly  shown,  and  the  stipulation  must  be  construed  as  a  condition 
precedent.  The  intention  of  the  parties  is  equally  clear  where  the  stipula- 
tion in  question  is  one  of  a  series  of  stipulations  which  are  grouped  under 
the  heading  of  conditions  precedent  or  some  analogous  term  (h). 

It  is  not,  however,  necessary  that  a  stipulation  should  be  expressly 
declared  on  the  face  of  it  to  be  a  condition  precedent  (i),  seeing  that  no 
precise  form  of  words  is  required  (k)  ;  but  it  will  not  be  construed  as  a 
condition  precedent  unless  the  intention  of  the  parties  is  clearly  shown  (I). 

A  stipulation  will  be  construed  as  a  condition  precedent  in  the  following 
cases,  namely  : — 

(1)  Where  the  stipulation  relates  to  matters  which  clearly  go  to  the 
root  of  the  contract,  or  which  are  essential  to  the  existence  of  liability  on 
the  part  of  the  insurers,  as  the  case  may  be,  since  the  parties  cannot  have 
intended  its  non-fulfilment  to  have  any  other  result  (m). 

(2)  Where,  from  the  nature  of  the  matters  with  which  the  stipulation 
deals  (n),  it  is  clear  that  the  insurers  cannot  be  taken  to  have  contracted 
on  the  footing  that  its  non-fulfilment  on  the  part  of  the  assured  was  to 
be  visited  by  damages  only  (o). 


morran  and  Co.  (1815),  3  Dow.  255  H.  L., 
followed  in  Hambrough  v.  Mutual  Life  In- 
sitrnace  Co.  of  New  York  (1895),  W.  N.  18, 
C.  A.  (life  assurance)  ;  Barnard  v.  Faber, 
[1893]  1  Q.  B.  340,  C.  A.  ;  Walker  v.  Uzielli 
(1S96),  1  Com.  Cas.  452;  Anderson  v.  Fitz- 
gerald (1853),  4  H.  L.  Cas.  484  (life  assurance), 
per  Lord  CRANWORTH,  at  p.  504  ;  Behn  v. 
Burness  (1863),  3  B.  &  S.  751  Ex.  Ch.  (charter 
party).  As  to  the  effect  of  the  words  "  basis 
of  the  contract,"  see  p.  77,  ante. 

(g)  Mason  v.  Harvey  (1853).  8  Ex.  819. 

(A)  London  Guarantee  Co.  v.  Fearnley(l880), 
5  A.  C.  911  (guarantee  policy),  per  Lord  WAT- 
SON, at  p.  918  :  "  The  effect  of  the  general 
declaration  that  all  the  conditions  of  the  policy 
shall  be  conditions  precedent  appears  to  me  to 
be  precisely  the  same  as  if  a  similar  declara- 
tion had  been  repeated  at  the  commence- 
ment of  each  proviso  and  of  each  separate 
condition  embodied  in  such  proviso." 

(i)  Barnard  v.  Faber,  [1893]  1  Q.  B.  340, 
C.  A.,  per  LINDLEY,  L.J.,  at  p.  342. 

(k)  Weir  v.  Northern  Counties  of  England 
Insurance  Co.  (1879),  4  L.  R.  Ir.  689,  per 
LAWSON,  J.,  at  p.  692  ;  Hotham  v.  East  India 
Co.  (1787),  1  T.  R.  G38  (contract),  per 
ASHHURST,  J.,  at  p.  645. 

(1)  Joel  v.  Law  Union  and  Crown  Insurance 
Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assurance), 
per  FLETCHER  MOULTON,  L.  J.,  at  p.  886  ; 
Wheelton  v.  Hardisty  ( 1858),  8  E.  &  B.  232 
Ex.  Ch.  (life  assurance),  per  MARTIN,  B.,  at 
p.  297. 

(m)  Stovers  v.  Curling  (1836),  3  Bing.  N.  C. 

355  (contract),  per  TINDAL,  C.J.,  at  p.  368  : 

'  The  rule  has  been  established  by  a  long 

series  of  decisions  in  modern  times'that  the 


question  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other  is 
to  be  determined  by  the  intention  and  mean- 
ing of  the  parties,  as  it  appears  on  the  instru- 
ment, and  the  application  of  common  sense 
to  each  particular  case  ;  to  which  intention, 
when  once  discovered,  all  technical  forms  of 
expression  must  give  way.  And  one  of  the 
means  of  discovering  such  intention  has  been 
laid  down  with  great  accuracy  by  Lord 
ELLENBOROUGH  in  Ritchie  v.  Atkinson  " 
((1808),  10  East,  295  (charterparttf)  "to  be 
this  :  that  where  mutual  covenants  go  to 
the  whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  pre- 
cedent to  the  other  ;  but  where  the  covenants 
go  only  to  a  part,  there  a  remedy  lies  on  the 
covenant  to  recover  damages  for  the  breach 
of  it,  but  it  is  not  a  condition  precedent." 

(»)  See  He  Coleman's  Depositories,  Ltd., 
and  Life  and  Health  Assurance  Association, 
[1907]  2  K.  B.  798,  C.  A.  (accident  insurance), 
per  BUCKLEY,  L.J.,  at  p.  813,  holding  that 
a  mere  stipulation  as  to  notice  of  loss,  though 
intended  to  be  essential,  might  not  be  a 
condition  precedent. 

(o)  Barnard  v.  Faber,  supra,  where  the 
policy  contained  the  clause,  "  Warranted  to 
be  on  same  rate,  terms,  and  identical  interest 
as  U.  Insurance  Co.  £800,  and  G.  Insurance 
Co.  £700,"  and  BOWEN,  L.J.,  at  pp.  343, 
344,  said  :  "  There  are  to  be  the  same  rate, 
the  same  terms,  the  identical  interest,  as  in 
the  case  of  the  two  other  companies.  It  is, 
therefore,  a  term  of  the  policy  that  there 
should  be  this  promise  ;  and  if  this  promise 
is  one  which  goes  to  the  root  of  the  whole 
engagement  and  transaction,  then  it  becomes, 
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The  mere  fact  that  the  stipulation  appears  on  the  face  of  the  policy 
does  not  necessarily  render  it  a  condition  precedent  (p}.  In  this  respect 
fire  insurance  appears  to  resemble  life  insurance  and  to  differ  from  marine 
insurance  (q),  where  it  has  long  been  the  rule  that  alTstatements  bearing 
on  the  risk  introduced  into  the  policy  are  to  be  construed  as  warranties  (r). 
On  the  other  hand,  the  stipulation  is  not  prevented  from  being  a  condition 
precedent  by  the  fact  that  it  does  not  appear  upon  the  face  of  the  policy. 
It  may  be  indorsed  upon  the  policy,  or  may  be  contained  in  another  and 
separate  document  (s),  provided  that  it  is  incorporated  into  the  policy  by 
express  words  or  otherwise  (/).  The  question  whether  such  a  stipulation 
is  a  condition  precedent  is  determined  in  the  same  way  as  if  it  were  con- 
tained in  the  policy  itself  (u).  It  sometimes  happens  that  a  stipulation 
thus  incorporated  differs  in  its  terms  from  a  stipulation  contained  in  the 
policy  itself,  more  or  less  covering  the  same  ground.  The  question  then 
arises  as  to  which  of  the  two  is  to  be  taken  as  the  true  condition  precedent 
intended  by  the  parties.  Where  the  incorporated  stipulation  is  more 
general  in  its  terms  than  the  stipulation  contained  in  the  policy,  the  former 
stipulation  is  modified  by  the  latter,  and  is  not  to  be  construed  as  having 
a  wider  application  (x).  Where,  on  the  other  hand,  it  is  the  stipulation 


according  to  the  ordinary  principles  of 
ordinary  law,  a  condition — either  a  con- 
dition precedent  or,  if  the  condition  is  one 
which  cannot  be  construed  as  a  condition 
precedent  and  must  be  a  condition  subse- 
quent, then  it  becomes  a  condition  subse- 
quent. That  arises  from  the  materiality  of 
the  promise  which  is  assumed  to  be  made, 
and  the  making  of  which  is  to  be  a  term  of 
the  engagement  or  transaction  into  which 
the  underwriter  has  entered.  When  you 
have  got  as  far  as  that,  it  is  clear  that  it  is 
the  term  as  regards  the  risk  which  is  material. 
A  term  as  regards  the  risk  must  be  a  con- 
dition. Then  let  us  look  at  what  the  par- 
ticular words  are — the 'same  rate  and  identical 
interest.'  The  '  same  rate  and  identical 
interest '  are  obviously  words  so  material  to 
the  transaction  that  we  can  only  construe 
them  as  creating  a  condition  precedent." 

(  p)  Gilbert  v.  National  Insurance  Co. 
(1848),  12  Ir.  L.  R.  143;  contra,  Quin  v. 
National  Assurance  Co.  (1839),  Jones  &  Car. 
316,  per  JOY,  C.B.,  at  p.  340,  following  the 
marine  rule. 

(q)  On  this  point,  see  further,  note  (i ),  p.  143, 
post. 

(r)  Thomson  v.  Wcems  (1884),  9  A.  C.  671 
H.  L.  (life  assurance),  per  Lord  BLACKBURN, 
at  p.  684  :  "  In  policies  of  marine  insurance 
1  think  it  is  settled  by  authority  that  any 
statement  of  a  fact  bearing  upon  the  risk 
introduced  into  the  written  policy  is,  by 
whatever  words  and  in  whatever  place,  to 
be  construed  as  a  warranty,  and  primd  facie 
at  least  that  the  compliance  with  that  war- 
ranty is  a  condition  precedent  to  the  attach- 
ing of  the  risk.  I  think  that  on  the  balance 
of  authority  the  general  principles  of  insur- 


ance law  apply  to  all  insurances  whether 
marine,  life,  or  fire  .  .  .  but  I  do  not  think 
that  this  rule  as  to  the  construction  of  marine 
policies  is  also  applicable  to  the  construction 
of  life  policies."  De  Hahn  v.  Hartley  (1786), 
1  T.  R.  343  (marine  insurance),  affirmed  2 
T.  R.  186  Ex.  Ch.  ;  Bean  v.  Stupart  (1778), 
1  Doug.  11  (marine  insurance). 

(s)  Jioutledge  v.  Burrell  (1789),  1  H.  Bl. 
254;  Worsley  v.  Wood  (1796),  6  T.  R.  710. 
As  to  the  effect  of  incorporating  one  policy 
in  another  by  reference  in  the  case  of  a 
Lloyd's  policy,  or  of  a  reinsurance  policy, 
see  Chap.  XXVII. ;  Chap.  XXVI. 

(t)  This  is  the  case  where  the  document 
professes  to  set  forth  the  interpretation 
placed  by  the  insurers  upon  the  terms  of 
their  policies  (Salvin  v.  James  (1805), 
6  East,  571,  where  the  insurers  issued  an 
advertisement  explaining  the  sense  in  which 
they  understood  the  condition ;  Wood  v. 
Dwarris  (1856),  11  Ex.  493  (life  assurance)). 
But  a  document  does  not  become  a  condition 
merely  by  being  folded  inside  the  policy  or 
being  watered  to  it  (Quin  v.  National  Assurance 
Co.,  supra,  per  JoY,C.B.,atp.  339).  A  condition 
contained  in  a  proposal  which  is  not  incor- 
porated with  the  policy,  is  not  a  condition  of 
tin-  policj'  (Fritzley  v.  Oerrnania  Farmers' 
Mutual  Fire  Insurance  Co.  (1909),  19  Ont. 
L.  R.  49,  where  the  policy  was  held  not  to 
be  vitiated  by  an  immaterial  misstatement 
in  the  proposal,  although  such  proposal 
contained  a  warrant}'  of  the  truth  of  the 
assured's  answers  and  expressly  stated  that 
an  untrue  answer  should  avoid  the  policy). 

(u)  See  p.  117,  ante. 

(x)  Compare  Macdonald  v.  Law  Union  Fire 
and  Life  Insurance  Co.  ( 1874),  L.  R.  9  Q.  B.  328 
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contained  in  the  policy  which  has  the  wider  scope,  the  incorporated 
stipulation  prevails  and  narrows  or  excludes  the  application  of  the  more 
general  stipulation  (y). 


SECT.  4.  BREACH  OF  CONDITION. 

In  order  to  ascertain  what  constitutes  a  breach  of  a  condition  pre- 
cedent, it  is  necessary  to  consider  not  only  the  precise  language  in  which 
the  condition  is  framed,  and  the  circumstances  to  which  it  is  intended  to 
apply  (z),  but  also  the  act  which  the  assured  has,  in  fact,  done  or  left 
undone  (a). 

Sub-sect.  1.     What  constitutes  a  Breach. 

Where  the  condition  is  general  in  its  terms,  and  does  not  enter  into 
a  precise  and  detailed  specification  of  what  is  required,  a  reasonably 
substantial  compliance  with  it  is  sufficient.  The  insurers  cannot,  there- 
fore, rely  upon  the  fact  that  the  performance  is  incomplete  in  the  sense 
that  the  terms  of  the  condition  might  have  been  more  closely  complied 
with,  provided  that  the  matters,  as  to  which  there  has  been  a  failure  of 
performance,  are  not  so  material  as  to  prevent  what  has  been  done  from 
being  reasonably  considered  as  a  performance  (b).  As  regards  matters 
with  which  the  condition  specifically  deals,  a  literal  performance  is  re- 
quisite (c),  a  substantial  performance  only  being  insufficient  (d).  If,  there- 
fore, the  condition  goes  into  details,  the  details  must  be  literally  fulfilled  (e), 

(life  assurance).     Presumably,  if  the  stipula-  Cory,  [1897]  1  Q.  B.  335  (marine  insurance), 

tion  in  the  proposal  is  ambiguous,  the  stipu-  where  a  warranty  of  so  much  uninsured  was 

lation  in  the  policy  will  prevail.  held    not    to    be    broken    by    an    insurance 

(y)  FmvTces  v.   Manchester  Life  Assurance  effected  to   cover  the   estimated   deficiency 

Association  (1863),  8  L.  T.  (N.  s.)  310  (life  under    existing    policies    arising    from    the 

assurance).  Compare  Wood  v.  Dwarris(  1856),  insolvency  of  the  underwriters;    Parsons  v. 

11  Ex.  493  (life  assurance) ;  Bradley  v.  Essex  Standard  Fire  Insurance  Co.  (1880),  5  Can. 

and  Suffolk  Accident  Indemnity  Society,  Ltd.  Sup.    Ct.    233,    where    a    condition    against 

(1911),  27  T.  L   R.  455  (accident  insurance),  further   insurances   without   the   consent   of 

(z)  Dobson  v.  Sotheby  (1827),  M.  &  M.  90,  the  insurers  was  held  not  to  be  broken  by 

per  Lord  TENTERDEN,  C.J.,  at  p.  92  ;  Baxen-  the  taking  out  of  a  policy  with  a  new  in- 

dale  v.  Harvey  (1859),  4  H.  &  N.  445,  per  surance  company  in  substitution  for  a  policy 

POLLOCK,  C.B.,  at  p.  451  ;  Towle  v.  National  of  which  the  defendant  insurers  had  notice  ; 

Guardian  Insurance  Society  (1861),  30  L.  J.  Whitla  v.   Manitoba  Assurance   Co.,   [1903] 

(CH.)   900,  C.  A.    (guarantee  policy) ;  North  1  Com.   L.   R.  (Can.)  285,  where  there  was 

British  and  Mercantile  Insurance  Co.  v.  Lon-  no  intention  that  the  two  policies  should  be 

don,  Liverpool,  and  Globe  Insurance  Co.  (1877),  concurrent. 

5  Ch.  D.  569,  C.  A.,  where  a  condition  against  (b)  Mason  v.   Harvey  (1853),   8  Ex.   819, 

double    insurance    was    held    not    to    apply  per  POLLOCK,  C.B.,  at  p.  821. 

except   where   the   same   property  was   the  (c)  Roper  v.  Lendon  (1859),  1  E.  &  E.  825, 

subject-matter  of  insurance,  and  the  interests  per  Lord  CAMPBELL,  C.  J.,  at  p.  829. 

were  the  same.  (d)  See  the  cases  cited  below. 

(a)  Equitable  Fire  and  Accident  Office,  Ltd.  (e)  Neivcastle  Fire  Insurance  Co.  v.  Mac- 

v.  The  Ching  Wo  Hong,  [1907]  A.  C.  96  P.  C.,  morran  and  Co.  (1815),  3  Dow.  256,  H.  L.  ; 

where   a   condition   requiring   notice   to    be  Quin    v.    National    Assurance    Co.    (1839), 

given  of  any  additional  insurance  was  held  Jones  &  Car.  316,  per  JOY,  C.B.,  at  p.  328  ; 

not  to  be  broken  by  an  omission  to  give  Re  Universal  Non-Tariff  Fire  Insurance  Co., 

notice  of  an  insurance  which,  on  its  terms,  Forbes  and  Co.'s  Claim  (1875),  L.  R.  19  Eq. 

never  became  operative  ;    General  Insurance  485,  per  MALINS,  V.C.,  at  p.  494  ;    Bancroft 

Co.    of   Trieste    (Assicurazioni    Oenerali)    v.  v.  Heath,  [1901]  6  Com.  Cas.  137,  C.  A. 
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and  it  is  no  defence  for  the  assured  to  assert  that  such  details  are  im- 
material (/ ).  Nor  can  he  claim  that  part  only  of  the  condition  is  essential, 
and  that  the  rest  of  it  may  be  rejected,  since  the  condition  must  be  taken 
as  a  whole  (g).  The  condition  is,  however,  performed  when  all  that  the 
condition  actually  requires  has  in  fact  been  done  (//).  The  assured  cannot 
be  called  upon  to  do  more,  and  it  is  not  open  to  the  insurers  to  allege 
that  a  literal  performance  is  not  sufficient  for  their  purpose,  since  they 
could  have  made  the  condition  more  stringent  in  its  terms  (/).  On  the 
other  hand,  the  assured  cannot  substitute  other  terms  and  conditions 
in  lieu  of  those  which  the  parties  to  the  contract  have  originally 
made  (fc). 

Where  the  terms  of  the  condition  are  not  complied  with,  it  must  be 
treated  as  broken,  notwithstanding  that  performance  was  rendered 
impossible  by  circumstances  beyond  the  control  of  the  assured  (/).  Nor 
can  his  conduct  be  taken  into  consideration  ;  it  is  equally  a  breach  of  the 
condition  whether  he  acted  in  ignorance  (m),  or  whether  he  was  honest 
01  guilty  of  fraud  (??).  There  is  no  breach  of  the  condition,  however, 
where  he  does  not  know  and  has  no  opportunity  of  knowing  (o)  of  the 
existence  of  the  condition  at  the  time  when  it  ought  to  have  been 


( /  )  Thomson  v.  Weems  (1884),  9  A.  C.  671 
(life  assurance),  per  Lord  BLACKBURN,  at 
p.  683  ;  De  Hahn  v.  Hartley  (1786),  1  T.  R. 
343  (marine  insurance),  affirmed  2  T.  R.  186, 
Ex.  Ch.  ;  Stavers  v.  Curling  (1836).  3  Bing. 
N.  C.  355  (contract),  per  TINDAL,  C.J.,  at 
p.  369 ;  Pearson  v.  Commercial  Union 
Assurance  Co.  (1876),  1  A.  C.  498. 

(g)  Roper  v.  Lendon  (1859),  1  E.  &  E.  825, 
per  Lord  CAMPBELL.  ( '..!.,  at  p.  829,  referring 
to  the  condition  that  particulars  of  loss  were 
to  be  delivered  within  15  days,  and  refusing 
to  disregard  the  period  < if  15  days;  contrast 
Bradlfi/  v.  A*.*  .r  mid  Suffolk  Accident  In- 
demnity Sociil//  (I  (.i  II).  27  T.  L.  R.  455 
(accident  insurant  r). 

(ft)  Shiill-i  \'.  Scottish  AesuranceCorporation, 
Ltd.  (1889),  16  R,  (Ct.  of  Seas.)  1014  (accident 
insurance),  where  a  condition  providing  for 
notice  to  be  sent  to  the  company's  otlice  was 
held  to  be  performed  by  the  giving  of  notice 
to  an  agent,  who  immediately  transmitted 
it  to  the  office,  although  the  condition  further 
provided  that  not  ire  to  an  agent  should  not 
be  a  sufficient  compliance  with  the  condition. 

(/)  HliicUittrxt  v.  Cockill  (1789),  3  T.  R. 
360  (marine  insurance)  ;  Ilijdf  v.  Brno 
(1783),  3  Doug.  213  (marine  insurance), 
where  a  warranty  that  a  ship  had  20  guns 
was  held  not  to  be  broken  by  the  fact  that 
she  had  not  sufficient  men  to  work  them. 

(k)  Woi-4<u  v.  Wood  (1796),  6  T.  R.  710. 
per  Lord  KKNYON,  C.J.,  at  p.  719.  Compare 
Want  v.  Blunt  (1810),  12  East,  183  (life  assur- 
ance), per  Lord  ELLENBOROUGH,  C.J.,  at 
p.  187. 

(/)  Wo/^li  >j  v.  Wood,  supra,  where  the  certifi- 


cate required  by  the  terms  of  the  policy  to 
be  signed  by  the  minister  and  churchwardens 
was  wrongfully  refused  by  them  ;  Gamble  v. 
Accident  Insurance  Co.  (1869),  I.  R.  4  C.  L. 
204  (accident  insurance).  But  if  the  con- 
dition is  to  do  a  thing  which  was  impossible 
from  the  beginning,  it  is  a  nullity  ( \Vorsley 
v.  Wood,  supra,  per  Lord  KENYON,  C.J.,  at 
p.  719). 

(m)  Cassd  v.  Lancashire  and  Yorkshire 
Accident  Insurance  Co.  (1885),  1  T.  L.  R. 
495  (accident  insurance),  where  the 
assured  was  not  aware  that  he  had  sus- 
tained an  injury  until  long  after  the  time 
fixed  in  the  policy  for  giving  notice  ;  Rhode* 
v.  1'iiion  Insurance  Co.  (1883),  2  N.  Z.  L.  R. 
Sup.  Ct.  106.  where  the  assured  failed  to  give 
notice  of  the  loss  of  the  licence  of  the  hotel 
insured,  through  ignorance  of  the  fact. 

(«)  Thomson  v.  'Weems  (1884),  9  A.  C.  (171 
(life  assurance),  per  Lord  BLACKBURN,  at 
p.  ti.s:!  ;  ,S'/v  v.  Ottnii-,1  Agricultural  I/ix/irance 
Co.  (1879).  29  Can.  C.  P.  557.  .Hut  the  con- 
dition may  by  its  terms  be  restricted  to 
cases  of  fraud  ( I-'fiirk<  *  v.  Munctii  .*t<  r  and 
l.»nd»n  Alumna  A. •<«<><•  tut  ion  (1863).  3  B.  & 
S.  917  (life  assurance);  ,sy,  MV*  v.  Xorir<i</>/ 
Fire  Insurance  Co.  (1880),  4  Pug.  &  Burl.. 
(N.  B.)  394;  Md.stm  v.  Agricultural  Mutual 
Axxunnicr  A*xucidtion  of  Canada  (ISIIS),  18 
U.  C1.  C.  P.  IK). 

(o)  If  the  assured  sues  upon  the  policy,  he 
must  be  held  to  be  bound  by  its  conditions 
(Macdonald  v.  Lmr  I  nion  Fire  and  Life 
Insurance.  Co.  (1874),  L.  R.  9  Q.  B.  328  (life 
assurance)).  As  to  rectification  of  the 
policy,  see  p.  104,  ante. 
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fulfilled  (p)  ;    and  the  onus   of   proving  the  knowledge  or  opportunity 
of  knowledge,  as  the  case  may  be,  rests  upon  the  insurers  (q). 

Sub-sect.  2.     The  Effect  of  a  Breach. 

A  breach  of  condition  vitiates  the  policy  not  only  as  against  the  assured, 
but  also,  in  the  absence  of  an  express  condition  to  the  contrary  (r),  as 
against  his  trustee  in  bankruptcy  (s),  and  any  other  person  claiming  through 
the  assured  (t}. 

A  condition  precedent  to  the  validity  of  the  policy  must  be  performed 
before  the  policy  can  become  operative.  If,  therefore,  a  loss  happens 
before  it  is  performed,  whether  such  loss  is  occasioned  by  the  failure  to 
perform  it  or  not  (u),  the  assured  cannot  recover  upon  the  policy,  even  in 
respect  of  property  covered  thereby  to  which  the  condition  does  not  relate, 
or  as  to  which  it  is  not  broken  (a?).  In  the  absence  of  fraud,  however  (y), 
he  is  entitled  to  the  return  of  any  premiums  which  he  may  have  paid  as 
upon  a  failure  of  consideration  (z). 

A  failure  to  perform  a  stipulation  which  is  a  condition  precedent  only 
to  the  liability  of  the  insurers,  does  not  affect  the  validity  of  the  policy, 
but  prevents  the  assured,  in  case  of  loss,  from  recovering  anything  under 
the  policy,  unless  and  until,  where  it  is  still  possible,  the  condition  is 
performed  (a).  In  such  a  case,  therefore,  he  is  not  entitled  to  any  return 
of  premium  (6).  The  onus  of  proving  that  a  condition  has  been  broken 
rests  upon  the  insurers  (c). 

to  A.  B. ,  a  mortgagee  of  the  insured  premises, 
to  the  extent  of  his  interest,  was  not  a  contract 
b}7  the  insurers  to  pay  A.  B.,  nor  an  assign- 
ment of  a  chose  in  action,  and,  therefore, 
the  policy  having  been  avoided  by  breach  of 
condition  on  the  part  of  the  assured,  A.  B. 
had  no  claim  against  the  insurers  ;  see  further 
Chap.  XVII. 

(u)  Sacks  v.  Western  Assurance  Co.,  [1907] 
T.  H.  257,  where  the  condition  provided 
that  the  assured  should  keep  his  books  in  a 
fire -proof  safe  at  night ;  Silver  stone  v.  North 
British  and  Mercantile.  Insurance  Co.,  [1907] 
O.  R.  C.  73,  where  there  was  a  similar  con- 
dition. 

(x)  Sacks  v.  Western  Assurance  Co.,  supra, 
where  the  insurance  was  on  "  stock,  tools, 
and  fixtures  "  for  a  gross  sum,  and  it  was 
held  that  the  breach  of  the  condition  which 
required  the  books  to  be  kept  in  a  fire-proof 
safe  at  night,  avoided  the  whole  contract  and 
that  nothing  could  be  recovered  in  respect 
of  the  fixtures. 

(y)  See  Chap.  XV. 

(z)  Britton  v.  Roual  Insurance  Co.  (1866), 
4  F.  &  F.  905,  per  WILLES,  J.,  at  p.  909. 

(a)  See  p.  112,  ante. 

(b)  See  Chap.  XV. 

(c)  See  R.   S.   C.   Ord.   19,  r.  14;   Davies 
v.  National  Fire  and  Marine  Insurance  Co. 
of  New  Zealand,  [1891]  A.  C.  485  ;    Barrett 
v.  Jermy  (1849),  3    Ex.  R,  535.      Compare 
Gorman    v.    Hand-in- Hand    1/i^n/n/ir,     Co. 
(1877),  J.  R.  11  C.  L.  224. 


(p)  Pattison  v.  Mills  (1828),  1  Dow.  &  Cl. 
342,  H.  L.  (marine  insurance),  per  Lord 
LYNDHURST,  L.C.,  at  p.  301  ;  Watkins  v. 
Ripnill  (1883),  10  Q.  B.  D.  178  (bailment), 
•per  STEPHEN.  J.,  at  p.  188  ;  Irving  v.  Sun 
Insurance  Office,  [1906]  O.  R.  C.  24  ;  Canadian 
Casualty  and  Boiler  Insurance  Co.  v.  Haw- 
thorne ('1907),  39  Can.  Sup.  Ct,  558  (accident 
insurance). 

(q)  Re  Colemans  Depositories,  Ltd.  and 
Life  and  Health  Assurance  Association, 
[1907]  2  K.  B.  798,  C.  A.  (accident  insurance). 

(r)  Such  a  condition,  as  a  rule,  applies 
only  to  assignees  for  value,  and  not  to  a 
trustee  in  bankruptcy  (Jackson  v.  Forster 
(1859),  1  E.  &  E.  463  (life  assurance); 
Dixon  v.  Provincial  Insurance  Co.  (1875), 
24  Can.  C.  P.  55).  It  does  not,  except  in  the 
case  of  an  assignment  amounting  to  a  new 
contract  between  the  insurers  and  the 
assignee  (see  Chap.  XVII.),  prevent  the  policy 
being  vitiated  by  the  prior  acts  of  the  assured 
(Omnium  Securities  Co.  v.  Canada  Fire  and 
Mutual  Insurance  Co.  (1882),  1  Ont,  R.  494)  ; 
but  applies  only  to  subsequent  acts. 

(s)  Re  Carr  and  Sun  Fire  Insurance  Co. 
(1897),  13  T.  L.  R.  186,  C.  A.  ;  Jackson  v. 
Forster,  supra  ;  Dixon  v.  Provincial  Insurance 
Co.,  supra,  where  the  trustee  was  ignorant 
that  the  condition  had  been  broken. 

(t)  Cormier  v.  Ottawa  Agricultural  In- 
surance Co.  (1881).  4  Pug.  &  Burb.  (N.  B.) 
526,  where  it  was  held  that  an  indorsement 
on  a  policy  making  the  loss  (if  any)  payable 


122 


THE   CONDITIONS   OF   THE   POLICY. 


SECT.  5.    WAIVER  AND  ESTOPPEL. 

The  insurers  may,  if  they  think  fit,  elect  to  waive  the  breach  of  any 
condition  precedent,  and  thus  to  affirm  the  policy  (d).  If  they  so  elect, 
the  policy  is  treated  as  in  force  in  the  same  way  as  if  the  condition  had 
been  performed  (c).  There  is,  however,  no  waiver,  unless  the  insurers 
are  fully  acquainted  with  the  facts  relating  to  the  breach  (/),  or  unless 
they  have  so  acted  as  to  preclude  themselves  from  relying  upon  it  (g). 

The  insurers  may  also  dispense  the  assured  from  the  necessity  of 
performing  a  condition  precedent  (h),  or  may  be  estopped  by  their  conduct 
from  insisting  upon  its  performance  (i),  and  in  these  cases  a  failure  to 
perform  the  condition  may  be  disregarded  (j). 


Sub-sect.  1.     Waiver  of  Breach. 

It  is  not  necessary  that  a  waiver  of  a  breach  of  condition  should  be  in 
writing,  unless  there  is  an  express  condition  to  that  effect  (k).  A  parol 
waiver  by  the  insurers,  or  by  their  agent,  acting  within  the  scope  of  his 
authority  (?)  is  sufficient.  There  may  also  be  a  waiver  by  conduct  (m), 
as  where  the  insurers,  with  full  knowledge  (M),  accept  payment  of  the 
premium  (o),  or  otherwise  treat  the  policy  as  still  subsisting  (p),  or  where, 


(d)  Morrison  v.  Universal  Marine  Insurance 
Co.  (1873),  L.  R.  8  Ex.  197,  Ex.  Ch.  (marine 
insurance);    Armstrong  v.  Turquand  (1857), 
9    Ir.    C.    L.    32    (life    assurance) ;     Canada 
Landed   Credit   Co.    v.    Canada   Agricultural 
Insurance  Co.  (1870),  17  Grant  (U.  C.)  418, 
where  the  election  took  place  after  loss. 

(e)  Hemming*  \\  Sceptre  Life  Association, 
Ltd.,  [1905]  1  Ch.  365  (life  assurance).     Till 
avoided,  the  policy  may  be  treated  as  in  force 
(Holland   v.  Russell  (1863),  4   B.   &   S.    14, 
Ex.  Ch.  (marine  insurance)). 

( /  )  M' Entire  v.  Sun  Fire  Office  (1895),  29 
I.  L.  T.  R.  103;  Busteed  v.  West  of  England 
Fire  and  Life  Assurance  Co.  (1857),  5  Ir. 
Ch.  R.  553  (life  assurance). 

(g)  See  p.  124,  post. 

(h)  Pirn  v.  Reid  (1843),  6  M.  &  G.  1  ; 
J'rtrett  v.  Desborough  (1829),  5  Bing.  503 
(life  assurance). 

(i)  Re  Universal  Non-Tariff  Fire  Insurance 
Co.,  Forbes  and  Co.'s  Claim  (1875),  L.  R.  19 
Eq.  485,  where  the  failure  was  occasioned 
by  the  default  of  the  agent  of  the  insurers. 

(j)  See  p.  124,  post. 

(k)  For  the  oases  in  which  a  written 
waiver  may  be  necessary,  see  Chap.  XVI. 
Usually  an  indorsement  upon  the  policy 
is  required. 

(0  Wing  v.  7/nrm/  (1854),  5  De  O.  M.  &  G. 
2G5  (life  assurance)  ;  Hyde  v.  Lefai vre  (1902), 
32  Can.  Sup.  Ct.  474.  Compare  Provincial  As- 
surance Co.  v.  Roy  (1879),  2  Stephens,  Quebec 
Digest,  4(10,  where  the  insurers  were  held 
precluded  from  relyinir  upon  the  l.n-nch  of  a 
condition  against  double  insurance  on  the 
ground  that  their  agent  had  taken  part,  on 


their  behalf,  in  a  settlement  of  the  assured's 
claim,  although  he  had  done  so  in  conse- 
quence of  the  words  of  a  telegraphic  message 
"  decline  to  take  part "  being  incorrectly 
transmitted  as  "  decide  to  take  part." 

(w)  But  a  condition  may  expressly  provide 
that  the  conduct  of  the  insurers  is  not  to 
be  taken  as  a  waiver  (Prevost  v.  Scottish 
1/t ion  and  National  Insurance  Co.  (1898), 
14  Quebec  L.  R.  203). 

(n)  There  is  no  waiver  without  full  know- 
ledge (Phillips  v.  Grand  River  Farmers' 
Mutual  Fire  Insurance  Co.  (1881),  46  Can. 
Q.  B.  334,  where  a  resolution  of  the  directors 
of  the  company  to  pay  the  loss,  followed  by 
an  assessment  to  meet  it,  in  ignorance  of  a 
breach  of  condition,  was  held  not  to  constitute 
a  waiver).  Nor  is  there  a  waiver  when  the 
premium  is  received  in  ignorance  of  the  true 
facts  (Busteed  v.  West  of  England  Fire  and 
Life  Assurance  Co.,  supra.  As  to  the  effect 
of  a  paj-ment  of  premium,  see  further,  Chap. 
XV. 

(o)  Armstrong  v.  Turquand,  supra  ; 
II  'ing  v.  Harvey,  supra  ;  He  minings  \. 
.SV»  [>tre  Life  Association.  Ltd.  A  demand  for 
the  premium  is  not  a  waiver  (Edge  v.  Duke 
(1849),  18  L.  J.  Ch.  183  (life  assurance)); 
but  it  is  otherwise  if  the  premium  is  in  fact 
paid  (Li/on*  v.  Globe  Mutual  Fire  Insurance 
Co.  (1877),  27  Can.  C.  P.  567,  and  (1878), 
28  Can.  C.  P.  62).  But  the  receipt  of  the 
premium  may  be  subject  to  conditions 
(Handh-r  v.  Mutual  lit  *i  rn-  Fund  Association 
(1904),  90  L.  T.  I'll',  C.  A.  (life  assurance)). 

(p)  Canada  Landed  Credit  Co.  v.  Canada 
Agricultural  Insurance  Co.,  supra,  where 
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in  the  case  of  a  continuing  breach,  they  renew  the  policy  (q).  The  assured 
must,  however,  show  that  he  has  been  actually  misled  by  the  conduct  of 
the  insurers  (r).  A  failure  on  the  part  of  the  insurers  to  take  objection 
which  does  not  mislead  him  is  not  sufficient  (s),  since  an  intention  to  waive 
cannot  be  inferred  from  mere  silence  (t),  or  even  from  equivocal  acts  on 
the  part  of  the  insurers  which  are  unknown  to  the  assured  (u).  If,  however, 
objection  is  taken  to  the  assured's  claim  on  other  grounds  there  may  be 
a  waiver  as  to  the  ground  of  objection  which  is  not  taken  (x). 


Sub-sect.  2.     Waiver  of  Performance. 

Where  the  insurers  seek  to  avoid  the  policy  or  to  resist  liability  on  the 
ground  that  the  assured  has  failed  to  comply  with  a  condition  precedent 
of  the  policy,  the  assured  will,  nevertheless,  be  entitled  to  recover,  if  he  is 
able  to  show  that  he  has  previously  been  dispensed  by  the  insurers  from 
the  obligation  of  performing  the  condition  in  question,  and  that,  in  the 
circumstances,  no  breach  of  it  has  therefore  been  committed  (y).  For 
this  purpose  he  must  prove  that  he  was,  in  fact,  dispensed  by  the  insurers 


the  insurers  took  no  objection  to  the 
assured's  defective  particulars  of  loss  until 
after  action  brought ;  Canadian  Mutual 
Fire  Insurance  Co.  v.  Donovan  (1878),  2 
Stephens,  Quebec  Digest,  406,  where  the 
insurers  were  held  precluded  from  objecting 
to  the  sufficiency  of  proofs  by  joining  in  an 
arbitration  on  the  policy ;  Lampkin  v. 
Ontario  Marine  and  Fire  Insurance  Co. 
(1855),  12  U.  C.  Q.  B.  578,  where  the  facts 
were  similar.  But  a  mere  reference  to 
valuators  for  the  purpose  of  ascertaining 
the  amount  does  not  constitute  a  waiver 
(Larocque  v.  Royal  Insurance  Co.  (1879),  23 
L.  Can.  Jur.  217,  where  the  insurers  after- 
wards successfully  repudiated  liability  on  the 
ground  that  the  claim  was  fraudulent). 
Compare  Sutherland  v.  Sun  Fire  Office  (1852), 
14  Dunl.  (Ct.  of  Sess.)  775). 

(q)  Compare  Wing  v.  Harvey,  supra  ;  Law 
v.  Hand-in-Hand  Mutual  Insurance  Co. 
(1878),  29  Can.  C.  P.  1  ;  see  further,  Chap. 
XV. 

(r)  Morrisonv.  Universal  Marine  Insurance 
Co.  (1873),  L.  R.  8  Ex.  197,  Ex.  Ch.  (marine 
insurance) ;  Handler  v.  Mutual  Reserve  Fund 
Association  (1904),  90  L.  T.  192,  C.  A.  (life 
assurance) ;  Whyte  v.  Western  Assurance  Co. 
(1875),  22  L.  Can.  Jur.  215,  P.  C. 

(s)  Western  Assiirance  Co.  v.  Attivell  ( 1857), 
2  L.  Can.  Jur.  181,  where  it  was  held  that 
a  breach  of  condition  as  to  double  insurance 
was  not  waived  by  the  fact  that  the  insurers' 
agent,  on  being  notified  of  such  double 
insurance  after  the  fire,  made  no  specific 
objection  to  the  claim  of  the  assured  on  that 
ground.  Compare  London  and  Lancashire  In- 
surance Co.  v.  Honey  (1876),  2  Viet.  L.  R.  7. 


(t)  Whyte  v.  Western  Assurance  Co.,  supra  ; 
Mason  v.  Andes  Insurance  Co.  (1873),  23 
Can.  C.  P.  37,  where  the  company  took 
no  objection  to  the  proofs  of  loss  until  after 
action  brought. 

(u)  Manufacturers  Life  Insurance  Co.  v. 
Gordon  (1893),  20  Ont.  App.  309  (life  as- 
surance), where  it  was  held  that  such  acts 
as  carrying  the  policy  on  the  books  of  the 
insurers  as  an  existing  policy,  and  including 
the  amount  of  the  policy  in  the  official 
returns,  was  no  evidence  of  a  waiver  of 
forfeiture  for  non-payment  of  premium,  such 
acts  being  unknown  to  the  assured  and  not 
being  intended  to  influence  his  conduct. 

(x)  McManus  v.  Aetna  Insurance  Co. 
(1865),  6  Allen  (N.  B.)  314;  Kelly  v.  Hochelaga 
Fire  Insurance  Co.  (1880),  24  L.  Can.  Jur. 
298,  where  proofs  of  loss  were  delivered  after 
the  time  limited  by  the  policy,  and  it  was 
held  that  the  insurers  by  repudiating  liability 
on  the  ground  of  the  assured's  failure  to 
disclose  threats  of  incendiarism  could  not 
rely  on  the  non-delivery  of  the  proofs  within 
the  prescribed  time  ;  Lampkin  v.  Ontario 
Marine  and  Fire  Insurance  Co.,  supra, 
where  it  was  held  that  the  insurers  could 
not  object  to  the  sufficiency  of  the  notice 
of  loss,  on  the  ground  that  they  had  asked 
for  further  particulars  and  had  repudiated 
liability  on  account  of  suspicious  circum- 
stances connected  with  the  loss. 

(y)  When  a  condition  is  required  to  be 
performed  within  a  specified  time,  an  exten- 
sion of  time  does  not  operate  as  a  waiver  of 
the  condition  beyond  a  reasonable  time 
(Kannemeyer  v.  Sun  Insurance  Co.  (1896),  13 
Cape  Sup.  Ct.  451). 
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from  performance  (~),  or  that  the  insurers  are  estopped  from  assorting 
that  the  condition  continues  to  be  in  force  (a). 

An  actual  dispensation,  or  waiver  of  a  condition  can,  as  a  rule,  be 
made  only  in  accordance  with  and  subject  to  an  express  condition  in  the 
policy  (b).  Where  there  is  no  actual  dispensation,  the  assured  is  never- 
theless entitled  to  succeed  in  the  following  cases,  namely  : — 

(1)  When*  the  insurers  have  rendered  the  performance  of  the  condi- 
tion  impossible  (c)   or   unnecessary  (d),   as,   for   instance,    by   wrongfully 
repudiating  the  policy  or  their  liability  thereunder  before  it   becomes 
necessary  for  the  assured  to  perform  it  (e),  or  by  otherwise  rendering  it 
impossible  for  him  to  do  so  (/)  ;   or 

(2)  Where  the  assured  has  been  led  by  the  conduct  of  the  insurers  to 


(z)  Ashford  v.  Victoria  Jfittital  Assurance 
Co.  (1870),  20  U.  C.  C.  P.  434.  where  the 
assured  was  about  to  answer  certain  questions 
in  the  proposal,  when  the  agent  of  the  in- 
surers told  him  that  it  was  unnecessary. 
.Such  a  dispensation  may  be  inferred  by  the 
jury  from  the  correspondence  (Pirn  v.  Reid 
(1843),  6M.  &  G.  1). 

(a)  Harrison  v.  Douglas  (1835),  3  A.  &  E. 
396  (marine  insurance),  where  the  insurers  by 
making  a  payment  into  Court  were  held  to 
have  waived  the  objection  that  the  time  of 
action    had    not    arrived.     But    the    mere 
handing  over  of  a  policy  containing  a  recital 
under  seal  that  the  premium  has  been  paid 
is  not  a  waiver  of  a  condition  contained  in 
the  policy  that  the  insurers  are  not  to  be 
liable  until  the  premium  is  paid  (Equitable 
Fire  and  Accident  Office,  Ltd.  v.  The  Cling 
Wo  Hong,  [1907]  A.  C.  96  P.  C..  distinguish- 
ing   and    apparently    doubting    Roberts    v. 
Security  Co.,  Ltd.,  [1897    1  Q.  B.  Ill,  C.  A. 
(burglary  insurance),  where  the  recital  in  the 
policy  was  held  to  be  a  waiver  of  the  condi- 
tion).    See  also  Masst  v.  Hochelaya  Mutual 
/ /^miMce Co.  (1878),  22 L.  Can.  Jur.' 124.  where 
a  payment  of  premium  by  a  bill  was  in  the 
circumstances  regarded  as  a  cash  payment 
and  as  a  waiver  of  a  condition  requiring  the 
bill  to  be  paid  within  30  days  ;    Kaffrarian 
Colonial  Bank  v.  Orahamstoum  Fire  Insurance 
Co.  (1885),  5  Buchanan  (East,  Dist,  Ct.  Cape), 
61,  where  the  acceptance  of  verbal  notice  was 
held  to  be  a  waiver  of  written  notice. 

(b)  It  is  usually  required  to  be  indorsed 
on  the  policy  ;  such  an  indorsement  does  not 
require  a  new  stamp  (  Weir  v.  Aberdein  ( 1819), 
2   B.    &    Aid.    320   (marine   insurance),   per 
BAYLEV,  J.,  at  p.  32.r>). 

(c)  Smith  v.  Commercial  Union  Insurance 
Co.  (1872),  33  U.  C.  Q.  B.  69,  where  it  was 
held   that  the   fact  that  after  the  fire  tilt- 
defendants  took  possession  of  the  goods  that 
remained  and  prevented  the  plaintiff  from 
giving  the  account  required  by  a  condition 
of  the  policy,  was  a  perfect  excuse  for  their 
non-compliance  with  such  condition. 

(d)  Ircing  v.  Sim    I  n^/inu/ci    (>j/irr.   [I!I(M;| 
O.  R.  C.  24,  where,  though  the  assured  tailed 


to  give  immediate  notice  of  the  fire  the 
insurers  had  received  timely  notice  from 
their  agent.  Compare  Benson  v.  Ottawa 
Agricultural  Insurance  Co.  (1877),  42  Can. 
Q.  B.  282,  where  a  condition  of  the  policy 
provided  that  if  credit  should  be  given  and 
a  note  taken  for  premiums,  unless  the  same 
should  be  paid  at  maturity  the  policy  should 
be  void,  and  it  was  held  that  the  defendants 
were  estopped  from  setting  up  the  breach  of 
this  condition  as  a  defence,  inasmuch  as 
they  had  written  to  the  assured,  saying, 
"  The  agent  is  an  impostor  and  your  note 
never  came  here,  and  I  advise  you  not  to  pay 
it  whoever  should  call  on  you  for  same." 

(e)  Shiells  v.  Scottish  Assurance  Corpora- 
tion, Ltd.  (1889),  16  R.  (Ct.  of  Sess.)  1014 
(accident  insurance),  where  the  assured  was 
held  to  be  discharged  from  the  duty  of 
sending  in  a  report  on  the  loss  ;  Strong  v. 
Harvey(l825),  3  Bing.  304 (marine  insurance) ; 
Goodwin  v.  Lancashire  Fire  and  Life  Insurance 
Co.  (1873),  18  L.  Can.  Jur.  1,  where  it  was 
held  that  an  absolute  repudiation  of  an 
insurance  effected  by  a  deposit  receipt  when 
the  policy  had  not  been  issued,  dispensed  the 
assured  from  giving  the  requisite  proofs  of 
loss  and  complying  with  the  other  conditions 
indorsed  on  the  insurers'  policies  ;  Hollander 
v.  Royal  Insurance  Co.  (1885),  4  Juta  (Cape), 
(ill,  where  the  assured  was  discharged  from 
the  obligation  of  furnishing  particulars 
within  15  days  by  the  insurers'  repudiation 
of  the  policy  on  the  ground  that  the  assured 
had  been  guilty  of  a  niisdescription,  although 
they  had  at  the  same  time  insisted  on  par- 
ticulars being  furnished  ;  Penley  v.  Beacon 
Assurance  Co.  (1859).  7  Grant  (U.  C.),  130. 
where  the  assured  was  held  not  to  be  bound 
by  a  condition  limiting  the  time  within 
which  action  could  be  brought ;  Morrow  v. 
Lancashire  Insurance  Co.  (1899),  29  Out.  R. 
377,  where  it  was  held  that  the  plaintiff  was 
relieved  from  the  obligation  to  furnish  proofs 
of  loss,  the  insurers  having  repudiated  liability 
on  the  ground  that  the  policy  had  been 
cancelled. 

(/)  A  statement  that  the  insurers  do  not 
consider  themselves  liable  dues  nut  waive  the 
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believe,  and  is  justified  in  believing,  that  the  performance  of  the  condition 
is  not  in  the  circumstances  required  (g),  as,  for  instance,  where  the  insurers 
renew  the  policy  with  knowledge  that  it  is  impossible  to  perform  the 
condition  (h),  or  that  it  has  not  been  performed  (i). 

Sub-sect.  3.     Waiver  by  Agents. 

Where  the  insurers,  as  is  usually  the  case,  are  represented  in  their 
dealings  with  the  assured  by  an  agent,  a  waiver  on  the  part  of  their  agent, 
whether  of  performance  or  of  breach,  may  be  binding  upon  them  so  as  to 
preclude  them  from  relying  upon  the  assured 's  failure  to  perform  a  con- 
dition precedent  (k).  To  constitute  a  waiver  binding  on  the  insurers,  it 
is  necessary  to  establish  the  following  facts,  namely  : — 

(1)  That  the  act  done  by  the  agent  would  be  a  waiver  if  done  by  the 
insurers  themselves  (I)  ;  and 

(2)  That  the  act  done  by  the  agent  binds  the  insurers  as  falling  within 
the  authority  which  he,  in  fact,  possesses  or  which  he  is  held  out  by  them 
as  possessing  (m).     The  policy  may  contain  a  condition  expressly  pro- 
hibiting or  limiting  waiver  by  an  agent  («). 


performance  of  the  condition  where  the 
reason  for  such  a  statement  may  be  the  non- 
performance  itself  (Whyte  v.  Western  Assur- 
ance Co.  (1875),  22  L.  Can.  Jur.  215,  P.  C.). 
(g)  Smithv.  CommercialUnion  Insurance  Co. 
(1872),  33  U.  C.  Q.  B.  69;  Bowes  v.  National 
Insurance  Co.  (1880),  4  Pug.  &  Burb.  (N.  B.) 
437,  where,  after  the  expiration  of  the  time 
limited  for  so  doing,  the  assured  furnished 
proofs  which  were  defective,  but  no  better 
proofs  were  demanded,  and  subsequently,  the 
agent  of  the  insurers  having  adjusted  the  loss 
at  a  sum  which  the  assured  would  not  accept, 
the  secretary  of  the  insurers  wrote  to  the 
assured  sanctioning  the  adjustment  and 
making  no  objection  as  to  the  delay  in 
furnishing  the  proofs,  or  to  the  proofs  them- 
selves, and  it  was  held  that  the  insurers 
had,  by  their  conduct,  waived  the  perform- 
ance of  the  condition  ;  Cann  v.  Imperial  Fire 
Insurance  Co.  (1875),  1  R.  &  C.  (N.  S.)  240, 
where  the  insurers  told  the  assured,  who  was 
absent  at  the  time  of  the  tire,  to  obtain  the 
information  as  soon  as  possible  after  his 
return  home,  as  that  would  do  ;  Roseman  v. 
North  British  Assurance  Co.,  [1904]  0.  R.  C. 
88,  where  the  assured  was  held  to  be  dis- 
charged from  the  necessity  of  giving  notice 
of  a  subsequent  insurance,  the  insurers  having 
taken  steps  to  determine  the  existing  policy  ; 
Mount  Royal  Insurance  Co.  v.  Benoit  (1906), 
15  Quebec  L.  R.  90,  where  the  insurers 
informed  the  assured  that  they  were  them- 
selves investigating  the  circumstances  of  the 
loss,  and  it  was  held  that  he  was  thereby 
dispensed  from  sending  in  proofs  of  loss ; 
Labbe  v.  Equitable  Mutual  Fire  Assurance  Co. 
(1906),  29  Quebec  L.  R.  Sup.  Ct.  143,  where 
the  insurers  offered  a  sum  in  payment  and 
it  was  held  that  this  amounted  to  a  waiver 


of  the  requirements  of  the  condition  as  to 
notice  and  proofs  of  loss. 

(h)  Sulphite  Pulp  Co.  v.  Fdber  (1895), 
1  Com.  Cas.  146,  per  Lord  RUSSELL  OF 
KILLOWEN,  C.  J.,  at  p.  153. 

(i)  NortJiern  Assurance  Co.  v.  Provost 
(1881),  25  L.  Can.  Jur.  211,  where  the  policy 
contained  a  clause  to  the  effect  that  the  house 
insured  was  ft  etre  lambrissee  en  brique,  and 
after  the  expiration  of  a  year,  the  insurers 
accepted  a  renewal  premium  while  the  house 
was  still,  to  their  knowledge,  in  the  same 
state  and  had  not  been  covered  with  brick, 
and  it  was  held  that  they  could  not  take 
advantage  of  the  clause. 

(k)  Wing  v.  Harvey  (1854),  5  De  G.  M.  &  G. 
265  (life  assurance) ;  AnliJ'onl  v.  Victoria 
Mutual  Assurance  Co.  (1870),  20  U.  C.  C.  P. 
434.  As  to  waiver  of  notice  of  loss  by 
agents,  see  Chap.  XX. ;  as  to  waiver  during 
negotiations,  see  p.  150,  post. 

(I)  Wing  v.  Harvey,  supra,  per  KNIGHT- 
BRUCE,  L.J.,  at  p.  269. 

(m)  Acey  v.  Fertile  (1840),  7  M.  &  W.  151 
(life  assurance),  where  the  receipt  of  premium 
by  an  agent  acting  outside  his  authority 
after  the  expiration  of  ten  days  of  grace  did 
not  revive  the  policy,  distinguished  in 
Wing  v.  Harvey,  supra,  where  the  agent  who 
was  authorised  to  receive  premiums  on  the 
insurers'  behalf,  accepted  premiums  with 
knowledge  of  a  breach  of  condition,  and  it 
was  held  that  the  insurers  were  precluded 
from  insisting  on  the  breach ;  Hyde  v. 
Lefaivre  (1902),  32  Can  Sup.  Ct.  474,  where 
an  admission  of  a  claim  and  a  promise  to 
pay  it  by  an  agent  outside  the  scope  of  his 
authority  was  held  not  to  be  a  waiver  on  the 

For  note  (n)  see  p.  126. 
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SECT.  6.   EXCEPTIONS: 

A  condition  precedent  is  intended,  as  a  general  rule,  to  protect  the 
insurers  against  the  consequences  of  some  act  or  omission  on  the  part  of 
the  assured  which  may  result  in  their  prejudice.  There  are  in  use,  how- 
ever, certain  conditions  which  are  not  necessarily  connected  with  the 
conduct  of  the  assured,  and  which  do  not  affect  the  validity  of  the  policy 
in  which  thry  appear.  Their  object  is  to  exempt  the  insurers  from 
liability  in  certain  cases  where  the  assured  sustains  a  loss  which  would  be 
primn  facie  covered  by  his  policy.  Conditions  of  this  kind  are  usually 
called  exceptions  (o).  Two  classes  of  exceptions  are  to  be  distinguished 
according  as  they  relate  to  one  or  other  of  the  following  matters,  namely  : — 

(1)  The  nature  of  the  property  destroyed.     Certain  specified  kinds  of 
property  are  usually  excluded  from  the  scope  of  an  ordinary  policy  (p). 
The  exception  may  provide  either  that  the  insurers  are  not  to  be  liable  at 
all  to  make  good  the  loss  of  any  property  of  the  kind  specified  (q),  or  that 
they  shall  be  liable  to  do  so  only  if  such  property  is  specifically  insured  (r). 

(2)  The  cause  of  the  loss.     The  insurers  are  exempted  from  liability 
where  the  loss  is  attributable  to  one  or  other  of  certain  specified  causes  (s). 

Exceptions  of  both  kinds  are  subject  to  the  same  rules  of  construction 
as  ordinary  conditions,  and  in  particular  it  is  to  be  noted  that  they  are 
to  be  construed  with  the  greatest  strictness  (t).  As  a  rule  (M),  it  is  for  the 
insurers  to  show  that  they  are  protected  by  an  exception  (x),  though  by 
the  language  of  the  exception,  the  duty  is  sometimes  cast  on  the  assured 
of  proving  that,  in  the  circumstances  of  the  case,  the  exception  does  not 

apply  («/)• 

part  of  the  insurers  of  insufficient  proofs  of  Co.  (1832),  2  C.  &  J.  244  (marine  insurance), 

loss.     Compare  Provincial  Assurance  Co.  v.  Compare  Price  v.  Union  Lighterage  Co.  (1903), 

Roy  (1879),  2  Stephens,  Quebec  Digest,  400,  3  Com.  Cas.  155  (carrier),  per  WALTON,  J., 

whore  the  agent's  authority  depended  upon  at  p.  157. 

an  incorrectly  transmitted  telegram ;  Williams  (u)  There  may  be  cases  where  the  excep- 

v.  (_'<n»i'/<i   Farmers'  Mutual  Fire  Insurance  tion  is  special,  in  which  the  words  used  are 

Co.   (1876),   27   Can.   C.   P.    119,   where  the  to    be    regarded    as    those    of    the    assured 

insurers  had  so  conducted  themselves  as  to  (Birrell  v.  Dryer  (1884),  9  A.  C.  345  (marine 

preclude    them    from    denying    the    agent's  insurance),    per    Lord    BLACKBUKN,    at    p. 

authority.  352. 

(n)  M'Millan    v.  Accident   Insurance  Co.  (x)  Gorman    v.    Hand-in-Hand   Insurance 

(1907),  S.  C.  484  (accident  insurance).  Co.    (1877),   I.    R.    11,   C.   L.   224;   Tootal, 

(o)  Phillips,     s.     62.      In     the     ordinary  Broadhurst,   Lee   Co.   v.    London    and    Lan- 

form  of  policy  they  are  included  among  the  cashire  Firr  Insurance  Co.  (1908),   reported 

indorsed  conditions,  see  Appendix  II.  Appendix  IV.  ;  Smith  v.  Accident  Insurance 

(p)  See  Chap.  XIII.  Co.  (1870),  L.  R.  5  Ex.  302  (accident  insur- 

(q)  For  a  list  of  such  kinds  of  property,  see  ancc),  per  KELLY,  C.B.,  at  p.  309  ;   Cornish 

ibid.  v.  Accident  Insurance  Co.  (1889),  23  Q.  B.  D. 

(r)  As   to   goods    held    "in    trust   or   on  453,  C.  A.  (accident  insurance),  per  LINDLEY, 

commission,"  see  ibid.  L.J.,  at  p.  456  ;    Stormont  v.   Waterloo  Life 

(s)  For  the  list  of  usually  excepted  perils,  Assurance  Co.   (1858),   1   F.    &   F.   22  (life 

see  p.  67,  ante.  assurance). 

(t)  Blackctt  v.  Royal  Exchange  Assurance          (y)  See  p.  72,  ante. 


CHAPTER  XII. 

THE   DUTY  OF   GOOD   FAITH. 

SECT.  1.  CONCEALMENT 

Sub-sect.  1.  The  Duration  of  the  Duty  to  Disclose 
Sub-sect.  2.  What  Facts  the  Assured  is  presumed  to  know 
Sub-sect.  3.  What  Facts  must  be  disclosed  - 
Sub-sect.  4.  The  Effect  of  Concealment 
Sub-sect.  5.  The  Proof  of  Concealment 

SECT.  2.  FRAUD  AND  MISREPRESENTATION    - 
Sub-sect.  1.  The  Test  of  Accuracy 
Sub-sect.  2.  The  Effect  of  Inaccuracy  - 

SECT.  3.  QUESTIONS  AJSTD  ANSWERS      - 

SECT.  4.  THE  EMPLOYMENT  OF  AGENTS 
Sub-sect.  1.  By  the  Assured 
Sub-sect.  2.  By  the  Insurers 


PACE 

-  127 
130 

-  130 

-  132 

138 
138 

-  139 
139 

-  141 

145 

-  147 
148 

-  149 


A  CONTRACT  of  fire  insurance  is  a  contract  uberrimae  fidei  (a),  and  the 
assured  is  required  to  observe  the  utmost  good  faith  towards  the  insurers 
during  the  negotiations  leading  up  to  the  completion  of  the  contract  (b). 


(a)  Dalgleishv.  Jarvie  (1850),  2  Mac.  &  G. 
231  (injunction),  per  ROLFE,  B.,  at  p.  243  : 
"...  the  application  for  a  special  injunc- 
tion is  very  much  governed  by  the  same 
principles  which  govern  insurances,  matters 
which  are  said  to  require  the  utmost  degree 
of  good  faith,  '  uberrima  fides.'  In  cases  of 
insurance  a  party  is  required  not  only  to 
Btate  all  matters  within  his  knowledge,  which 
he  believes  to  be  material  to  the  question  of 
the  insurance,  but  all  which  in  point  of  fact 
are  so.  If  he  conceals  anything  he  knows 
to  be  material  it  is  a  fraud  ;  but  besides 
that,  if  he  conceals  anything  that  may 
influence  the  rate  of  premium  which  the 
underwriter  may  require,  although  he  does 
not  know  it  would  have  that  effect,  such 
concealment  entirely  vitiates  the  policy." 
This  statement  of  the  law  applies  to  fire 
insurance  (London  Assurance  v.  Hansel 
(1879),  11  Ch.  D.  363,  per  JESSEL,  M.R.,  at 
p.  368) ;  see  also  Lindenan  v.  Desborough 
(1828),  8  B.  &  C.  586  (life  assurance),  per 
BAYLEY,  J.,  at  p.  592  :  "  I  think  that  in  all 
cases  of  insurance  whether  on  ships,  houses 
or  lives  the  underwriter  should  be  informed 
of  every  material  circumstance  within  the 


knowledge  of  the  assured,  and  that  the 
proper  question  is  whether  any  particular 
circumstance  was  in  fact  material,  and  not 
whether  the  party  believed  it  to  be  so." 

(b)  Carter  v.  Boehm  (1766),  3  Burr.  1906 
(marine  insurance),  per  Lord  MANSFIELD, 
C.J.,  at  p.  1910  :  "  The  governing  principle 
is  applicable  to  all  contracts  and  dealings. 
Good  faith  forbids  either  party  by  concealing 
what  he  privately  knows,  to  draw  the  other 
into  a  bargain,  from  his  ignorance  of  that 
fact,  and  his  believing  the  contrary  "  ;  and 
at  p.  1912  :  "  The  reason  of  the  rule  which 
obliges  parties  to  disclose,  is  to  prevent  fraud, 
and  to  encourage  good  faith."  Broivnlie  v. 
Campbell  (1880),  5  A.  C.  925  (sale  of  land), 
per  Lord  BLACKBURN,  at  p.  954 :  "  In 
policies  of  insurance,  whether  marine  insur- 
ance or  life  insurance,  there  is  an  under- 
standing that  the  contract  is  uberrima  fides, 
that  if  you  know  any  circumstance  at  all 
that  may  influence  the  underwriter's  opinion 
as  to  the  risk  he  is  incurring,  and  conse- 
quently as  to  whether  he  will  take  it  or  what 
premuim  he  will  charge  if  he  does  take  it, 
you  will  state  what  you  know.  There  is  an 
obligation  there  to  disclose  what  you  know  ; 
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He  must,  therefore,  in, ike  a  full  disclosure  of  all  material  facts  (c)  ;  and  all 
st, ifmients  made  by  him  during  the  negotiations  must  be  accurate  (d). 
Similarly,  it  is  the  duty  of  the  insurers  and  their  agents  to  disclose  all 
material  facts  within  their  knowledge,  since  the  obligation  of  good  faith 
applies  to  them  equally  with  the  assured  (e)  ;  and  all  representations 
made  by  them  during  the  negotiations  with  a  view  of  inducing  the  assured 
to  accept  a  policy  must  be  true  (/). 


SECT.  1.    CONCEALMENT. 

The  nature  of  the  subject-matter  of  insurance,  its  condition,  and  the 
circumstances  attending  it,  are  facts  peculiarly  within  the  knowledge  of 
the  assured  ;  the  insurers  are  not,  as  a  rule,  acquainted  with  them,  and 
are  guided  in  deciding  to  enter  into  the  contract  by  what  is  told  them  by 
him  (g).  They  trust  to  his  statements,  and  act  on  the  assumption  that 
he  does  not  keep  back  any  fact  in  his  knowledge  to  mislead  them  into  the 
belief  that  it  does  not  exist,  and  to  induce  them  to  estimate  the  risk  as 
if  such  fact  did  not  exist  (h).  The  two  contracting  parties  are,  therefore, 
not  in  an  equal  position  ;  and  it  is  the  duty  of  the  assured  in  the  contract 


and  the  concealment  of  a  material  circum- 
stance known  to  you  whether  you  thought 
it  material  or  not,  avoids  the  policy.  But 
in  other  contracts  it  is  not  so.  .  .  ."  Laing 
v. Union  Marine  Insurance  Co.  (1S95),  1  Com. 
I 'as.  11  (marine  insurance),  per  MATHEW,  J., 
at  p.  14:  "Where  a  person  intending  to 
in-ure  proposes  a  risk  to  an  underwriter  he 
is  bound  to  describe  clearly  the  nature  of 
the  burden  of  which  he  is  desirous  to  be 
relieved,  and  which  he  pi-opuses  to  transfer 
to  the  unclerwritiT  ;  and  the  underwriter  is 
entitled  from  the  assured  to  all  information 
which  will  enable  him  to  say  whether  he 
will  accept  the  risk,  and  at  what  premium 
he  will  do  .s;>.  in  other  words,  it  is  the  duty 
of  thr  assured  to  take  proper  steps  to  insure 
that  he  and  the  underwriter  are  (id  idem.''' 

(c)  See  p.  1132,  post. 

(d)  Everett  v.  Dcxhoroiujh   (1X20),  5  Bing. 
.r>0:{  (life  assurance),  per  PARK,  J.,  at  p.  518  : 
"  1 1  is  absolutely  necessary  that  in  every  case 
of  this  description  there  should  be  tin-  purest 
good  faith  between  the  parlies,  and  the  most 
accurate  represent  a  I  ion  of  all  material  cir- 
cumstances."    See  p.  141,  post. 

(e)  Carter  v.  Boehm  (17i><>),  .'$  Burr.    lOOii 
(marine  insurance), per  Lord  MANSFIELD, C.J., 
at  p.  1909:    "  The  policy  would  be  equally 
void  against  the  //////<  i-irrilcr,  if  he  concealed  ; 
as,  if  he  insured  a  ship  on  her  voyage  which 
he    privately   knew  to  be  arrived  ;   and   an 
action  would  lie  to   recover  the  premium." 
See  also  2  Duer,  p.  383. 

(/)  Duffdl  v.  Wilson  (1808),  1  Camp.  401 
(insurance  against  militia  ballot).     As  to  the 


effect  of  representations  in  a  prospectus,  see 
p.  94,  ante.  Although  the  duty  of  good 
faith  thus  applies  equally  to  the  insurers,  it 
may  be  regarded  for  practical  purposes  as 
pre-eminently  the  duty  of  the  assured,  and  is 
therefore  treated  mainly  from  that  point  of 
view  in  this  chapter. 

(;/)  Dowdeswell,  p.  97  ;   2  Duer,  p.  385. 

(h)  Carter  v.  Bochm,  supra,  per  Lord  MANS- 
FIELD, C.J.,  at  p.  1909  :  "  Insurance  is  a 
contract  upon  speculation.  The  special  facts, 
upon  which  the  contingent  chance  is  to  be 
computed  lie  most  commonly  in  the  know- 
ledge of  the  insured  only  ;  the  underwriter 
trusts  to  his  representation,  and  proceeds 
upon  confidence  that  he  does  not  keep  back 
any  circumstance  in  his  knowledge,  to  mis- 
lead the  underwriter  into  a  belief  that  the 
circumstance  does  not  exist,  and  to  induce 
him  to  estimate  the  risk  as  if  it  did  not 
exist.  The  keeping  back  such  a  circumstance 
is  a  fraud,  and  therefore  the  policy  is  void. 
Although  the  suppression  should  happen 
through  mistake,  without  any  fraudulent 
intention,  yet  still  the  underwriter  is  iltci  irrd 
and  the  policy  is  void,  because  the  risque 
run  is  really  different  from  the  risque  under- 
stood and  intended  to  be  run,  at  the  time  of 
the  agreement."  Scaton  v.  finrnttnd,  [IX99| 
1  Q.  B.  782,  C.  A.  (guarantee),  per  ROMI;I;, 
L.J.,  at  p.  793,  reversed  \\ithotit  affecting 
this  point,  [1900]  A.  C.  135  (Re  DcntorCs 
Estate,  Licenses  Insurance  Corporation  and 
Guarantee  Fund,  Ltd.  v.  Denton,  [1904]  2  Ch. 
178,  C.  A.  (guarantee),  per  VAUGHAN 
WILLIAMS,  L.J.,  at  p.  188). 
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of  fire  insurance,  as  in  the  case  of  all  other  contracts  of  insurance  (i),  to 
make  a  full  (k)  disclosure  of  all  material  facts  (T). 

This  duty  is  to  be  implied  from  the  mere  relation  between  the  parties  (m) ; 
it  is  the  basis  on  which  the  contract  of  insurance  proceeds  (ri),  and  a  breach 
of  it  avoids  the  contract  (o).  If  the  assured  fails  to  perform  it,  from  what- 
ever cause,  or  with  whatever  motive,  he  is  guilty  of  what  is  commonly 
called  concealment  (p),  though  perhaps  it  might  be  more  accurately 
described  as  non-disclosure  (q).  In  the  strict  sense  of  the  word  conceal- 
ment imports  the  keeping  something  back  which  it  is  the  assured's  duty 
to  bring  specifically  to  the  notice  of  the  insurers  (r),  whereas  the  policy 
may  be  vitiated  by  a  mere  omission  not  due  to  design  (s). 

The  duty  of  the  assured  as  to  disclosure  may  be  modified  by  the  insurers 
submitting  to  him  questions  relating  to  specific  facts  (t),  or  by  the  inser- 
tion of  an  express  condition  in  the  policy.  The  form  of  the  condition 
usually  inserted  (n)  requires  from  the  assured  nothing  more  than  the 
fulfilment  of  his  implied  duty. 


(i)  London  Assurance  v.  Mansel  (1879),  11 
Ch.  D.  363  (life  assurance),  per  JESSEL,  M.R., 
at  p.  367  :  "  As  regards  the  general  principle,  I 
am  not  prepared  to  lay  down  the  law  as  making 
any  difference  in  substance  between  one  con- 
tract of  insurance  and  another.  Whether  it 
is  life,  or  fire,  or  marine  assurance.  I  take  it 
good  faith  is  required  in  all  cases.  ..." 
Lindenau  v.  Desborough  (1828),  8  B.  &  C. 
586,  per  BAYLEY,  J.,  at  p.  592  ;  Seaton  v. 
Burnand,  [1899]  1  Q.  B.  782,  C.  A.  (guarantee), 
per  ROMER,  L.  J.,  at  p.  790 ;  Phillips,  s.  535. 

(k)  The  omission  of  trifling  circumstances 
does  not  avoid  the  policy  (Morrison  v. 
Muspratt  (1827),  4  Bing.  60  (life  assurance), 
per  BURROUGHS,  J.,  at  p.  62). 

(1)  Dalgleish  v.  Jarvie  (1850),  2  Mac.  &  G. 
231  (injunction)  ;  Joel  v.  Law  Union  and 
Croivn  Insurance  Co.,  [1908]  2  K.  B.  863, 
C.  A.  (life  assurance),  per  FLETCHER  MOUL- 
TON,  L.J.,  at  p.  885  :  "  Insurers  are  thus  in 
the  highly  favourable  position  that  they  are 
entitled  not  only  to  bona  fides  on  the  part  of 
the  applicant,  but  also  to  full  disclosure  of 
all  knowledge  possessed  by  the  applicant  that 
is  material  to  the  risk."  The  rule  equally 
applies  to  reinsurance  (Blackburn,  Low  and 
Co.  v.  Vigors  (1887),  12  A.  C.  531  (marine 
insurance) ;  see  Chap.  XXVI. 

(m)  Blackburn,  Low  and  Co.  v.  Vigors, 
supra,  per  Lord  WATSON,  at  p.  539  ;  Joel  v. 
Law  Union  and  Croivn  Insurance  Co.,  supra, 
per  VAUGHAN  WILLIAMS,  L.J.,  at  p.  878  ; 
Phillips,  s.  537. 

(n)  Moans  v.  Hey  worth  (1842),  10  M.  &  W. 
147  (contract),  per  PARKE,  B  .,  at  p.  157, 
referring  to  policies  of  insurance  :  "  .  .  .  those, 
instruments  are  made  upon  an  implied  con- 
tract between  the  parties  that  everything 
material  known  to  the  assured  should  be 

W.I. 


disclosed  by  them.  That  is  the  basis  on  which 
the  contract  proceeds ;  and  it  is  material 
to  see  that  it  is  not  obtained  by  means  of 
untrue  representation  or  concealment  in  any 
respect."  Elkin  v.  Janson  (1845),  13  M.  & 
W.  655  (marine  insurance),  per  PARKE,  B., 
at  p.  663. 

(o)  Carter  v.  Boehm  (1766),  3  Burr.  1906, 
per  Lord  MANSFIELD,  at  p.  1909,  and  the 
cases  cited  throughout  this  section. 

(p)  London  Assurance  v.  Mansel,  supra, 
per  JESSEL,  M.R.,  at  p.  370,  explaining  the 
passage  cited  from  Moens  v.  Heyicorth,  supra  : 
"  Concealment,  properly  so  called,  means 
non-disclosure  of  a  fact  which  it  is  a  man's 
duty  to  disclose,  and  it  is  his  duty  to  disclose 
the  fact  if  it  is  a  material  fact."  Asfar  and 
Co.  v.  Blundell,  [1895]  2  Q.  B.  123,  C.  A. 
(marine  insurance),  per  Lord  ESHER,  M.R., 
at  p.  129  :  "  The  assured  is  bound  to  disclose 
every  material  fact  which  is  within  his  know- 
ledge and  which  is  not  to  be  taken  as  being 
within  the  knowledge  of  the  underwriters. 
If  he  fails  to  do  so  he  is  guilty  of  what  is 
commonly  called  concealment,  which  may 
in  fact  be  either  innocent  or  fraudulent." 
Phillips,  s.  531  ;  and  see  the  cases  cited 
throughout  this  section. 

(q)  See  Chalmers'  Marine  Insurance  Act, 
1906,  p.  18. 

(r)  Asfar  and  Co.  v.  Blundell,  supra,  per 
KAY,  L.J.,  at  p.  133.  Compare  London 
Assurance  v.  Mansel,  supra,  per  JESSEL,  M.R., 
at  p.  370. 

(s)  See  p.  138,  post. 

(t)  Joel  v.  Law  Union  and  Crown  Insurance 
Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assurance), 
per  VAUGHAN  WILLIAMS,  L.J.,  at  p.  878  ; 
see  p.  145,  post. 

(u)  See  Appendix  II. 
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Sub-sect.  1.     The  Duration  oj  tUc  Duty  to  Disclose. 
The  duty  to  make  a  full  disclosure  attaches  at  the  commencement  of 

i/ 

the  negotiations,  and  continues  right  down  to  the  completion  of  a  binding 
contract  (j).  The  assured  does  not  therefore  discharge  this  duty  merely 
by  disclosing  such  facts  as  are  within  his  knowledge  at  the  time  when  he 
makes  his  proposal  for  insurance  ;  he  must  equally  disclose  every  material 
fact  which  may  come  to  his  knowledge  at  any  stage  of  the  negotiations, 
whether  or  not  his  proposal  has  been  forwarded  to  the  insurers  (y).  On 
the  other  hand,  the  duty  ceases  when  the  contract  is  complete.  The 
policy  will  therefore  not  be  avoided  by  his  failure  to  disclose  a  material 
fact  with  which  he  did  not  become  acquainted  until  after  the  completion 
of  the  contract,  since  his  failure  to  disclose  it  is  not  a  breach  of  duty 
towards  the  insurers  (2). 

Where,  however,  the  assured  seeks  at  a  subsequent  date  to  rectify 
his  contract  (a),  or  to  procure  an  alteration  in  its  terms  (b),  his  duty  to 
make  disclosure  reattaches  to  a  modified  extent.  He  becomes  bound  to 
inform  the  insurers  of  any  facts  which  may  be  material  to  such  rectifica- 
tion or  alteration,  even  though  they  have  come  to  his  knowledge  since 
the  completion  of  the  original  contract.  He  is  not,  however,  bound  to 
disclose  any  other  facts  which  have  since  come  to  his  knowledge,  however 
material  they  might  have  been  had  he  known  them  before  the  contract 
was  made,  inasmuch  as  they  can  have  no  bearing  on  the  question  of 
rectification  or  alteration  (c). 

Where  the  policy  is  retrospective,  the  duty  of  disclosure  applies  not 
only  to  such  facts  as  were  material  at  the  date  from  which  the  polic}'  is 
to  take  effect,  but  also  to  all  facts  becoming  material  down  to  the  actual 
date  at  which  the  contract  is  made  (d). 

Sub-sect.  2.     What  Facts  the  Assured  is  presumed  to  know. 

The  duty  of  making  disclosure  is  not  confined  to  such  facts  as  are 
within  the  actual  knowledge  of  the  assured  ;  it  extends  to  all  material 
facts  which  he  ought  in  the  ordinary  course  of  business  to  have  known, 
and  he  cannot  escape  the  consequences  of  not  disclosing  them  on  the 

(x)  Blackburn  v.  Ha  flam  (1888),  21  Q.  B.  D.  (life  assurance). 

144  (marine  insurance),  per  POLLOCK,  B.,  at  (z)  Lisfiiiia>i  v.  Northern  Maritime  In*ur- 

p.   153  :    "...  in  almost  all  cases  where  a  ance  Co.  (1875),  L.  R.  10  C.  P.  179,  Ex.  Ch. 

policy  has  been  held  to  be  avoided  by  reasons  (marine  insurance). 

of  concealment,  the  concealment  occurs  some  (a)  Xaidell  v.  London  (1814),  5  Taunt.  359 

time  before  the  actual  policy  is  signed.     It  (marine   insurance).     As  to   rectification   of 

is  the  negotiation  that  is  tainted,  and  the  the  contract,  see  p.  104,  ante. 

contract  is  void  because  it  is  founded  upon  (b)  Lishman  v.  Northern  Maritime  Insur- 

the  negotiation,  and  through  however  many  ance  Co.,  supra,  per  BLACKBURN,  J.,  at  p.  18:2. 

hands  the  offer  of   an  insurance  may  pass,  As  to  alteration  in  the  terms  of  the  contract, 

if  there  be  a  concealment  by  the  assured  or  see  p.  108,  ante. 

his  agent,  the  policy  is  avoided."     As  to  the  (c)  Lixlnnan  v.  Northern  Maritime  Insur- 

time  at  which  the  contract  is  completed,  see  ance  Co.,  supra,  per  BLACKBURN,  J.,  at  p.  182. 

p.  81,  ante.  (</)   Phillips,  s.  683,  criticising  Gladstone  \. 

(y)   Uziclli  v.  Connm  fcial  Union  Insurance  King  (1813),  1  M.  <\:  S.  35  (marine  insurance). 

Co.  (I8(i.~>),  12  L.  T.  3!)9  (marine  insurance');  rnmp.n.    /:l'ickburn,  Low  and  Co.  v.  Vigors, 

Jiritix/t     frf/tii'tnlili-    1  iixiinnn-e,    Co.    v.    (Inal  (1887),  2  A.   (_'.  .331  (marine  insurance),  per 

\\  <Htni  Railway  Cu.  (180'J),  38  L.  J.  (ell.)  314  Lord  WATSU.N,  at  p.  45U. 
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ground  that  he  did  not  know  them  (e).  There  is,  however,  no  duty  to 
disclose  facts  which  the  assured  did  not  know,  and  which  he  could  not  be 
reasonably  expected  to  know  at  any  material  time  (/). 

The  non-disclosure  of  a  fact  which  the  assured  does  not  know  avoids 
the  policy,  on  the  ground  that  he  ought  to  have  known  it,  in  the  following 
cases,  namely  :— 

(1)  Where  the  fact  is  known  to  an  agent  of  the  assured,  provided 
that  it  is  the  agent's  duty  to  communicate  it  to  his  principal  (y).  Where, 
therefore,  the  assured  has  entrusted  the  care  or  management  of  the  subject- 
matter  of  insurance  to  an  agent,  his  policy  is  liable  to  be  vitiated  on  the 
ground  of  concealment  if  he  fails  to  make  full  disclosure  of  all  material 
facts  within  the  knowledge  of  such  agent  (li).  The  assured  cannot  excuse 
himself  for  his  failure  to  do  so  by  showing  that  he  himself,  by  reason  of 
his  agent's  failure  to  communicate  them  to  him,  was  unacquainted  with 
the  facts  which  were  not  disclosed  to  the  insurers  (i).  The  insurers 
are  entitled  to  contract  on  the  basis  that  the  agent  has  performed 
his  duty  to  his  principal,  and  that  all  material  facts  connected  with  the 
insurance  have  been  by  him  communicated  to  the  assured  (fc).  It  is, 
therefore,  immaterial  to  consider  the  cause  of  the  agent's  failure  to  perform 
his  duty  ;  the  policy  is  equally  avoided  whether  his  failure  has  been  wilful 
or  unintentional  (I),  or  whether  it  was  due  to  the  fact  that  he  had  acquired 
the  information  in  confidence  from  a  third  person  (m). 

Where,  however,  the  agent  is  merely  employed  for  the  purpose  of 
effecting  an  insurance  and  is  not  an  agent  to  whom  the  principal  looks 
for  information  as  to  the  condition  and  circumstances  of  the  property  which 
it  is  proposed  to  insure,  his  knowledge  of  a  material  fact,  although  its  non- 
disclosure will  avoid  the  policy  which  he  is  employed  to  negotiate  (n), 
is  not  imputable  to  his  principal  after  their  relationship  as  principal  and 
agent  has  ceased  (o).  Other  policies  therefore  effected  by  the  principal 
through  other  agents  cannot  be  avoided  on  the  ground  that  this  fact  was 
not  disclosed,  provided  that  both  the  principal  and  the  other  agents  were 
ignorant  of  it  at  the  time  when  such  policies  were  negotiated  (p}. 

(e)  Proudfoot  v.  Montefiorc  (1867),  L.  R.  Insurance  Co.  (1911),  Times,  Jan.  25,  C.  A. 

2  Q.  B.  511  (marine  insurance),  per  COCK-  (marine  insurance). 

BURN,  C.J.,  at  p.  521,  approved  in  Blackburn  (i)  Proudfoot  v.   Montefiore,  supra,  where 

Low  and  Co.  v.   Vigors  (1887),  12  A.  C.  531  the  agent  sent  the  information  to  his  principal 

(marine  insurance),  per  Lord  HALSBURY,  L.C.,  by  letter  instead  of  by  cable, 

at  p.  537.     Compare  Pimm  v.  Lewis  (1862),  (k)  Blackburn,    Low   and    Co.    v.    Vigors, 

2  F.  &  F.  778.  supra,  per  Lord  WATSON,  at  p.  541. 

(/)  Joel  v.  Law  Union  and  Crown •  Insur-  (I)  Ibid.,   per   Lord   WATSON,   at   p.    540, 

ancc  Co.,  [1908]  2  K.  B.  863  (life  assurance),  commenting   on   Gladstone   v.    King   (1813), 

per  FLETCHER  MOULTON,   L.J.,   at  p.    884.  1  M.  &  S.  35  (marine  insurance),  and  Striblcy 

Compare  Phillips,  s.  612.  v.    Imperial   Marine   Insurance   Co.    (1876), 

(g)  The  avoidance  of  the  policy  on  this  1  Q.  B.  D.  507  (marine  insurance), 

ground  must  be  distinguished  from  the  case  (in)  Blackburn    v.     Haslam,     supra,     per 

where  the  policy  is  avoided  by  reason  of  the  POLLOCK,  B.,  at  p.  153. 

agent's  failure  to  make  full  disclosure  to  the  (n)  See  p.  148,  post. 

insurers,  as  to  which,  see  p.  148,  post.  (o)  Blackburn  v.  Haslam,  supra,  per  POL- 

(h)  Blackburn  v.  #as/am(18S8),  21  Q.  B.  D.  LOCK,  B.,  at  p.   153,  explaining  Blackburn, 

144  (marine  insurance),  per  POLLOCK,  B.,  at  Low  and  Co.  v.  Vigors,  supra. 

p.    153.     Compare   Neugebauer   and   Co.    v.  (p)  Blackburn,    Low   and    Co.    \.     Vigors, 

London  and  Provincial  Marine  and  General  supra. 
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(2)  AYhere  tin-  fact  could  have  been  discovered  b}-  the  assured  if  he- 
had  made  inquirirs.  The  assured  is  guilty  of  u  broach  of  duty  towards 
the  insurers,  where,  although  the  fact  in  qm •;•! ion  was  never  within  his 
actual  knowledge,  hi--  ignorance  was  dm-  to  his  intentional  failure  to  make 
such  inquiries  as  lie  might  reasonably  have  been  expected  to  make  in  the 
circumstances  (q).  In  this  case  the  policy  i\  clearly  void,  since  his  failure 
to  make  thorn  is  evidence  of  fraud  and  want  of  nhcrrhn«  Ji<lcx.  It  would 
seem  further  that  the  policy  may  be  equally  avoided  where  his  failure  is 
unintentional,  on  the  ground  that  it  is  inconsistent  with  his  duty  towards 
the  insurers  to  have  neglected  to  make  such  inquiries  (r). 

Sub-sect.  3.     What  Facts  must  be  disclosed. 
The  dutv  of  the  assured  is  not  to  disclose  to  the  insurers  all  facts  within 

•/ 

his  actual  or  imputed  knowledge  which  may  in  any  way  relate  to  the 
subject-matter  of  insurance,  but  only  such  facts  as  are  material  (s).  For 
the  purpose  of  ascertaining  what  facts  are  material,  the  following  rules 
must  bo  applied,  namely  :— 

(1)  Every  fact  is  material  which  would  affect  the  minds  of  prudent 
and  experienced  insurers  in  deciding  whether  the}-  will  accept  the  con- 
tract, or  in  fixing  the  amount  of  premium  to  be  charged,  in  case  they  accept 
it  (t).  A  fact  may,  therefore,  be  material,  although  it  has  no  reference  to 
the  clanger  of  fire  (?<•).  Nor  need  it  even  be  true  (x),  since  it  is  sufficient  that 


(q)  Phillips,  s.  548. 

(r)  Compare  Wake  v.  Atty  (1812),  4 
Taunt.  493  (marine  insurance).  \\  hen-  a  letter 
statiirj'  tli.it  the  ship  was  lost  did  not  come 
to  the  knowledge  of  the  broker  until  after 
tin-  policy  was  effected,  owing  to  his  failure 
to  call  at  hi.^  office  before  obtaining  the 
signature  of  the  insurers,  and  it  was  hold,  in 
the  particular  circumstance,-.,  that  the  policy 
was  not  avoided  ;  2  Duer,  p.  409. 

(.v)  .J/f.i/i.s  v.  Hii/irnrll,  (1842),  10  M.  &  W. 
147  (contract),  per  PAKKK,  B.,  at  p.  I")?. 
referring  to  insurance;  Th<  Bedouin,  |IS!M| 
I'.  1  (marine  insurance),  per  Lord  ESHER, 
M.R.,  at  p.  12. 

(t)  Tale  v.  H>/xlop  (1885),  15  ({.  I'..  I).  3(58 
(marine  insurance),  per  BKKTT.  .M.K..  at 
p.  375,  and  ptr  M<>wi;x,  L.J.,  at  p.  379  ; 
Dalgleish  v.  ./,irnc  (1850),  2  Mae.  \-  (i.  231 
(injunction).  /» /•  Ma  em  MMI.FK,  at  p.  213, 
speaking  of  insuraner  ;  L<nul<>n  AxxnnincR  v. 
Mm,  tel  i  1879),  I  I  Cli.  I).  3li3  (life  assurance), 
prr  .JKSSKI,,  .M.M..  at  p.  .'$(17  ;  l.niurf  v.  1'nion 
Mnriin  In- •nrnnce  Co.  (1895),  1  Com.  ('as.  11 
(marine  insurance).  /<"'  .M  vrm:w,  .1..  at  p.  14  ; 
Jirou-nlic  v.  Com ,,!.,  II  (1880),  5  A.  C.  (sale  of 
land),  p( r  Lord  MI.AI  KHCKN.at  ]>.  951,  s]iea  k- 
ing  of  insurance  ;  De  Coslit  \.  ^i-nmlii  t  ( \  723), 
2  1'.  Wins.  169  (marine  insurance) ;  lonides 
v.  Pmder  (1874)",  L.  R.  9  Q.  B.  531  (marine 
insurance),  per  BLACK UVKN,  J.,  at  p.  539. 

(u)  Sibbald   v.    Hill   (1814),    2   Dow.  203, 


H.  L.  (marine  insurance),  per  Lord  ELDON.  at 
p  266  :  "...  if  a  person  meaning  to  effect 
an  insurance  exhibited  a  policy  underwritten 
by  a  person  of  skill  and  judgment,  knowing 
that  this  would  weigh  with  the  other  party 
and  disarm  the  ordinary  prudence  exerci  •  >1 
in  the  common  transactions  of  life,  and  it 
turned  out  that  this  person  had  not  in  fact 
underwritten  the  policy,  or  had  done  so  upon 
such  terms  as  that  he  came  under  no  obliga- 
tion to  pay,  it  appeared  to  him  to  be  settled 
here  that  this  would  vitiate  the  policy.  The 
Courts  in  this  country  would  say  that  this 
•uas  a  fraud,  not  on  the  ground  that  the 
misrepresentation  affected  the  risk,  but 
because  it  induced  a  confidence  without 
which  the  party  would  not  have  acted." 
lonides  v.  Fender  (1874),  L.  R.  9  Q.  B.  531 
(marine  insurance),  p<  r  MLA<  KBI'KX,  J.,  at 
pp.  538,  539  :  "It  is  to  be  observed  that  the 
excessive  valuation  not  only  may  lead  to 
suspicion  of  foul  play,  but  that  it  has  a 
direct  tendency  to  make  the  assured  less 
careful  in  selecting  the  ship  and  captain,  and 
to  diminish  the  effort  su  Inch  in  case  of  disaster 
he  ought  to  take  to  diminish  the  loss  .  .  . 
and  therefore  cannot  properly  be  called 
extraneous  to  the  risks  :  but  we  would 
scarcely  base  our  judgment  on  such  a  ground. 
\\'e  agree  that  it  \\ould  be  too  much  to  put 
on  the  asMitvd  the  duty  of  disclosing  every - 

For  note  (.'/)  sec  next  page. 
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the  knowledge  of  it  would  have  made  the  insurers  pause  before  coming  to 
a  decision  (y)  or  would  have  led  them  to  make  further  inquiries  (z). 

(2)  The  materiality  of  a  fact  is  determined  by  reference  to  the  date  at 
which  it  should,  if  at  all,  have  been  communicated  to  the  insurers  (a). 
If  at  that  date  it  was  material,  its  non-disclosure  avoids  the  contract, 
notwithstanding  that  it  afterwards  turns  out  to  be  immaterial,  or  indeed 
untrue  (&).     On  the  other  hand,  the  non-disclosure  of  a  fact  which  was 
not  at  that  date  material,  and  wlflch  was,  therefore,  not  a  fact  to  which 
the  duty  of  disclosure  then  attached,  does  not  affect  the  validity  of  the 
policy  even  though  it  afterwards  becomes  material  and  actually  brings 
about  the  loss  (c). 

(3)  Whether  a  particular  fact  is  material  depends  upon  the  circumstances 
of  the  particular  case  (d).     The  question  is  one  of  fact,  therefore,  to  be 
decided,  in  case  of  need,  by  a  jury  (e).     The  assured  cannot  decide  it  for 
himself ;    he  is  not  discharged  from  his  duty  to  disclose  a  particular  fact 


thing  which  might  influence  the  mind  of  an 
underwriter.  .  .  .  But  the  rule  laid  down  in 
Parsons  on  Insurance,  Vol.  I.,  p.  495,  that 
all  should  be  disclosed  which  would  affect 
the  judgment  of  a  rational  underwriter 
governing  himself  by  the  principles  and  cal- 
culations on  which  underwriters  do  in  practice 
act,  seems  to  us  a  sound  one."  Rivaz  v. 
Gerussi  (1880),  6  Q.  B.  D.  222,  C.  A.  (marine 
insurance),  per  BRETT,  L.J.,  at  p.  229 : 
"...  a  passage  from  Duer  was  cited  in 
order  to  show  that  the  material  fact,  the 
concealment  of  which  would  avoid  the  policy, 
is  only  that  which  might  add  to  or  diminish 
that  kind  of  risk.  In  the  first  place,  it  seems 
to  me  the  decision  of  the  House  of  Lords  by 
Lord  ELDON  in  Sibbald  v.  Hill  is  directly 
contrary  to  that  proposition.  In  that  case 
the  assured  wished  to  confine  himself  to  the 
mention  of  such  facts  as  are  now  alleged  to 
be  the  only  facts  that  ought  to  be  taken  into 
account,  and  the  Scotch  judges  held  he  could 
do  so,  but  the  House  of  Lords,  by  the  advice 
of  Lord  ELDON,  ruled  to  the  contrary.  The 
true  proposition,  I  think,  is  laid  down  in 
Phillips  on  Insurance,  section  531,  when 
explained  by  Parsons.  It  seems  to  me  the 
opinion  of  Lord  BLACKBURN  was  that  the 
text  of  Duer  was  wrong,  and  that  the 
text  of  Parsons,  combined  with  the 
text  of  Phillips  gives  the  right  rule,  and  that 
is  in  accordance  with  the  decision  in  the  House 
of  Lords  ;  so  that  the  concealment  which  is 
to  vitiate  a  policy  is  a  concealment  at  the 
time  of  the  negotiation  of  the  policy  of  a 
material  fact,  which,  if  communicated,  would 
affect  the  judgment  of  a  rational  underwriter 
in  considering  whether  he  would  enter  into 
the  contract  at  all,  or  enter  into  it  at  one 
rate  of  premium  or  another."  Tate  v. 
Hyslop  (1885),  15  Q.  B.  D.  368,  C.  A.  (marine 
insurance),  per  BOWEN,  L.J.,  at  p.  379. 

(.r)  Lynch  v.  Hamilton  (1810),  3  Taunt.  37 
(marine     insurance) ;    Lynch     v.      Dunsford 


(1811),  14  East,  494  (marine  insurance),  in 
both  of  which  cases  a  failure  to  disclose  a 
rumour  was  held  to  be  fatal,  although  the 
rumour  turned  out  to  be  untrue. 

(y)  Bridges  v.  Hunter  (1813),  1  M.  &  S.  15 
(marine  insurance),  per  Lord  ELLENBOROUGH, 
C.J.,  at  p.  18. 

(z)  Elton  v.  Larkins  (1832),  5  C.  &  P.  385 
(marine  insurance). 

(a)  Phillips,  s.  559. 

(b)  Lynch   v.   Hamilton,  supra;  Lynch   v. 
Dunsford,   supra.     A  rumour    of  so  general 
and    indefinite   a    nature    that  its  applica- 
tion  to  the  subject-matter  is  doubtful  and 
remote,  need  not  be  communicated,  though 
it    may     possibly     refer     to    the      subject- 
matter  (Phillips,  s.  610).     Compare  2  Duer, 
p.  393. 

(c)  2  Duer,  p.  382. 

(d)  See   the   cases   cited   throughout   this 
subsection. 

(e)  Huguenin  v.  Rayley  (1815),  6  Taunt. 
186  (life  assurance) ;    Rauiins  v.  Desborough 
(1840),  2  M.   &  Rob.   328  (life  assurance); 
Hoare  v.  Bremridge  (1872),  L.  R.  8  Ch.  22 
(life  assurance),  per  Lord  SELBORNE,   L.C., 
at  p.  28  :    "  It  has  often  been  suggested  that 
in   questions   like   this "    (i.e.    concealment) 
"  on  policies  of  insurance,  the  assured  prefers 
a  jury,  and  the  office  prefers  a  judge  ;  .  .  .  we 
are  bound  to  take  notice  that  according  to 
the  ordinar}'  course  of  law  in  this  country, 
and  having  regard  to  the  principles  on  which 
trial  by  jury  is  established,  the  jury  is  not 
only  the  most  usual  but  the  most  suitable 
and  proper  form  for  the  trial  of  questions  of 
this    description."        This     case    was      fol- 
lowed in    Life  Association    of    Scotland    v. 
McBlain    (1875),    I.    R.     9    Eq.     176    (life 
assurance).      A    finding    of    a    jury    against 
the  weight  of  evidence  that  a  fact  is  not 
material  is  ground  for  a  new  trial  ( Westbury 
v.  Aberdein  (1837),  2  M.  &  W.  267    marine 
insurance)). 
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because  he  bona  fide  believes  it  not  to  be  material  (/),  unless  by  the  terms 
of  the  contract  the  question  of  materiality  is  left  to  his  judgment  (g). 

The  insurers  may  themselves  give  evidence  that  the  fact  was  one  which 
it  was  material  for  them  to  know(/i)  ;  but  iti  s  somewhat  doubtful  whether 
tlie  evidence  of  other  insurers  and  skilled  persons  is  admissible  on  the 
question  of  materiality.  The  better  opinion  appears  to  be  that  it  is 
admissible  (•/). 

(4)  The  facts  which  must  be  diseased  as  material  include  all  facts 
which  show  that  in  the  case  of  the  particular  subject-matter  of  insurance 
the  risk  of  tire  is  greater  than  would  ordinarily  be  expected  considering 
its  nature  (k).  It  is,  therefore,  necessary  for  the  assured  to  disclose  every- 
thing in  the  nature,  condition,  or  user,  of  the  subject-matter  or  its  surround- 
ings, which  points  to  a  more  than  ordinary  risk  (/).  Thus,  the  failure  to 
disclose  that  a  portion  of  the  building,  in  which  the  merchandise  insured 
is  stored,  is  used  as  a  kitchen,  has  been  held,  even  in  the  absence  of  fraud, 


(/  )  Limit  nan  v.  Desborouglt  (1828).  8  B.  & 
C.   586   (life  assurance),  per  BAYLEY,  J.,  at 
p.  592  ;  Dalghish  v.  Jarvie  (1850),  2  Mac.  & 
C.  231  (injunction),  prr  ROLFE,  B.,  at  p.  243, 
speaking  of  insurance  ;  Bates  v.  Hewitt  ( 1867), 
L.  R.  2  Q.  B.  595  (marine  insurance),  per 
MKLLOR,    J..    at   p.    608 :    "  I    cannot    help 
thinking  that  to  enable  a  person  effecting 
an  insurance*  to  speculate  upon  the  maximum 
or  minimum  of  information  he  is  bound  to 
communicate,  would  be  introducing  a  most 
dangerous    principle    into    the    law    of    in- 
surance."      Brownlie  v.  Campbell  (1880),  5 
A.  C.  925  (sale  of  land),  per  Lord  BLACKBURN, 
at   p.   954,  speaking  of  insurance  ;    Joel  v. 
Law  Union  and  Crown  Insurance  Co.,  [1908] 
2   K.    B.    863,   C.    A.    (life   assurance),   per 
FLETCHER    MOULTON,    L.J.,    at    p.     883 : 
;<  There  is  therefore   something   more  than 
an  obligation  to  treat  the  insurer  honestly 
and  frankly,  and  freely  to  tell  him  what  the 
applicant    thinks   it   is   material   he   should 
know.     That  duty  no  doubt  must  be  per- 
formed,   but    it   does    not   suffice   that   the 
applicant  should  bona  jidc  have  performed  it 
to  the  best  of  his  understanding.     There  is 
the  further  duty  that  he  should  do  it  to  the 
extent   that  a  reasonable   man  would   have 
done  it  ;   and  if  lit-  has  fallen  short  of  that  by 
reason  of  his  bond  fide  considering  the  matter 
not  material,  whereas  the  jury  as  representing 
what  a   reasonable  man   would   think,    hold 
that  it  was  material,  he  has  failed  in  his  duty 
and    the    policy    is    avoided.     This    further 
duty  is  analogous  to  a  duty  to  do  an  act 
which  you  undertake  with  reasonable  care 
and  .skill,  a  failure  to  do  which  amounts  to 
negligence  which  is  not  atoned  for  by  any 
amount  of  honesty  or  good  intention.     The 
disclosure  must  be  of  all  you  ought  to  lii\c 
realised   to    be    material,  not  of   that   only 
which  you  did  in  fact  realise  to  be  so." 

(<l)  Jones    v.     Provincial    Insurance     Co. 
(1857),  3  C.  B.  (N.  s.)  65  (life  assurance). 

(h)  Qui/i  v.  Xtitiunal  Assurance  Co.  (1839), 


Jones  &  Car.  316,  per  WOULFE,  C.B.,  at  p.  397. 

(i)  Bertnon  v.  Lougliman  (1817),  2  Stark. 
258  (marine  insurance)  ;  Richards  v.  Murdock 
(1830),  10  B.  &  C.  527  (marine  insurance), 
followed  in  Qiiin  v.  National  Assurance  Co., 
xtiurii.  Compare  Henley  v.  Pacific  Fire  mid 
Marine  Insurance  Co.  (1893),  14  N.  S.  \V. 
L.  R.  224,  where  it  was  held  that  the 
materiality  of  a  matter  concealed  from 
insurers  was  a  question  for  the  jury,  and  to 
enable  them  to  decide  that  question  the 
evidence  of  skilled  witnesses  is  admissible  to 
inform  them  of  the  nature  of  the  business 
which  insurance  companies  carry  on.  In 
lonides  v.  Fender  (1874),  L.  R,  9'Q.  B.  531 
(marine  insurance),  such  evidence  was  ad- 
mitted without  objection  (see  ibid.,  at 
p.  535) ;  and  such  evidence  was  assumed  to 
be  admissible  by  SCRUTTON.  J.,  in  Glasgow 
Assurance  Corporation.  Ltd.  v.  Symondson 
(  William)  and  Co.  ( 191 1), Times,  Feb.  9,  p.  22 
(marine  insurance).  The  contrary  view  was 
taken  in  Campbell  v.  Rickards  (1833),  5  B.  & 
Ad.  840  (marine  insurance),  criticising  Rickards 
v.  Murdock,  supra,  and  citing  Carter  v.  BoeJim, 
(1766),  3  Burr.  1906  (marine  insurance), 
where  the  evidence  was  admitted,  but 
disregarded,  and  Durrell  v.  Bederley  (181(i), 
Holt,  283,  where  the  evidence  was  admitted 
with  reluctance. 

(k)  Bufe  v.  Turner  (1815),  6  Taunt.  338; 
Phillips,  s.  635.  In  Boyd  v.  Dubois  (1811), 
3  Camp.  133  (marine  insurance),  the  policy 
was  held  not  to  be  vitiated  by  the  non-dis- 
closure of  the  fact  that  the  goods  insured  had 
been  so  damaged  as  to  be  in  danger  of 
spontaneous  combustion,  the  loss  which 
actually  took  place  being  unconnected  with 
their  condition;  but  the  correctness  of  this 
decision  was  properly  doubted  in  Carr  v. 
Mnntffiorp  (1864),  5 '  B.  &  S.  408  (marine 
insurance),  per  COCKBURX,  C.J.,  at  p.  4L>5, 
no  opinion  being  expressed  on  this  point  in 
the  Exchequer  Chamber. 
(I)  Phillips,  s.  635. 
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to  be  a  concealment  of  a  material  fact  (??i).  Similarly,  the  assured  must 
disclose  the  fact  that  threats  have  been  made  to  destroy  his  property  (n) ; 
or  that  he  has  reason  to  suspect  that  an  attempt  to  do  so  will  be  made  (o). 

The  assured  must  further  disclose  all  facts  which  bear  upon  there 
being  a  possibility  of  fire  greater  than  usual,  and  which  consequently  may 
indicate  his  motive  in  effecting  the  insurance  (p).  Thus,  it  has  been  held 
to  be  a  concealment  not  to  disclose  the  fact  that  a  fire  had  broken  out 
in  an  adjacent  building,  although  it  had  been  extinguished  a  few  hours 
before  the  assured  sent  the  instructions  to  his  agent  to  effect  the  in- 
surance (q)  ;  or  that  the  assured  has  had  previous  fires  (r).  Similarly,  if 
the  assured  has  any  reason  to  suspect  the  conduct  of  the  person  in  whose 
charge  or  under  whose  control  the  subject-matter  of  insurance  may  be, 
it  is  his  duty  to  disclose  his  suspicions  (s). 

(5)  A  fact  which  has  no  bearing  on  the  risk  is  not  material,  and  there- 
fore need  not  be  disclosed  (t).  Thus,  it  is  not  a  concealment  if  the  assured 
fails  to  disclose  the  fact  that  there  is  an  existing  insurance  on  the  property 
proposed  to  be  insured  (u) ;  or  that  previous  proposals  for  insurance  have 
been  declined,  either  by  other  insurers  (x),  or  by  other  agents  of  the 
insurers  in  question  (y).  Nor  is  it  necessary  for  the  assured  to  disclose 
the  fact  that,  many  months  before  he  made  his  proposal,  during  the 


(m)  Barsalou  v.  Royal  Insurance  Co.  ( 1864), 
15  L.  Can.  Rep.  1. 

(n)  Greet  v.  Citizens  Insurance  Co.  (1880), 
5  Tapper's  R.  (U.C.)  596,  C.  A.  ;  conrast  Kelly 
Hochelaga  Fire  Insurance  Co.  (1886),  24 
L.  Can.  Jur.  298,  where  no  importance  was 
attached  to  the  threats. 

(o)  Watt  v.  Union  Insurance  Co.  (1884),  5 
N.  S.  W.  L.  R.  48  ;  Herbert  v.  Mercantile  Fire 
Insurance  Co.  (1878),  43  U.  C.  Q.  B.  384 
where  a  question  on  the  subject  was  asked  ; 
Campbell  v.  Victoria  Mutual  Fire  Insurance, 
Co.  (1880),  45  Can.  Q.  B.  412.  where  threats 
of  personal  violence  by  a  discharged  servant 
led  the  assured  to  suspect  that  his  property 
might  be  burned,  and  hence  he  insured  it. 
Compare  May,  s.  108  ;  Phillips,  s.  635. 

(p)  De  Costa  v.  Scandret  (1723),  2  P. 
Wms.  169  (marine  insurance). 

(q)  Bufe  v.  Turner  (1815),  6  Taunt.  338. 

(r)  Henley  v.  Pacific  Fire  and  Marine 
Insurance  Co.  (1893),  14  N.  S.  W.  L.  R.  224. 
Compare  Stibbard  v.  Standard  Fire  and 
Marine  Insurance  Co.  of  Neiv  Zealand,  [1905] 
S.  R.  (N.  S.  W.)  473,  where,  in  answer  to  a 
question  relating  to  previous  fires  the  assured 
referred  to  one  fire  only  although  there  had 
been  others  ;  but  see  London  and  Lancashire 
Insurance  Co.  v.  Honey  (1876),  2  Viet.  L.  R. 
7,  where  it  was  suggested  that  the  omission 
to  fill  in  any  answer  to  a  question  as  to 
whether  the  assured  had  ever  been  a  claimant 
upon  a  fire  insurance  company  (he  having  in 
fact  been  so),  was  not  the  concealment  of  a 
material  fact  which  would  avoid  the  policy  ; 
see  also  Davies  v.  National  Fire  and  Marine 
Insurance  Co.  of  New  Zealand,  [1891]  A.  C. 
485  P.  C.  It  is  usual  to  ask  the  proposer 


a  specific  question  on  this  point,  see  p.  76, 
ante. 

(s)  Milcher  v.  Kingwilliamstoivn  Fire  and 
Marine  Insurance  Co.  (1883),  3  Buchanan 
(East.  Dist.  Ct.  Cape),  271,  where  the  person 
who  had  charge  of  the  goods  insured 
was,  to  the  knowledge  of  the  assured, 
fraudulently  making  away  with  his 
property. 

(0  Phillips,  s.  539  ;  May,  s.  207.  Phillips, 
supra,  suggests  that  a  concealment  of  an 
immaterial  fact,  where  made  fraudulently, 
will  avoid  the  policy,  if  the  insurers  were 
influenced  by  the  concealment  in  accepting 
the  risk.  But.  if  the  insurers  were  so 
influenced,  it  is  difficult  to  see  how  the  fact 
concealed  can  be  anything  but  material. 

(u)  McDonnell  v.  Beacon  Fire  and  Life  As- 
surance Co.  (1858),  7  U.  C.  C.  P.  308. 

(x)  He  General  Provincial  Life  Assurance 
Co.  Exparte  Daintree  (1870),  18  W.  R.  396, 
supra,  per  MALINS,  V.C.,  at  p.  397 ;  see 
Rickards  v.  Murdoch  (1830),  10  B.  &  C.  527, 
533  (marine  insurance),  where  skilled  witnesses 
stated  in  cross-examination  that  such  fact 
was  not  material.  Compare  Watt  v.  Union 
Insurance  Co.,  supra,  where  the  previous 
proposals  had  been  withdrawn.  The  fact 
that  other  proposals  have,  been  declined 
may,  however,  be  made  material  if  a  question 
is  asked  upon  it  (Stevens  v.  London  As- 
surance Corporation  (1899),  20  N.  S.  W.  L.  R. 
153)  ;  and  it  is  in  fact  usual  to  ask  a 
question  upon  this  point ;  see  p.  76, 
ante. 

(y)  Goodwin  v.  Lancashire  Fire  and  Lift 
Insurance  Co.  (1873),  18  L.  Can.  Jur.  1. 
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excitement  of  an  election,  a  political  opponent  threatened  to  set  fire  to 
his  property  (z). 

In  accordance  with  the  same  principle,  the  nature  or  extent  of  the 
assured's  interest  in  the  subject-matter  of  insurance  need  not,  as  a  rule, 
be  disclosed  (a)  unless  it  is  of  so  precarious  a  nature  as  to  bear  materially 
upon  the  risk  (b).  It  is.  therefore,  immaterial  that  the  insurance  is  a 
reinsurance  (c)  ;  or  that  the  assured  is  not  interested  in  the  subject-matter 
as  absolute  owner,  but  only  as  mortgagor  (d)  or  mortgagee  (e)  ;  or  even 
that  his  interest  is  merely  that  of  a  bailee  (/). 

(6)  Facts  which  would,  in  ordinary  circumstances,  be  material,  may 
become  immaterial  in  the  special  circumstances  of  the  case  ;  and  the 
assured  is  then  under  no  obligation  to  disclose  them  (g).  Facts  which 
would  thus  become  immaterial  may  be  grouped  under  the  following 
classes,  namely  (//)  :— 

(i)  Facts  which  are  known  to  the  insurers  (i),  or  which  they  may 
be  presumed  to  know  (k).  The  assured  is  entitled  to  presume 
that  they  know  :— 

(a)  All  facts  of  public  notoriety,  such  as  the  existence  of 

a  war  (?)  ; 

(b)  All   facts  which  insurers  in  the  ordinary  course  of  their 

business  as  such  ought  to  know  (m),  including  matters 


(2)  Kdli/  v.  Hochelaga  Fire  Insurance  Co. 
(1880),  24  L.  Can.  Jur.  298;  contrast  the 
cases  cited  at  p.  135,  ante. 

(a)  Reesor    v.    Provincial    Insurance    Co. 
(1873),  33  U.  C.  Q.  B.  357,  where  it  was  held 
immaterial  that  the  mortgagee  was  insuring 
on    behalf    of    the    mortgagor ;    Ogden    v. 
Montreal  Insurance  Co.  (1853),  3  U.  C.  C.  P. 
497,    where   the    mortgagor   in   insuring   on 
behalf   of   the   mortgagee  omitted   to   state 
the   mount    of   the   mortgage ;     Fritzley   v. 
Oermania    Farmers'  Mutual   Fire   Insurance 
Co.  (190!)),  19  Ont.  L.R.49,  wherea  mortgage 
was    not    disclosed ;     Phillips,    s.    640 ;     see 
further,  p.  30,  ante. 

(b)  Anderson  v.  Commenced  Union  Assur- 
ance Co.  (1888),  55  L.  J.  (Q.  B.)  14C,  C.  A., 
where    the    assured    was    only    tenant    on 
sufferance  to  the  mortgagee. 

(c)  Compare   Croidey   v.   Cohen   (1832),   3 
B.  &  Ad.  478  (marine  insurance)  ;   Mackenzie 
v.    Whitii'orth   (1875).   1   Ex.  D.  41,  Ex.   Ch. 
(marine  insurance). 

(d)  See  Chap.  XXI. 

(e)  Ibid. 

(/)  Ibid.  As  to  insurances  on  goods 
held  in  trust  or  on  commission,  see 
p.  159.  post. 

(g)  The  Bedouin,  [1894]  P.  1.  C.  A.  (marine 
insurance),  per  Lord  ESHER,  M.R.,  at  p.  12. 

(h)  Compare  Carter  v.  Boehm  (1706),  3 
Burr.  1905  (marine  insurance),  per  Lord 
M. \XSFIELD,  C.J.,  at  p.  1910. 

(i)  Oandy  v.  Adelaide  Marine  Insurance 
Co.  (1871),  L.  R.  6  Q.  B.  746  (marine  insur- 
ance), per  COCKBURN,  C.J.,  at  p.  758. 


(k)  Carter  v.  Boehm,  supra,  per  Lord 
MANSFIELD,  C.J.,  at  p.  1910  :  "  But  either 
party  may  be  innocently  silent  as  to  grounds 
open  to  both  to  exercise  their  judgment  upon. 
Aliud  est  celare.  ah'ud  tacere  ;  neque  enim  id 
est  celare  quicuid  reticeas  ;  sed  cum  quod  tu 
scias,  id  ignorare  emolumenti  tui  causa  velis 
eos,  quorun  Intersil  id  scire  "  (Cic.  de  Off.  L.  3, 
c.  12,  13).  '  There  are  many  matters  as  to 
which  the  insured  may  be  innocently  silent — 
he  need  not  mention  what  the  underwriter 
knows.  .  .  .  An  underwriter  cannot  insist 
that  the  policy  is  void,  because  the  insured 
did  not  tell  him  what  he  actually  knew  ; 
what  way  soever  he  came  to  the  knowledge. 
The  insured  need  not  mention  what  the 
underwriter  ought  to  know  ;  what  he  takes 
upon  himself  the  knowledge  of  ;  or  what  he 
ii'aives  being  informed  of."  Pimm  v.  Leicis 
(1862),  2  F.  &  F.  778,  where  the  user  of  the 
mill  containing  the  property  insured  was 
known  to  the  insurers  ;  Harrowcr  v.  Hutchiti- 
*'o«  (1869),  L.  R.  4  Q.  B.  523  Ex.  Ch.  (marine 
insurance),  per  KELLY,  C.B.,  at  p.  590; 
Bates  v.  Hewitt  (1867),  L.  R.  2  Q.  B.  595 
(marine  insurance),  per  COCKBURN,  C.J., 
at  p.  007,  OOS  ;  Fricre.  v.  Woodhouse  (1817), 
Holt  X.  P.  572  (marine  insurance) ;  Laing  v. 
I'liinn  Marine  Insurance  Co.  (1895),  1  Com. 
Cas.  11  (marine  insurance),  per  MATHEW,  J., 
at  p.  14. 

(/)  Bates  v.  Hewitt,  supra,  per  COCKBURN, 
C.J.,  at  p.  604. 

(m)  Carter  v.  Boehm,  supra,  per  Lord 
MANSFIELD,  C.J.,  at  p.  1910;  Friere  v. 
Woodhouse,  suj.-ra  (contents  of  Lloyd's 
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of    law  (•».)  and  the    general    course    of    a   particular 
trade  (o) ; 

(c)  All  facts  which  the  insurers  ought  reasonably  to  have 
inferred  from  the  information  placed  before  them, 
since  the}7  cannot,  by  neglecting  to  make  use  of  the 
information  which  they  have  received,  or  of  the  know- 
ledge which  they  themselves  possess,  take  advantage 
of  their  own  wilful  blindness  or  negligence,  provided 
that  sufficient  information,  so  far  as  the  assured  is 
concerned,  has  been  placed  at  their  disposal  (p).  Where, 
however,  the  facts  stated  by  the  assured  are  such  as 
to  make  further  investigation  apparently  unnecessary, 
the  insurers  are  not  precluded  from  relying  on  the 
defence  of  concealment  by  reason  of  the  fact  that 
they  would  have  discovered  that  the  facts  stated  were 
incomplete,  if  they  had  referred  to  the  sources  of 
information  at  their  disposal  (q). 

(ii)  Facts  which  the  insurers  could  have  discovered  by  making  inquiry, 
the  information  already  given  by  the  assured  being  sufficient 
to  discharge  his  obligation  of  disclosure  and  to  put  the  insurers 
on  inquiry,  if  they  desire  any  further  information  (r)  ; 
(iii)  Facts  as  to  wThich  the  insurers  waive  information  (s)  ; 
(iv)  Facts  tending  to  lessen  the  risk  (0  ; 

(v)  Facts  the  disclosure  of  which  is  unnecessary  by  reason  of  a  con- 
dition (•».). 

Lists);  Mackintosh  v.  Marshall  (1843),  11  agent  after  inspection  of  the  premises,  and 
M.  &  W.  116  (marine  insurance);  Bates  v.  signed  by  the  plaintiff  in  reliance  on  the  agent's 
Heivitt  (1867),  L.  R.  2  Q.  B.  595  (marine  correctness,  stated  that  the  walls  of  the  build- 
insurance),  per  COCKBURN,  C.J.,  at  p.  ings  were  of  brick  and  iron,  whereas  some  were 
604;  Marten  v.  Nippon  Sea  and  Land  of  wood,  brick,  and  iron,  and  there  were  two 
Insurance  Co.,  Ltd.,  14  T.  L.  R.  333  (marine  partitions  of  canvas,  and  the  Court  held  that 
insurance).  there  was  no  concealment  even  if  the  misde- 

(n)  The  Bedouin,  [1894]  P.  1  C.  A.  (marine  cription  was  material.      Compare  Brine   v. 

insurance),  per  Lord  ESHEE,  M.R.,  at  p.  12.  Featherstone  (1813),  4  Taunt.  867  (marine  in- 

(o)   Vallance  v.  Deicar  (1808),  1  Camp.  503  surance) ;     Be    General  Provincial  Life  As- 

(marine   insurance);     The   Bedouin,   supra;  surance  Co.,  Exparte  Daintree  (1870), 18  W.  R. 

Phillips,  s.  593,  as  explained  in  Harrower  v.  396  (life  assurance),  where  the  insurers  asked 

Hutchinson  (1869),  L.  R.  4  Q.  B.  523  Ex.  for  further  information. 

Ch.  (marine  insurance),  per  KELLY,  C.B.,  at  p.  (s)  Carter    v.     Boehm     (1766),     3     Burv. 

592.     If  they  do  not  know  it,  it  is  their  duty  1905     (marine     insurance);      Harrower     v. 

to    inquire    (Noble   v.    Kennoway   (1780),    2  Hutchinson,  supra,  per  KELI/V,  C.B.,  at  p. 

Doug.    510    (marine    insurance),    per    Lord  590  :    "  The  case  in  which  an  underwriter  is 

MAXSFIELD,  C.J..  at  p.  512).  said  to  waive  being  informed  of  a  fact  is 

(p)  Bates  v.  Hewitt,  supra,  per  COCKBURN,  where  a  representation  made  to  him  should 

C.J.,  at  pp.  605-608,  and  per  MELLOR,  J.,  at  p.  suggest  a  doubt  or  inquiry  to  the  mind,  and 

609;      Foley  v.    Tabor    (1861),    2    F.    &    F.  he  omits  to  make  the  inquiry."       Luincj  v. 

663    (marine    insurance),    per   ERLE,    C.J.,  Union  Marine  Insurance  Co.  (1895),  1  Coin. 

at  p.  677.  Cas.    11    (marine    insurance);     Na/it/htrr    v. 

(q)  Mackintosh  v.  Marshall,  supra.  Ottawa  Agricultural  Insurance  Co.  (1878),  43 

(r)  Noble  v.  Kennoway,  supra  ;    Friere  v.  Can.  Q.  B.  121,  where  the  waiver  was  by  the 

Woodhouse   (1817),  Holt  N.   P.  572  (marine  insurers'  agent;    Phillips,  s.  568. 
insurance),      Freeland      v.      Glover     (1806),  (t)  Carter  v.  Boehm,  supra,  per  Lord  MAXS- 

7  East,  457   (marine    insurance);     Dn/sdale  FIELD,  C.J.,  at  p.  1910;  see  also  Marine  Insur- 

v.  Union  Fire  Insurance  Co.  (1890),  8  ance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (3)  (a). 
Juta's  R.  (Cape)  63,  where  the  proposal,  (•«.)  Hayu-ood  v.  Rodger -s  (1804),  4  East.  390 

which  had  been  prepared  by  the  company's  (marine  insurance). 
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Sub-sect.  4.     The  Effect  of  Concealment. 

A  failure  on  the  part  of  the  assured  to  disclose  a  material  fact  within 
his  actual  or  imputed  knowledge  avoids  the  policy  (v).  His  conduct 
cannot  be  taken  into  consideration  as  in  any  way  affecting  this  result  (x). 
The  policy  is  equally  void  win -1  her  his  failure  is  attributable  to  fraud  (77), 
or  whether  lie  acted  without  any  fraudulent  intent,  but  omitted  to  make 
the  required  disclosure  through  negligence,  mistake  (z),  or  error  of  judg- 
ment (o).  Even  his  ignorance  of  the  fact  will  not  excuse  him,  if  it  is  one 
which  lie  ought  to  have  known  (b).  The  insurers  may,  however,  at  any 
time  after  discovering  that  a  material  fact  has  not  been  communicated  to 
them,  waive  the  concealment  and  thus  affirm  the  policy  (c),  provided 
that  at  the  time  of  doing  so,  they  are  fulry  acquainted  with  all  the  circum- 
stances of  the  case  (cl). 

Sub-sect.  5.     Tlie  Proof  of  Concealment. 

The  onus  of  proving  concealment  rests  on  the  insurers  (e),  since,  the 
policy  being  proved  ( / ),  the  presumption  is  that  everything  was  rightly 
done  (g). 

In  order  to  establish  the  defence  of  concealment,  the  insurers  must 
prove  that  the  facts  alleged  to  have  been  concealed  by  the  assured  were 
true,  that  they  were  material,  that  they  were  within  his  knowledge  and  were 
not  disclosed  (//,).  Where  the  assured  admits  that  the  facts  ought  to 
have  been  disclosed  (?),  and  the  only  question  in  issue  is  whether  a  dis- 
closure of  them  was  in  fact  made,  slender  evidence  is  all  that  is  required 
to  show  that  it  was  not  made  (k).  Thus,  the  mere  fact  of  issuing  the 

(v)  Carter  v.  Boehm  (1766),  3  Burr.   1905  (marine  insurance);    Morrison  v.    Universal 

(marine  insurance);    and  see  the  cases  cited  Marine  Insurance  Co.   (1873),  L.   R.  8  Ex. 

throughout  this  section.  197,  Ex.  Ch.  (marine  insurance). 

(x)  Uzielli     v.    Commercial     Union      In-  (&)  See  p.  130,  ante. 

surance   Co.  (1865),   12  L.  T.    399    (marine  (c)  Armstrong  v.   Turquand  (1858),   9   Ir. 

insurance);     lonides    v.    Fender   (1874),    L.  C.    L.    32    (life    assurance);     Morrison    v. 

R.    9    Q.    B.    531    (marine    insurance),   per  Universal    Marine    Insurance    Co.     (1873), 

BLACKBURN,     J.,     at     p.     537  :      "  It     is  L.  R.  8  Ex.  197,  Ex.  Ch.  (marine  insurance) ; 

perfectly  well  established  that  the  law  as  to  Phillips,  s.  668  ;    May,  s.  207.     As  to  what 

a  contract  of  insurance  differs  from  that  as  amounts  to  a  waiver,  see  p.  122,  anlr. 

to  other  contracts  and  that  a  concealment  of  (d)  Russell  v.  Thornton  (1860),  6  H.  &  N. 

a  material  fact,  though  made  without  any  160,  Ex.  Ch.  (marine  insurance),  per  WIGHT- 

fraudulent     intent,     vitiates     the    policy."  MAN,  J.,  at  p.  143. 

Anderson  v.  Pacific  Fire,  and  Marine  Insur-  (e)  Joel  v.  £aw  Union  and  Crown  Insurance 

ance  Co.  (1872),  L.  R.  7  C.  P.  65  (marine  Co.,  [1908]  2  K.  B.  863,  C.  A.  (life  assurance), 

insurance),  per  WILLES,  J.,  at  p.  68  ;  Ander-  per  VAUGHAX  WILLIAMS,  L.J..  at  p.  880.     As 

son  v.  Thornton   (1853),  8  Ex.  425  (marine  to  the  effect  of  an  unnecessary  allegation  of 

insurance),  per  PARKE,  B.,  at  p.  427  ;   Bates  concealment,  see  Chap.  XXII. 

v.   Hewitt  (1867),  L.   R.   2  Q    B.   595,  per  (/)  As  to   the           f  of  the       H        gee 

COCKBTTRN,  C.J.,  at  p.  607  ;   Phillips,  s.  837.  ^/ 

As  to  the  return  of  premium   in  case  the  (  '}  min  y    JansQn  (lg45)    13  M    &   w 

policy    is     avoided     by     concealment,    see  65|j"(marine  insurance),  per  PLATT,   B.,  at 

I  nap.  AY.  p.  666. 

(y)  Rivaz  v.  Gerusui  (1880),  6  Q.  B.  D.  22  (/()  im>  per  ALDERSON,  B.,  at  p.  664. 

(marine  insurance).  (/)  Ag  fo  whftt  fa(jtg  QUght  to  fce  disclogedf 

(z)  Carter  v.  Boehm.  supra,  per  Lord  MANS-  Bee  p.  132,  ante. 

FIELD,  C.J.,  at  p.  1909.  ^  Ejki'n  v>  Janson,  supra,  per  ALDERSON, 

(a)  Elton  v.  Lurkins  (1831),  5  C.  &  P.  86  B.,  at  p.  605. 
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policy  will  be  sufficient,  where  it  is  clear  that  the  insurers  would  not 
have  done  so,  either  at  the  rate  of  premium  charged  by  them  (I),  or  at  all  (m), 
if  a  disclosure  had  really  been  made.  On  the  other  hand,  the  fact  that  a 
higher  premium  than  usual  has  been  paid  may  be  important  as  showing 
that  the  assured  made  a  full  disclosure  (?(). 

SECT.  2.  FRAUD  AND  MISREPRESENTATION. 

In  the  discharge  of  his  duty  of  disclosure,  the  assured  is  required  to 
state  accurately  all  the  facts  to  which  the  duty  applies  (o),  whether  they 
are  such  as  are  material  in  themselves  (p),  or  are  shown  by  the  asking  of 
questions  to  be  regarded  as  material  by  the  insurers  (q).  Accuracy  is 
equally  required  where  the  assured,  with  the  view  of  inducing  the  insurers 
to  enter  into  the  contract  of  insurance,  volunteers  information  relating 
to  facts  which  it  is  not  necessary  for  him  to  disclose,  and  the  insurers 
treat  such  information  as  material  by  acting  upon  it  (r).  Such  statements 
are  commonly  called  representations,  and  must  be  distinguished  from 
those  statements  which  are  intended  to  form  part  of  the  contract  itself  (s). 

Where  a  representation  turns  out  to  have  been  inaccurate  at  the  time 
of  making  it,  it  becomes  necessary  to  inquire  whether  or  not  at  that  time 
the  assured  honestly  believed  it  to  be  an  accurate  statement  of  fact,  since 
his  honesty  of  belief  may  be  a  material  factor  in  determining  the  validity 
of  the  policy.  Inaccurate  representations  may  accordingly  be  classified  as 
follows,  namely  : — 

(1)  Fraudulent  representations.     A  statement  of  fact  made  by  the 
assured  is  a  fraudulent  representation  when  he  made  it  knowing  that  it 
was  false,  or  without  belief  in  its  truth,  or  recklessly,  careless  whether  it 
was  true  or  false  (t). 

(2)  Innocent  misrepresentations.     A  statement  of  fact  made  by  the 
assured  is  an  innocent  misrepresentation  when  he  made  it  honestly  believing 
that  it  was  true  (u). 

Sub-sect.  1.     The  Test  of  Accuracy. 

In  order  to  determine  whether  a  statement  is  accurate,  it  is  necessary 
to  take  into  consideration  the  surrounding  circumstances,  and  to  construe 

(1)  Mackintosh    v.     Marshall    (1843),     11  be  the  purest  good  faith  between  the  parties, 

M.  &  W.  116  (marine  insurance),  where  the  and  the  most  accurate  representation  of  all 

insurers  charged  a  premium  of  30s.  per  cent.,  material  circumstances." 

whereas    other    insurers,     who    were    fully  tp\  gee  p    132   ante. 

acquainted   with    the   facts,   charged   three  ,  .  «  '      '  u.^'        , ' 

guineas  per  cent.  (q)                     '  p     ' 

~  (TM)  Elkin  v.Janson  (1845),  13  M.  &  W.  655  (r)  See  PhllhPs>  s-  54°- 

(marine    insurance),     per    PARKE,    B.,  at  p.  (s)  See  p.  141,  post. 

663,  where  a  ship  was  insured  "  lost  or  not  (t)  Derry   v.    Peek   (1889),    14   A.    C.    337 

lost  "  at  a  time  when  she  was  already  burnt.  (fraud  in  prospectus),  per  Lord  HERSCHELL, 

(n)  Bridges  v.  Hunter   (1813),  1  M.  &  S.  at    p.    374;     Pawson   v.    Watson   (1778),    2 

15    (marine    insurance),    per    Lord    ELLEN-  Cowp.    785    (marine    insurance),    per    Lord 

BOROUGH,  C.J.,  at  p.  18.  MANSFIELD,  C.J.,  at  p.  787  :    "  It  is  equally 

(o)  Everett  v.  Desborough  (1829),  5  Bing.  false   to   undertake   to   say   that   which    he 

503    (life    assurance),   per  PARK,   J.,    at    p.  knows  nothing  at  all  of,  as  to  say  that  is 

518:     "It   is  absolutely  necessary  that   in  true,  which  he  knows  to  be  false." 

every  case  of  this  description  there  should  («)  Derry  v.  Peek,  supra. 
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the  statement  with  reference  to  the  facts  of  the  particular  case.  If  the 
statement  is  accurate  when  applied  to  the  circumstances  to  which  it  was 
intended  to  apply,  (lie  assured  has  discharged  his  duty  (.r),  notwithstanding 
that  it  may  be  shown  to  be  inaccurate  when  considered  with  other  circum- 
stances to  which  it  was  never  intended  by  either  party  to  apply  (//).  Thus, 
where  a  partnership  seeks  to  effect  an  insurance  upon  the  partnership 
property,  a  statement  made  in  the  proposal  form  that  no  previous  claims 
have  been  made  is  not  shown  to  be  inaccurate  by  proving  that,  before 
the  commencement  of  the  partnership,  one  of  the  partners  had  made  a 
claim  (z). 

A.  statement  of  belief  or  opinion  (a)  as  to  a  particular  fact  is  not  a 
representation  that  such  a  fact  is  true,  but  only  that  the  belief  or  opinion 
stated  is  sincerely  held  (b).  Such  statement  is  not  therefore  inaccurate 
because  the  belief  or  opinion  turns  out  to  be  erroneous  (c)  ;  it  must  be 
shown  that  the  assured  never  entertained  such  a  belief  or  opinion  at  all  (d). 
Similarly,  a  statement  of  intention  is  not  inacccurate  because  the  assured 
changes  his  mind  and  never  carries  out  the  intention  stated  ;  it  is  only 
inaccurate  when  the  intention  never  in  fact  existed  (e). 

(.r)  Carter  v.  Boehm  (176G),  3  Burr.  1906 
(marine  insurance),  per  Lord  MANSFIELD, 
C.J.,  at  p.  1911  :  'The  question  therefore 
must  always  be  whether  there  was,  under  all 
the  circumstances  at  the  time  the  policy  was 
underwritten,  a  fair  representation,  or  a 
concealment ;  fraudulent,  if  designed ;  or, 
though  not  designed,  varying  mati  ri<tll>/  the 
object  of  the  policy,  and  changing  the  risque 
understood  to  be  run." 

(//)  Anderxon  v.  Pacific  Fire  and  Marine 
Insurance  Co.  (1869),  21  L.  T.  408,  P.  C. 
(marine  insurance),  where  a  representation 
that  a  ship  was  "  insured  only  for  £4000," 
was  held  in  the  circumstances  (i.e.  reinsur- 
ance) to  be  a  representation  of  the  original 
amount  of  the  insurance  sought  to  be  re- 
insured, and  not  a  representation  of  the  total 
amount  insured  upon  the  ship  including 
insurances  by  others,  and  the  Privy  Council 
said  at  p.  410:  "As  between  insurer  and 
reinsurer,  it  being  open  to  the  owner  to 
insure  in  any  sum  lie  liked,  could  it  be  taken 
as  a  misrepresentation  upon  which  any  one 
could  have  been  expected  to  rely  in  the  un- 
limited sense  contended  for  ?  " 

(z)  Davies  v.  National  Fire  and  Murim 
//  /trance  Co.  of  Xew  Zmlnnd.  [ISO]  ]  A.  C. 
485,  P.  C.  ;  Eliri'i  mul  II.  //,  r  v.  Trans- 
atlantic I',,,  /„ -iii-ance  Co.,  [1905]  T.  S.  557. 
where  a  question  as  to  previous  iiivs  an- 
suered  by  two  partners  was  held  not  in  apply 
to  a  tire  which  occurred  before  the  partner- 
ship. Compare  Bank  of  Aii^ti-iila-tin  v. 
.\nrlh  German  Insurance  Co.  (1899),  17  X. 
'/..  L.  K.  .'IS7,  where,  on  the  insurance  of  a 
building,  the  assured,  in  answer  to  a  question 
as  to  other  insurances,  made  an  inaccurate 
-tati-iiii-nt  as  to  the  in-uranees  mi  his  stock, 
and  this  answer  was  held  to  be  immaterial. 

(a)  A  statement  as  to  value  has  been  held 


to  be  a  mere  statement  of  opinion  (Cope  v. 
Scottish  Union  and  National  Insurance  Co. 
(1897),  5  Brit.  Col.  L.  R.  329;  Bedford 
v.  M  at  ual  Fire  Insurance  Co.  of  Clinton  (1876), 
38  Can.  Q.  B.  538).  Compare  Riach  v. 
Ximiara  District  Mutual  Insurance  Co. 
(1871).  21  U.  C.  C.  P.  404,  where  it  was 
held  that  although  a  statement  as  to  value 
does  not  amount  to  a  warranty,  yet  it  is  so 
far  material  that  on  the  trial  the  jury  should 
say  whether  there  was  an  over-valuation  to 
the  knowledge  of  the  applicant,  and  if  so  the 
policy  is  void). 

(b)  Andir^on   v.   Pacific  Fir?  and   Marine 
Insurance  Co.  (1872).  L.  R.  7  C.  P.  65  (marine 
insurance),  per  WILLES,  J.,  at  p.  69. 

(c)  Bomlen    v.    Yaughan    (1808),  10   East, 
415  (marine  insurance),  where  the  representa- 
tiun  was  as  to  the  time  of  the  ship's  sailing, 
distinguished  in  Dennixtotin  v.  Lillie  (1821), 
3  Bli.  202,  H.  L.  (marine  insurance),  where  a 
statement  as  to  the  time  of  sailing  was  held 
to  be  a  statement  of  fact. 

(d)  Derrif    v.  Peek    (1889),   14  A.  C.  337 
(fraud  in  prospectus),  per  Lord  HERSCHELL, 
at    p.    368,    explaining    Beam    v.    Edmonds 
(1853),   13  C.    B.   777;    Anderson   v.  Pacific 
Fin    iiml   Murim    Insurance  Co.,  supra,  per 
\\  n  I.KS,  J.,  at  p.  li9  :    "  The  question,  there- 
fore,   lieeomes    this,    whether   the   statement 
.  .  .  amounts  to  an  absolute  statement  of  a 
lai-t,  or  only  to  a  statement   of  opinion.     If 
the  latter    ...    if  it  was  an  opinion  which 
tin-  writer  of  the  letter  really  did  not  enter- 
tain   ...     1   think  the  assured   would   be 
bound.     But".   .   .    (the  jury)  .    .    .    "  lind 
that    it    was    an    opinion    honestly    formed. 
Then  do  the  words  amount  to  an  absolute 
statement   of   fact.     I   am   of   opinion   that 
they  do  not   .    .    ." 

(e)  Oraat   v.   Aetna  Insurance  Co.   (1862), 
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A  statement  may  be  inaccurate  not  only  because  it  is  false  in  the 
sense  of  being  wholly  untrue,  and  therefore  incapable  of  referring  to  the 
state  of  facts  actually  existing  ;  it  may  be  accurate  so  far  as  it  goes,  but, 
by  reason  of  a  partial  and  fragmentary  disclosure,  the  withholding  of  that 
which  is  not  stated  may  make  that  which  is  stated  absolutely  false  (/). 
Thus,  a  statement  that  there  are  other  insurances  on  the  property  proposed 
to  be  insured  implies  that  such  other  insurances  are  good  and  valid  ;  if 
therefore  they  are  void  the  statement  is  inaccurate  (g). 

It  is  sufficient,  however,  as  a  rule  (h),  if  the  statement  is  substantially 
accurate  (i),  and  an  immaterial  misstatement  (A-)  or  omission  (/)  may  be 
disregarded. 


Sub-sect.  2.     The  Effect  oj  Inaccuracy. 

In  considering  how  far  the  validity  of  the  policy  is  affected  by 
inaccuracies  in  the  statements  made  by  the  assured,  the  following  rules 
are  to  be  applied,  namely  :— 

(1)  Any  statement  made  by  the  assured  during  the  negotiations  may 
be  intended  to  form  an  integral  part  of  the  contract  between  the  insurers 
and  himself,  and  may  ultimately  be  embodied  in  the  policy  (ni).  This 


15  Moore  P.  C.  516,  when  the  intention  was 
stated  in  the  policy ;  BenJiam  v.  United 
Guarantee  and  Life  Assurance  Co.  (1852), 
7  Ex.  744  (fidelity  policy) ;  Northern  Assur- 
ance Co.  v.  Provost  (1881),  25  L.  Can.  Jur. 
211,  where  the  statement  in  the  policy  was 
that  the  house  insured  was  "  detre  lambriss&e 
en  brique,"  and  this  was  held  not  to  con- 
stitute a  warranty  of  a  promissory  nature 
that  the  house  would  be  immediately 
covered  with  brick. 

(/)  Peek  v.  Gurncy  (1873),  L.  R.  6  H.  L. 
377  (fraud  in  prospectus),  per  Lord  CAIRNS, 
at  p.  403 ;  Cazenore  v.  British  Equitable 
Insurance  Co.  (1860),  6  Jur.  (N.  s.)  826  (life 
assurance),  per  POLLOCK,  C.B.,  at  p.  826  ; 
Wf  stern  Assurance  Co.  v.  Harrison  (1903), 
33  Can.  Sup.  Ct.  473,  where,  in  answer  to  a 
question  as  to  previous  fires,  the  assured 
omitted  to  mention  two  out  of  three  previous 
fires.  Inaccuracy  of  this  kind  is  usually 
referred  to  as  concealment  (Pcrrins  v. 
Marine,  etc..  Insurance  Society  (1859),  2 
E.  &  E.  317  (life  assurance),  per  WIGHTMAN,  J., 
at  p.  322  ;  compare  Fowkes  v.  Manchester 
mid  London  Life  Assurance  Association  (1862), 
3  F.  &  F.  440  (life  assurance)  ;  London  Assur- 
ance v.  Hansel  (1879),  11  Ch.  D.  363  (life 
assurance)) ;  but  as  concealment  implies 
that  no  statement  at  all  is  made  (compare 
Pimm  v.  Leivis  (1862),  2  F.  &  F.  778),  and 
as  there  is  actually  a  statement  made  which 
misleads,  and  amounts  therefore  to  a  mis- 
representation, it  seems  more  proper  to  deal 
\\ith  it  under  this  head;  see  Stibbard  v. 
Standard  Fire  and  Marine  Insurance  Co.  of 
New  Zealand  (1905),  5  S.  R.  (N.  S.  W.)  473, 
where  an  answer  which  did  not  enumerate 


all  the  previous  fires  or  claims  made,  but 
only  mentioned  one,  was  held  to  be  a  mis- 
statement. 

(g)  Henley  v.  Pacific  Fire  and  Marine 
Insurance  Co.  (1893),  14  N.  S.  W.  L.  Px.  224  ; 
contrast  Royal  Insurance  Co.  v.  Coleman 
(1907),  26  N.  Z.  L.  R.  Sup.  Ct.  526,  where 
the  assured  represented  that  no  proposal  for 
insurance  on  the  property  had  been  declined 
by  any  other  companj',  although  a  proposal 
had  in  fact  been  declined,  though  not  to  his 
knowledge,  and  this  was  held  not  to  be  a 
misrepresentation. 

(h)  See  p.  143,  post. 

(i)  De  Hahn  v.  Hartley  (1785),  1  T.  R,  343 
(marine  insurance)  (affirmed  (1787),  2  T.  R. 
186,  Ex.  Ch.),  per  Lord  MANSFIELD,  C.J.,  at 
p.  345  :  '  There  is  a  material  distinction 
between  a  warranty  and  a  representation.  A 
representation  may  be  equitably  and  sub- 
stantially answered,  but  a  warranty 
must  be  strictly  complied  with."  Pan-son  v. 
Watson  (1778),  2  Cowp.  785  (marine  in- 
surance) ;  Quin  v.  National  Assurance  Co. 
(1839),  Jones  &  Car.  316,  per  JOY,  C.B.,  at 
p.  328  ;  May,  ss.  186,  187.  Compare  p.  119, 
ante. 

(k)  O'Neill  v.  Ottawa  Agricultural  In- 
surance Co.  (1879),  30  Can.  C'.  P.  15],  where 
the  statement  that  the  assured  <>\\nr<l  the 
property  in  fee  simple  was  held  not  to  be 
incorrect,  though  he  had  not  yet  paid  for  it. 

(1)  Perrins  v.  Marine,  it<\.  Insurance 
Society  (1859),  2  E.  &  E.  317  (life  assurance). 

(/«)  This  must  be  distinguished  from  the 
case  where  the  statement,  though  appearing 
on  the  face  of  the  policy  or  referred  to  therein, 
is  not  an  integral  part  of  the  contract,  but 
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usually  happens  in  the  case   of  statements  as  to  the  subject-matter,  refer- 
ring to  its  identity,  user  and  the  like  (//).    Where  such  statements  are  made 
part  of  the  description  contained  in  the  policy,  they  define  the  risk  which 
the  insurers  have  undertaken  (o),  and  if  they  are  inaccurate  the  policy  is 
void  (p).     They  are  no  longer  representations  (q),  hut  conditions,  or  warran- 
ties,which  niusj  he  fully  complied  with  (r).    No  question  therefore  arises  as  to 
their  materiality  (.v),  or  as  to  the  honesty  of  the  assured  in  making  them  (i). 
(2)  Where  the  statement  is  not  intended  to  be  an  integral  part  of  the 
contract,  but  is  made  for  the  purpose  of  influencing  the  insurers  in  their 
decision  to  accept  the  risk,  it  forms  no  part  of  the  contract,  but  is  merely 
a  representation  («*).     If,  therefore,  the  statement  is  inaccurate,  it  is  an 
innocent  misrepresentation,  or  a  fraudulent  representation,  as  the  case 
may  be,  and  the  insurers  may  be  entitled  to  avoid  the  policy  on  the  ground 
that  they  would  never  have  made  it  if  they  had  known  the   true  facts 
of  the  case  (x).     To  enable  them  to  do  so,  it  is  necessary  for  them  to  prove  : 
(i)  That  the  statement  was  a  representation  of  a  material  fact  (//). 
The  materiality  of  the  fact  stated  is  a  question  for  the  jury  (z), 
and  the  onus  of  proof  lies  upon  the  insurers  (a).     If  the  fact  is 
not  material,  that  is  to  say,  if  it  does  not  influence  the  insurers 
in  accepting  the  risk  or  in  estimating  the  premium  (b),  they  are 


remains  a  representation  only  ;  see  p.  144, 
post. 

(n)  See  p.  157,  post. 

(o)  Ibid. 

(  p)  See  p.  121,  ante. 

(q)  Weston  v.  Innes  (1808),  1  Taunt.  115 
(marine  insurance);  Anderson  v.  Fitzgerald 
(1853),  4  H.  L.  Cas.  484  (life  assurance),  per 
Lord  CKANWORTH,  L.C.,  at  p.  505  ;  Phillips, 
s.  637. 

(r)  See  p.  1 19,  ante. 

(s)  Newcastle  Fire  Insurance  Co.  v.  Mae- 
morran  and  Co.  (1815),  3  Dow.  255  H.  L.  ; 
and  see  Anderson  v.  Fitzgerald,  supra,  per 
Lord  CRANWORTH.  L.C.,  at  p.  504. 

(t)  Ni  ircaxtle  Fire  Insurance  Co.  v.  Mae- 
morran  and  Co.,  supra;  Anderson  v.  Fitz- 
gerald, supra. 

(u)  Qttin  v.  \atiniial.  Axxtirance.  Co.  (18.'!!)), 
Jones  &  Car.  31(5,  per  JOY,  C.B.,  at  p.  3.'5!»  : 
"  Instructions  given  for  effecting  this  policy 
are  in  it  part  ot  the  written  policy,  and  arc, 
therefore,  a  mere  representation." 

(.»•)  The  principles  governing  the  avoidance 
of  a  contract  on  the  ground  of  misrepre- 
sentation are  the  same  as  in  the  case  of  con- 
cealment, as  to  which,  see  p.  128,  ante. 
Misrepresentation  and  concealment  are  corre- 
lative and  sometimes  interchangeable  terms. 
Karh  is  founded  on  the  doctrine  of  uherrhnn 
Jidex,  the  duty  to  disclose  being  equally 
broken  in  either  ease.  As  to  the  sufficiency 
of  a  representation  to  t  lie  lirst  underwriter 
on  a  Lloyd's  policy,  see  Chap.  XX VI I. 

(y)  Quin  v.  National  Assurance  Co., 
*>i/>ra,  per  JOY,  C.B.,  at  pp.  328-330; 
,V<  i  res  v.  Sovereign  Fire  Insurance  Co. 


(1880),  4  Pug.  &  Burb.  (N.  B.)  394> 
where  it  was  held  in  an  action  on  a  policy 
that  a  plea  that  the  plaintiff  in  his  applica- 
tion represented  that  the  property  to  be 
insured  was  mortgaged  for  $900,  whereas  in 
fact  the  mortgage  was  greater,  was  bad  for 
not  alleging  that  the  misrepresentation  was 
material.  As  to  what  facts  are  material,  see 
generally,  p.  132,  ante. 

(z)  Quin  v.  National  Assurance  Co.,  supra  ; 
compare  p.  133,  ante. 

(a)  Davies   v.    National   Fire   and   Marine 
Insurance  Co.  of  Netr  Zealand,  [1891]  A.  ( '. 
485,   P.    C.  ;    Bank  of  Auxlralitxia    v.    North 
(iermati  Insurance  Co.  (1899),  17  N.  Z.  L.  R. 
387.     Compare  p.  138,  ante. 

(b)  Quin  v.  National  Assurance  Co.,  supra, 
per   JOY,   C.B.,    at   p.    331:      'The   test   of 
materiality   is   this,    whether   the   misrepre- 
sentation was  such  as  to  induce  the  insurers 
either  to  insure  whore  they  would  not  have 
done  so  it  they  had  known  that  the  premises 
were  not  so  circumstanced  as  they  actually 
were,  or  to  have  required  a  higher  premium." 
.Hut  see  Canm/n  Fin-  and-  Marine  Inxiirninr 
Co.    v.    Northern    Insurance    Co.    (1878),    2 
Tupper's  R.  (U.  C.)  373,  C.  A.,  where  on  a 
reinsurance    a    statement    made    after    the 
reinsurance  had  been  agreed,   inducing  the 
reinsurers  to  reduce  their  premium,  was  held 
not  to  be  material.     This  decision,  however, 
does  not  seem  correct.     Compare  Ion  ides  v. 
J'aeijic  Insurance  Co.  (1872),  L.  R.  7  Q.  B. 
517,  Ex.  Ch.  (marine  insurance),  where  the 
policy  was  held  not  to  be  avoided   by  an 
immaterial  error  in   the  name  of  the  ship 
containing  the  goods  insured. 
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not  entitled  to  avoid  the  policy  either  on  the  ground  of  inno- 
cent misrepresentation  (c),  or  even  on  the  ground  of  fraud  (d) ;  and 
(ii)  That  the  statement  was  inaccurate  in  some  material  particular  (e) ;  and 
(iii)  That  the  statement  related  to  a  fact  as  to  which  the  assured 

ought  to  have  known  the  truth  (/)  ;   or 

(iv)  That  the  statement  was  fraudulently  made  by  the  assured  (g). 
Where  the  statement,  whether  made  in  answer  to  a  question  or  other- 
wise, relates  to  a  fact  as  to  which  the  assured  is  not  bound  in  the  discharge 
of  his  duty  to  know  the  truth  (h},  an  innocent  misrepresentation  does  not 
avoid  the  policy,  since  the  accuracy  of  the  statement  is  not  a  condition 
precedent,  however  material  it  may  have  been  (i).  The  assured  must  be 


(c)  Newcastle  Fire  Insurance  Co.  v.  Mac- 
morran  and  Co.  (1815),  3  Dow.  255,  H.  L. 

(d)  Anderson  v.  Fitzgerald  (1853),  4  H.  L. 
Cas.   484   (life   assurance),   per   Lord  CRAN- 
WOKTH,  at  p.  504  :   "...   if  the  party  makes 
no   warranty   at   all,    but   simply   makes   a 
certain  statement,  if  that  statement  has  been 
made  bond  fide,  unless  it  is  material  it  does 
not  signify  whether  it  is  false  or  not  false. 
Indeed,  whether  made  bond  fide  or  not,  if  it 
is   not   material   the    untruth   is   quite   un- 
important." 

(e)  See  p.  139,  ante. 

(f)  As  to  when  knowledge  of  a  fact  is  to 
be  imputed  to  the  assured,  see  p.  130,  ante. 

(g)  See  infra. 

(k)  Royal  Insurance  Co.  v.  Coleman  (1907), 
26  N.  Z.  L.  R.  (Sup.  Ct.)  526,  where,  on  the 
application  for  insurance,  the  assured,  in 
answer  to  a  question  as  to  whether  any  pro- 
posal for  insurance  of  the  property  had  been 
made  to  any  other  office  and  not  accepted, 
had  answered  "  No  ;  "  he  had  previously 
made  a  proposal  to  another  office  which  had 
in  fact,  though  not  to  his  knowledge,  been 
declined,  the  agent,  through  whom  such 
proposal  had  been  made,  having  informed 
him  that  the  matter  was  still  under  con- 
sideration and  that  no  final  decision  had  been 
arrived  at  when  he  stated  that  he  would 
consider  the  matter  at  an  end  and  insure 
elsewhere.  See  also  Life  Association  of  Scot- 
land v.  Foster  (1873),  11  Macph.  (Ct.  of 
Sess.)  351  (life  assurance) ;  and  p.  131,  ante. 

(i)  This  is  the  rule  applicable  to  life 
policies  (Anderson  v.  Fitzgerald  (1853),  4 
H.  L.  Cas.  484  (life  assurance),  per  Lord 
CRAUWORTH,  L.C.,  at  p.  504  :"....  It 
there  is  no  fraud  in  a  representation  of  that 
sort  it  is  perfectly  clear  that  it  cannot  affect 
the  contract ;  and  even  if  material,  but  there 
is  no  fraud  in  it  and  it  forms  no  part  of  the 
contract,  it  cannot  vitiate  the  right  of  the 
party  to  recover ;  "  Thomson  v.  Weema 
(1884),  9  A.  C.  671  (life  assurance),  per  Lord 
BLACKBURN,  at  p.  684  ;  Wheelton  v.  Hardisty 
(1858),  8  E.  &  B.  232,  Ex.  Ch.  (life  assurance), 
per  WILLES,  J.,  at  p.  299  :  "  There  is  nothing 
in  law  to  make  the  truth  of  the  statement  a 
condition  precedent  to  the  liability  of  the 


defendants  on  the  policy  ;  unless  it  is  untrue 
to  the  knowledge  of  the  plaintiffs,  and  there- 
fore fraudulent,  the  untruth  of  it  would  not 
avoid  any  policy  in  which  it  was  introduced, 
the  policy  containing  no  express  stipulation 
to  that  effect."  As  regards  marine  policies, 
every  material  representation  must  be  true 
(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  20  (1)  ;  Arnould  (3rd  ed.),  s.  535).  In 
Wheelton  v.  Hardisty,  supra,  which  was  dis- 
cussed and  distinguished  in  JIacdonald  v. 
Law  Union  Fire  and  Life  Insurance  Co. 
(1874),  L.  R.  9  Q.  B.  328  (life  assurance), 
per  BLACKBURN,  J.,  at  pp.  332,  333,  and 
followed  in  Joel  v.  Law  Union  and  Crown 
Insurance  Co.,  [1908]  2  K.  B.[S63,  C.  A.  (life 
assurance),  the  Court  refused  to  apply  the 
marine  rule.  As  to  which  of  the  two  rules 
applies  to  fire  policies  there  is  no  clear 
authority.  In  Davies  v.  National  Fire  and 
Marine  Insurance  Co.  of  New  Zealand,  [1891] 
A.  C.  485,  P.  C.  the  Court  below  held  that  the 
policy  was  not  avoided  by  the  untruth  of  a 
statement  made  in  answer  to  a  question, 
the  assured  believing  it  to  be  true,  but  the 
Privy  Council  declined  to  express  any 
opinion  on  the  point.  In  Wheelton  v. 
Hardisty,  supra,  however,  MAKTIN,  B.,  at 
p.  297,  professed  to  follow  Stokes  v.  Cox 
(1856),  1  H.  &  N.  533— a  case  upon  a  tire 
policy — as  showing  that,  in  the  absence  of  a 
condition,  express  or  clearly  implied,  the 
accuracy  of  a  statement  is  not  a  condition 
precedent.  It  has  been  suggested  that  there 
is  a  distinction  to  be  drawn  between  the 
principles  of  disclosure  applicable  to  marine 
insurance  and  those  applicable  to  other 
branches  of  insurance  owing  to  the  pe- 
culiar nature  of  marine  insurance ;  see  London 
Assurance  v.  Mansd  (1879),  11  Ch.  D.  363 
(life  assurance),  per  JESSEL,  M.R.,  at  p.  367  : 
"  The  first  question  is,  What  is  the  principle 
on  which  the  Court  acts  in  setting  aside  con- 
tracts of  assurance  ?  As  regards  the  general 
principle,  I  am  not  prepared  to  lay  down  the 
law  as  making  any  difference  in  substance 
between  one  contract  of  assurance  and 
another.  Whether  it  is  life,  or  fire,  or  marine 
assurance,  I  take  it  good  faith  is  required  in 
all  cases,  and  though  there  may  be  certain 
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shown  to  have  been  guilty  »>f  fraud  (/,-)  :  tlio  statement  must  have  been 
untrue  to  his  knowledge,  or  must  have  been  made  dishonestly  with  a 
reckless  ignorance,  careless  whether  it  was  true  or  untrue  (/).  Where, 
however,  tin-  slatrinrn!  was  one  as  to  which  it  was  his  duty  to  know  the 
truth,  it  must  be  true  ;  and  the  fact  that  he  honestly  believed  it  to  be  true 
does  not  prevent  the  policy  from  being  avoided  in  case  it  is  inaccurate  (m). 

(3)  Where  a  representation  is  embodied  in  the  policy  either  expressly 
or  h\  reference  to  the  document  containing  it,  it  remains,  in  the  absence 
of  a  stipulation,  to  the  contrary  (»),  a  representation  only  (o),  and  its 
effect  upon  the  validity  of  the  policy  is  the  same  as  if  it  had  not  been 
embodied  therein. 

The  accuracy  of  the  representation  may,  however,  be  expressly  made 
a  condition  precedent  to  the  validity  of  the  policy  (p),  and,  in  practice  a 
policy  of  tire  insurance  almost  invariably  contains  conditions  to  this  effect  (q). 
The  condition  may  be  so  framed  as  to  apply  to  such  representations  only 
as  are  embodied  in  the  policy,  or,  as  is  usually  the  case,  to  all  material 
representations  made  during  the  negotiations,  whether  embodied  in  the 
policy  or  not  (r).  Where  a  representation  falls  within  the  scope  of  the 
condition,  no  question  of  fraud  arises,  and  the  assured's  conduct  cannot 
be  taken  into  account  (s).  He  has  warranted  its  accuracy,  and  the  policy 
is  therefore  avoided  if  it  is  inaccurate  from  any  cause  whatever  (t). 


circumstances  from  the  peculiar  nature  of 
marine  insurance  which  require  to  be  dis- 
closed, and  which  do  not  apply  to  other 
contracts  of  insurance,  that  is  rather,  in  my 
opinion,  an  illustration  of  the  application 
of  tho  principle  than  a  distinction  in  principle." 
This  was  followed  in  Joel  v.  Law  Union 
<  'rrni-ii  Insurance  Co.,  xupru,  {it  r  \  AUGHAN 
\\  U.LIAMS,  L.J.,  at  p.  878.  Compare  Behn 
v.  Bitnicxs  (1863),  3  B.  &  S.  751,  Ex.  Ch. 
(charterparty),  per  WILLIAMS,  J.,  at  p.  753  : 
'Though"  a  representation  is  "sometimes 
continued  in  the  written  instrument,  it  is 
not  an  integral  part  of  the  contract;  and 
consequently  the  contract  is  not  broken, 
thoiU'h  (lie  representation  proves  to  lie 
untrue  :  nor  (with  (lie  exception  of  the  ca  e 
of  polieies  of  insurance,  ,-it  all  events  marine 
policies  which  stand  upon  a  peculiar  anom- 
alous footing)  is  such  untruth  any  cause 
of  action,  nor  has  it  any  efficacy  whatever, 
unless  the  representation  was  made  fraudu- 
lently, either  by  reason  of  its  being  made 
with  a  knowledge  <>f  its  untruth  or  by  reason 
of  its  being  made  dishonest  ly,  with  a  reckless 
ranee  whether  it  was  true  or  untrue."  See 

al-ii    Tliuiiixaii    v.    }\'i<  m*.    f-ujtrn  ;    /Vx/7,7.v   v. 

Manchester  and  ].<iml<»i  A**tn-<iii<-i  A*-><><iiiili<>n. 
(1863),  3  B.  &  S.  '.117  (life  assurance).  It 
ma  v  .  I  Inn  lore,  lie  surmi.-ed  I  hat  the  stricter 
rule  as  to  representations  is  conlined  to 
marine  insurance,  and  that  the  rule  to  In- 
applied  in  the  case  nf  lire  insurance  is  the 
same  as  that  applicable  to  life  assurance. 

(k)  Anderson  v.  Fitzgerald  (1853),  I  II.  L. 
Cas.  (life  assurance),  per  Lord  CRANWORTH, 
L.C.,  at  p.  5U4  ;  H7/< .  /!»„  \ .  Uanlisl'j  ( 1858), 


8  E.  &  B.  232,  Ex.  Ch.  (life  assurance),  per 
WILLES,  J,. at p. 299;  Pawxon  v.Wntson(H18), 
2  Cowp.  785  (marine  insurance),  per  Lord 
MANSFIELD,  C.J.,  at  p.  787:  "If  there  is 
fraud  in  a  representation,  it  will  avoid  the 
policy  as  a  fraud,  but  not  as  part  of  the 
agreement." 

(1)  Behn  v.  Burness,  supra,  per  WILLIAM.-, 
J.,  at  p.  753  ;  Dcrry  v.  Peck  (1S89),  14  A.  C. 
337  (fraud),  //•  T  Lord  llu,\.c  in.ii,,  at  p.  I171. 

(m)  Compare  Mulni/  v.  Gore  District 
Mul IKI/  I'm  A-^iinnice  Co.  (1866),  25  U.  C. 
(}.  B.  424.  where  the  building  proposed  to 
be  insured  was  incorrectly  represented  to 
luiv  e  a  brick  chimney. 

(it)  \\luclton  v.  Hardisty,  .w/wv/,  jn  r 
WILLES,  J.,  at  p.  209. 

(o)  Com  pa  re  /:,//!/  v.  Burner  (1863),  3 
I'..  A:  .s.  751,  lv\.  Ch.  (charterparty),  per 
WILLIAMS,  .).,  at  p.  753. 

(p)  Bancroft  v.  Heath  (1901),  6  Com.  Cas. 
137,  C.  A. 

(q)  vScc  Appendix  II. 

(r)  The  fact  that  certain  representations 
are  embodied  in  the  policy  docs  not  neces- 
sarily prevent  the  condition  from  applying  to 
other  representations  made  during  the  nego- 
tiations (Baltic  of  An*tra/i.t.-iii(  v.  .A'c/V//, 
(iiniiiiii  litximntcc  Co.  (1898),  17  K  Z.  L.  R. 
Sup.  Ct.  387). 

(.v)  Thowxun  v.  }\'<u,ix  (1884),  9  A.  C.  671, 
H.  L.  (life  assurance),  /*<  r  Lord  BLACKIUTKN, 
at  p.  682,  following  .  I  ml<  r*un  v.  F/l:i/i  rn/il, 
.•Hi lira ;  Jones  v.  Pmri m-inl  Insurance  Co. 
(1857),  3  C.  B.  (N.  s.)  65  (life  assurance). 

(/)  Duckdl  v.  \Villi(nn*  (1834),  2  C.  & 
M.  318  (life  assurance);  Sly  v.  Ottauu 


QUESTIONS    AND    ANSWERS. 


145 


(4)  Where  the  assured,  in  the  course  of  the  negotiations,  discovers 
that  a  representation  already  made  is  not  accurate  or  has  become  in- 
accurate, it  is  his  duty,  as  the  case  may  be,  to  correct  it  (u)  or  to  withdraw 
it  (x).     Has  representations  are  regarded  as  continuing  representations  (y)  ; 
it  is  not  sufficient  that  they  were,  or  were  honestly  believed  to  be  accurate, 
at  the  time  when  they  were  made  (z). 

(5)  Where,  after  the  policy  has  been  effected,  the  insurers  discover 
that  the  assured  has  been  guilty  of  fraud,  or  of  a  material  misrepresenta- 
tion which  entitles  them  to  avoid  the  policy,  they  may  either  avoid  it  or 
elect  to  affirm  it  (a). 


SECT.  3.   QUESTIONS  AND  ANSWERS. 

The  insurers  may,  at  any  time  during  the  negotiations,  ask  the  assured 
questions  as  to  any  matters  upon  which  they  require  information.  In 
practice  a  list  of  printed  questions  is  usually  submitted  to  him  to  be 
answered  in  writing  (b)  ;  in  addition,  verbal  questions  may  be  asked, 
the  effect  of  the  answers  in  both  cases  being  the  same  (c). 

Where  questions,  whether  written  or  verbal,  are  asked  by  the  insurers, 
the  assured's  duty  of  disclosure  is  necessarily  altered.  On  the  one  hand, 
the  questions  show  what  facts  are  regarded  by  the  insurers  as  material  (d), 


Agricultural  Insurance  Co.  (1879),  27  Can.  C.  P. 
557,  where  an  honest  overvaluation  was  held 
to  be  a  breach  of  the  condition  ;  Meagher  v. 
London  and  Lancashire  Fire  Insurance  Co. 
(1881),  7  Viet.  L.  R.  390. 

(u)  Traill  v.  Baring  (1864),  4  De  G.  J.  &  S. 
318  (life  assurance),  where  a  failure  to  com- 
municate a  change  of  intention  was  held  to 
make  the  original  statement  of  intention  a 
misrepresentation ;  Canning  v.  Farquhar 
(1886),  16  Q.  B.  D.  727,  C.  A.  (life  assurance), 
where  there  was  a  material  change  in  the 
assured's  health  after  a  statement  as  to  his 
health  had  been  made  ;  Davies  v.  London 
and  Provincial  Marine  Insurance  Co.  (1878), 
8  Ch.  D.  467  (suretyship),  per  FRY,  J.,  at 
p.  474,  speaking  of  marine  insurance ;  com- 
pare Fitzherbert  v.  Mather  (1785),  1  T.  R.  12 
(marine  insurance).  Where  an  existing 
policy  is  renewed,  the  representations  made 
during  the  original  negotiations  are  con- 
tinuing so  as  to  affect  the  validity  of  the 
renewed  policy,  unless  the  insurers  are 
notified  of  any  change  in  the  circumstances 
(Martin  v.  Home  Insurance  Co.  (1870),  20 
U.  C.  C.  P.  447,  where  the  property  insured 
was  originally  described  as  free  from  in- 
cumbrances,  and  became  incumbered  during 
the  currency  of  the  original  policy). 

(x)  Edwards  v.  Footner  (1808),  1  Camp. 
530  (marine  insurance),  per  Lord  ELLEN- 
BOROUGH,  C.J.,  at  p.  531. 

(y)  Compare  p.  130,  ante. 

(z)  Canning  v.  Farquhar,  supra,  per  Lord 
ESHER,  M.R.,  at  p.  732  :  "  In  this  case  the 
declaration  was  a  representation  which  was 
true  at  the  time  it  was  made.  In  insurance 

W.I. 


law  that  is  not  the  material  time,  but  the 
material  time  is  the  moment  when  the 
insurance  was  made,  and  the  representations 
ought  to  be  true  then.  If  there  be  a  material 
change,  there  ought  to  be  an  alteration  of  the 
representation,  and  the  ground  for  entering 
into  the  contract  is  altered."  Marshall  \. 
Scottish  Employers'  Liability  and  General 
Insurance  Co.  (1902),  85  L.  T.  757  (accident 
insurance),  where  the  assured  had  stated, 
in  answer  to  a  question,  that  he  was  not 
proposing  to  insure  elsewhere,  and  omitted 
to  inform  the  insurers  of  a  proposal  which  he 
subsequently  made  to  another  company. 
See  also  May,  s.  190. 

(a)  Northern    Assurance    Co.    v.     Provost 
(1881),  25  L.  Can.  Jur.  211.  where  the  in- 
surers renewed  the  policy   with  knowledge 
of  the  alleged  misrepresentation  ;   Hemmings 
v.   Sceptre   Life   Association,   Ltd.,   [1905]    1 
Ch.  365  (life  assurance),  where  the  insurers 
accepted  premiums  with  the  knowledge  of  a 
misrepresentation.     Compare  Everett  v.  Des- 
borough  (1829),  5  Bing.  503  (life  assurance), 
per  GASELEE,  J.,  at  p.  520  ;  and  see  p.  122, 
ante. 

(b)  For  the  matters  to  which  such  ques- 
tions   usually    relate,  see  p.  76,  ante ;    for 
forms     of     such    questions,    see    Appendix 
II. 

(c)  Waineu-right  v.  Bland  (1836),  1  M.  &  W. 
33  (life  assurance). 

(d)  Anderson  v.  Fitzgerald  (1853),  4  H.  L. 
Cas.   484   (life   assurance),    per   Lord   CRAN- 
WORTH,     at     p.     503  :      "  Whether     certain 
statements  are  or  are  not   material,   where 
parties  are  entering  into  a  contract   of  life 
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and,  therefore,  the  materiality  of  all  facts  falling  within  their  scope  cannot 
be  disputed  by  the  assured  (e).  On  the  other  hand,  they  serve  to  define 
the  limits  of  what  is  material,  and  may,  therefore,  in  effect  relieve  the  assured 
from  the  duty  of  disclosing  facts  which  are  not  within  their  scope,  even, 
though,  if  the  questions  had  not  IMVH  asked,  such  facts  would  have  had  to 
be  disclosed  by  him  in  the  ordinary  discharge  of  his  duty  (/). 

In  answering  the  questions,  the  assured  is  fulfilling  his  duty  to  disclose 
all  material  facts.  The  consequences  of  a  failure  to  perform  this  duty 
either  by  omitting  to  answer  a  question,  or  by  answering  it  inaccurately 
are  therefore  the  same  as  they  would  have  been  if  no  questions  had  been 
asked,  and  the  assured  had  omitted  to  disclose  (g)  or  had  misrepresented  (/<) 
a  material  fact.  For  an  omission  to  answer  a  question  or  an  answer  in 
the  negative  may  be  regarded  as  a  concealment  of  a  material  fact  (i), 
whilst  an  inaccurate  answer  will  amount  to  a  material  misrepresentation  (k). 
It  is,  however,  a  sufficient  performance  of  the  duty,  in  the  absence  of  a 
condition  to  the  contrary,  that  the  answers  are  substantially  accurate  (I)  ; 
and  whether  this  is  or  is  not  the  case  is  a  question  of  fact  for  the  jury  (m). 

The  policy  will  therefore  be  avoided  if  the  correct  answer  to  the  question 
was  actually  known  to  the  assured  at  the  time  of  answering,  and  he  either 
answered  the  question  incorrectly  (n)  or  purposely  abstained  from  answer- 
ing it,  since,  in  these  cases,  the  assured  will  be  guilty  of  fraud  (o).  Where, 
however,  the  assured  has  omitted  to  answer  the  question,  or  has  answered 
it  in  the  negative,  because  he  did  not  at  the  time  know  the  facts  to  which 
it  related  (p),  or  where  he  has  stated  in  his  answer  what  he  honestly 

assurance,  is  a  matter  upon  which  there  must  Lancashire  Insurance  Co.   v.  Honey  (1876), 

be  a  divided  opinion  ;     nothing,   therefore,  2  Viet.  L.  R.  7,  where  an  omission  to  answer 

can  be  more  reasonable  than  that  the  parties  a  question  was  apparently  thought  not  to 

entering  into  that  contract  should  determine  amount  to  a  concealment, 

for  themselves  what  they  think  to  be  material,  (k)  Phillips     v.     Grand     River     Farmers' 

and  if  they  choose  to  do  so,  and  to  stipulate  Mutual  Fire  Insurance  Co.  (1881),  46  Can. 

that  unless  the  assured  shall  answer  a  certain  Q.  B.  334.     Compare  Foivkes  v.  Manchester 

question  accurately,  the  policy  or  contract  and   London    Life   Insurance    Co.    (1862),    3 

into  which  they  are  entering  shall  be  void,  F.  &  F.  440  (life  assurance). 

it  is  perfectly  open  to  them  to  do  so,  and  a  (1)  See  p.  139,  ante. 

false   answer   will   then   avoid   the   policy."  (TO)  O'Neill    v.    Ottawa    Agricultural    In- 

The    answering    of    the    questions    by    the  surance  Co.  (1879),  30  Can.  C.  P.  151,  where 

assured  may  be  regarded  as  his  assent  to  the  the  assured  stated  that  a  building  was  190 

facts  falling  within  their  scope  being  treated  feet  distant  from  another,  when  in  fact  it 

as  material  (May,  s.  186).  was    only    178    feet ;      daughter    v.    Ottaica 

(e)  London  Assiirance  v.  Mansel  (1879),  Agricultural  Insurance  Co.  (1878),  43  Can. 
11  Ch.  D.  363  (life  assurance),  per  JESSEL,  Q.  B.  121,  where  the  assured  stated  that  there 
M.R.,  at  p.  370  ;  Phillips,  s.  542  ;  May,  ss.  was  no  building  within  100  feet  of  the  pre- 
185-6,  mises  insured,  although  there  was  a  small 

(/)  Joel   v.   Law    Union  and   Crown   In-  W.  C.  46  feet  distant  ;    and  in  both  cases  it 
surance  Co.,  [1908]  2  K.  B.  863  C.  A.  (life  was  held,  on  the  finding  of  the  jury,  that  the 
assurance),   per  VAUOHAN   WILLIAMS,   L.J.,  answers  were  sufficiently  accurate, 
at  p.  878  ;   Laidlaw  v.  Liverpool  and  London,  (n)  lie  General  Provincial  Life  Assurance 
<{.-(.,  Insurance  Co.  (1867),  13  Grant,  (U.  C.)  Co.,  Ex  parte  Daintree  (1870),  18  W.  R.  396 
377,  where  the  assured  on  applying  to  insure  (life    assurance).     The   answer    may    be    in- 
omitted   unintentionally   certain   particulars  correct,  though  true  as  far  as  it  goes  ;    see 
of  the  property  respecting  which  no  question  p.  141,  ante. 
was  asked.  (o)  London  Assurance  v.  Mansel,  supra,  per 

(g)  See  p.  138,  ante.  JESSEL,  M.R.,  at  p.  370. 

(h)  See  p.  141,  ante.  (  p)  Fowkes  v.  Manchester  and  London  Life 

(i)  London  Assurance  v.  Mansel,  supra,  per  Insurance  Co.,  supra  ;  Royal  Insurance  Co.  v. 

JESSEL,  M.R.,  at  p.  370  ;    but  *t-e  London  and  Coleman  (1907),  M  N.  Z.   L.   R.   (Sup.  Ct.) 
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believed  to  be  the  truth  (q),  although  it  was  not  so  in  fact,  the  policy  will 
not  be  avoided,  unless,  as  between  himself  and  the  insurers,  it  was  his 
duty  to  have  known  the  correct  answer  (r),  or  unless  there  is  a  condition 
to  that  effect. 

The  correctness  of  the  answers  may  be  made  a  condition  precedent 
to  the  validity  of  the  policy  (s).  The  effect  of  such  a  condition  is  not, 
however,  to  avoid  the  policy,  where  the  assured  in  answering  the  questions 
does  not  intend  to  deceive  the  insurers,  and  is  guilty  only  of  an  innocent 
concealment  or  misrepresentation  (t),  unless  its  language  is  sufficiently 
clear  (u)  and  amounts  to  a  warranty  that  the  facts  stated  in  the  answers 
are  true  (x).  Where  this  is  the  case,  it  is  open  to  the  assured  to  qualify 
his  answer  by  stating  that  it  is  correct  to  the  best  of  his  belief  (y). 


SECT.  4.     THE  EMPLOYMENT  OF  AGENTS. 

The  general  principles  governing  the  duty  of  disclosure  as  between  the 
assured  and  the  insurers  remain  the  same  where  agents  are  employed  to 
conduct  the  negotiations  on  behalf  of  either  or  both  of  the  parties.  They 
are,  however,  to  some  extent  modified  in  their  application  by  the  intro- 
duction of  a  new  personal  factor,  inasmuch  as,  whether  the  agent  is 


526,  where  the  assured  stated  in  answer  to 
a  question  that  no  proposal  had  been  declined 
by  any  other  office,  and  it  was  held  that  the 
answer,  although  incorrect,  did  not  vitiate 
the  policy,  as  the  assured  did  not  know  that 
his  proposal  had  been  declined.  Compare 
Davies  v.  National  Fire  and  Marine  Insurance 
Co.  of  New  Zealand,  [1891]  A.  C.  485  P.  C., 
where  the  Privy  Council  refused  to  say 
whether  the  policy  was  vitiated  by  a  negative 
answer  to  a  similar  question,  which  was  in 
fact  untrue,  though  the  assured  did  not 
know  it,  since,  in  their  view  of  the  facts  in 
the  particular  case,  the  question  did  not 
arise  ;  in  the  Court  below  a  majority  of  the 
judges  held  that  the  policy  was  not  vitiated 
thereby.  Contrast  London  Assurance  v. 
Hansel,  supra,  where  the  answer  to  a  similar 
question  was  known  to  be  incorrect ;  and 
compare  p.  143,  ante. 

(q)  Joel  v.  Law  Union  and  Crown  In- 
surance Co.,  [1908]  2  K.  B.  863,  C.  A.  (life 
assurance),  following  Wheelton  v.  Hardisty 
(1858),  8  E.  &  B.  232  Ex.  Ch.  (life  assur- 
ance). 

(r)  See  p.  130,  ante. 

(s)  For  the  form  of  such  conditions,  see 
Appendix  II.  As  to  their  effect  when  con- 
tained in  the  proposal  form  only,  see  p.  118, 
ante. 

(t)  Wheelton  v.  Hardisty,  supra  ;  Laidlaiv  v. 
Liverpool  and  London,  etc.,  1 'nsuranceCo.(lSGl), 
13  Grant,  (u.  c. )  377,  where,  in  answer  to 
questions  in  the  application  form,  the  assured 
stated  that  he  was  the  owner  of  the  property 
subject  to  a  mortgage  for  $1500,  the  facts 
being  that  he  only  held  a  contract  for  pur- 
chase, that  a  portion  of  the  purchase  money 


was  unpaid,  and  that  a  mortgage  for  the 
amount  mentioned  had  been  agreed  for  but 
not  executed,  of  which  facts  the  company 
through  its  agents  was  aware,  and  it  was  held 
that  the  policy  was  not  avoided,  it  not  having 
been  shown  that  such  misstatement  was 
intentional  or  material. 

(u)  Joel  v.  Law  Union  and  Crown  Insur- 
ance Co.,  supra,  per  FLETCHER  MOULTON,  L.  J.? 
at  p.  886  :  "To  make  the  accuracy  of  these 
answers  a  condition  of  the  contract  is  a 
contractual  act,  and  if  there  is  the  slightest 
doubt  that  the  insurers  have  failed  to  make 
clear  to  the  man  on  whom  they  have  exercised 
their  right  of  requiring  full  information  that 
he  is  consenting  thus  to  contract,  we  ought 
to  refuse  to  regard  the '  correctness  of  the 
answers  given  as  being  a  condition  of  the 
validity  of  the  policy.  In  other  words, 
the  insurers  must  prove  by  clear  and  express 
language  the  animus  contrahendi  on  the  part 
of  the  applicant ;  it  will  not  be  inferred  from 
the  fact  that  questions  were  answered,  and 
that  the  party  interrogated  declared  that  his 
answers  were  true." 

(x)  Macdonald  v.  Law  Union  Fire  and  Life 
Insurance  Co.  (1874),L.  R.  9  Q.  B.  328  (life 
assurance) ;  Towle  v.  National  Guardian 
(1861), 30  L.  J.  (CH.)  900, C.  A.(fidelity  policy). 
Compare  Fowkes  v.  Manchester  and  London 
Assurance  Association  (1863),  3  B.  &  S.  917 
(life  assurance),  where  the  condition  was  held 
not  to  apply  to  an  incorrect  statement 
honestly  made. 

(y)  Macdonald  v.  Law  Union  Fire  and  Life 
Insurance  Co.,  supra,  per  LUSH,  J.,  at  p. 
331  ;  Jones  v.  Provincial  Insurance  Co. 
(1857),  3  C.  B.  (N.  s.)  65  (life  assurance). 
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emploj^ed  by  the  assured  or  by  the  insurers,  his  conduct  and  his  knowledge 
or  ignorance,  as  the  case  may  be,  of  material  facts  have  to  be  taken  into 
consideration. 

Sub-sect.  1.     By  the  Assured. 

Where  the  policy  is  effected  through  the  medium  of  an  agent  of  the 
assured,  the  duty  as  to  disclosure  applies  as  fully  as  in  the  case  where  the 
assured  effects  the  policy  himself.  If,  therefore,  the  agent  fails  to  perform 
this  duty,  and  is  guilty  of  concealing  or  misrepresenting  a  material  fact, 
his  concealment  or  misrepresentation  is  to  be  imputed  to  his  principal, 
and  any  policy  effected  through  him  (z)  wrill  be  void. 

The  facts  which  the  agent  is  required  in  the  discharge  of  his  duty  to 
disclose  are  the  following,  namely  :— 

(1)  All  material  facts  which  are  within  the  knowledge  of  the  agent  (a), 
or  which  he  ought  to  have  known  in  the  ordinary  course  of  business  (&). 
Where  the  insurers  have  proved  that  the  agent  has  concealed  or  misrepre- 
sented a  particular  fact,  and  claim  that  in  consequence  of  his  conduct 
they  are  entitled  to  avoid  the  policy,  the  assured  cannot  escape  responsi- 
bility on  the  ground  that  his  own  conduct  was  above  suspicion.     The 
policy  will  therefore  be  avoided,  although  he  succeeds  in  proving  that 
he  himself  did  not  know,  and  could  not  reasonably  be  expected  to  know 
the  fact  in  question  (c).     The  policy  will  equally  be  avoided  where  the 
agent  acted  in  good  faith  and  honestly  believed  that  the  fact  was  not 
material  (d).     Nor  can  the  assured  excuse  himself  by  showing  that  he 
left  everything  to  the  agent,  and  did  not  know  that  the  agent  had  failed 
to  perform  his  duty  (e).     Where,  however,  the  policy  is  thus  avoided  by 
the  conduct  of  the  agent,  the  assured  may  be  entitled  to  maintain  an 
action  against  him  for  negligence  (/). 

(2)  All  material  facts  which  his  principal,  the  assured,  wrould  have 
been  bound  to  communicate  to  the  insurers,  if  he  had  himself  been  effect- 
ing  the   insurance  (</).     The   insurers,   as    between   themselves   and   the 
assured,  are  entitled  to  presume  that  he  has  dealt  fairly  with  his  agent, 
and  has  given  him  all  the  information,  material  to  the  insurance,  which 
he  himself  possesses,  so  as  to  enable  him  adequately  to  discharge  his  duty  (//). 
The  knowledge  of  the  assured  is  to  be  imputed  to  his  agent,  and  an  omis- 
sion or  inaccurate  statement  on  the  part  of  the  agent,  which,  if  judged 


(z)  But  not  a  policy  with  which  he  lias  no 
concern  (Blackburn  v.  Haslam  (1888),  21 
Q.  B.  D.  144  (marine  insurance)). 

(a)  Blackburn,    Low    and    Co.    v.     Vigor* 
(1887),    12   A.    C.    531    (marine   insurance); 
Bancroft  v.  Heath  (1901),  6  Com.  Cas.    137, 
C.  A. 

(b)  Compare    p.     130,    ante,    and    Marine 
Insurance  Act,  1906  (6  Edw.  7,  C.  41),  s.  19. 

(c)  Blackburn,  Low  and  Co.  v.  Vigors,  supra. 
((/)  Holland  v.   Russell  (1863),  4  B.   &  S. 

14,    Ex.    Ch.    (marine   insurance).     Compare 
p.  134,  ante. 

(e)  Biggar  v.  Rod;  Life  Assurance  Co. 
(1902),  1  K.  B.  516,  per  WRIGHT,  J.,  at  p. 


524  ;  McMillan  v.  Accident  Insurance  Co. 
(1907),  S.  C.  484  (accident  insurance),  follow- 
ing Life  and  Health  Assurance  Co.  v.  Yule 
(1904),  6  F.  (Ct.  of  Seas.)  437  (accident 
insurance),  and  approving  Biggar  v.  Hock 
Life  Assurance  Co.,  supra. 

(/)  Holland  \.  ti/i.^dl.  .^n/tni  ;  as  to  what 
constitutes  negligence,  see  p.  84,  ante. 

(g)  Ludgater  v.  Love  (1881),  44  L.  T.  694 
(sale  of  goods). 

(/()  Compare  Blackburn  v.  Haslam,  supra, 
where  the  policy  was  held  to  be  valid  on  the 
ground  that  the  assured  did  not  know  the 
fact  alleged  to  be  concealed  and  therefore 
could  not  communicate  it  to  his  agent. 
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by  the  state  of  his  knowledge  alone,  would  not  affect  the  validity  of  the 
policy,  may  become  a  concealment,  or,  as  the  case  may  be,  a  misrepresenta- 
tion or  fraudulent  representation  avoiding  the  policy,  when  the  knowledge 
of  the  assured  is  taken  into  account.  By  the  employment  therefore  of 
an  agent  who  is  ignorant  of  the  facts,  the  assured  cannot  evade  the  duty 
of  disclosure  (i). 

Sub-sect.  2.     By  the  Insurers. 

Where  the  negotiations  for  a  policy  are  conducted  on  the  part  of  the 
insurers  through  an  agent,  who  is  employed  by  them  for  that  purpose  (k), 
the  effect  of  the  non-disclosure  or  misstatement  of  a  material  fact  upon 
the  validity  of  the  policy  may  be  somewhat  modified  by  the  conduct  of 
their  agent.  It  is  the  duty  of  the  agent  to  communicate  to  the  insurers 
all  material  facts  within  his  knowledge  (I).  If,  therefore,  in  consequence 
of  his  failure  to  discharge  this  duty,  they  accept  a  proposal  which  they 
would  otherwise  have  declined,  their  ignorance  of  the  truth  is  to  be  attri- 
buted to  their  own  agent's  default, and  it  is  impossible  to  contend  that  they 
have  been  induced  to  issue  the  policy  by  any  concealment  or  misrepresen- 
tation on  the  part  of  the  assured.  The  onus  of  proving  that  the  person 
through  whom  the  negotiations  are  conducted  is  the  agent  of  the  insurers 
lies  on  the  assured  (m). 

The  question  whether  a  policy  effected  through  an  agent  acting  on 
behalf  of  the  insurers  may  be  avoided  for  concealment  or  misrepresenta- 
tion, is  to  be  decided  in  accordance  with  the  following  rules,  namely  : — 

(1)  Where  the  non-disclosure  or  misstatement  of  a  material  fact  is 
solely  attributable  to  the  agent,  the  policy  is  valid.  The  fact  in  question 
is  within  the  knowledge  of  the  agent,  and  although  the  insurers  are  left  in 
ignorance  of  it,  this  is  not  the  fault  of  the  assured.  The  insurers  are  there- 
fore bound  by  the  knowledge  of  their  agent,  and  must  accept  responsibility 
for  what  he  has  done.  Their  responsibility  arises  in  the  following  circum- 
stances, namely  : — 

(i)  Where  the  assured,  so  far  as  he  is  concerned,  makes  a  full  and 
accurate  disclosure  to  the  agent  of  every  material  fact,  but  the 
agent,  without  the  knowledge  or  acquiescence  of  the  assured, 
in  transmitting  the  information  to  his  principals  omits  to  transmit 
the  whole,  or  misrepresents  its  effect.  The  insurers,  in  conse- 
quence, have  before  them  only  an  imperfect  statement,  which, 
if  it  had  been  made  by  the  assured  himself,  would  vitiate  the 
policy  by  reason  of  concealment  or  misrepresentation.  Never- 
theless, the  statement  in  the  form  in  which  it  reaches  them  is  the 
statement  of  their  agent ;  any  concealment  or  misrepresentation 

(»')  Pearson  (S.)  and  Son,  Ltd.  v.  Dublin  (m)  Bancroft  v.  Heath  (1901),  6  Com.  Cas. 

Corporation,  [1907]  A.  C.  351  (fraud),  per  Lord  137,  C.  A.,  where  the  assured  was  unable  to 

LOREBURN,    L.C.,    at   p.  354  ;    Dowdeswell,  discharge  the  onus,  the  fact  that  the  person 

P-  99.  in  question  had  received  a  commission  from 

(k)  See  p.  88,  ante.  the   insurers   in   respect   of   the   policy   not 

(I)  Bawden    v.     London,    Edinburgh,   and  being  sufficient  to  show  that  he  was  their 

Glasgow  Assurance  Co.,  [1892]  2  Q.  B.  534,  agent. 
C.  A.  (accident  insurance). 
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arising  from  its  being  imperfect  is  solely  the  fault  of  their 
agent.  Since,  therefore,  the  assured  has  fully  discharged 
his  duty  of  disclosure,  the  policy  is  valid  (•«),  even  though  the 
agent  has  acted  in  fraud  of  the  insurers  (o).  It  is  for  the  assured, 
however,  to  prove  that  he  has  made  a  sufficient  disclosure,  and 
that  he  is  not  in  any  way  responsible  for  the  imperfect  state- 
ment (p). 

(ii)  Where  the  statement  transmitted  by  the  agent  to  the  insurers  is 
based  upon  information  derived  from  his  own  investigations, 
and  does  not  in  any  way  emanate  from  the  assured.     Any 
imperfection  in  the  statement  in  consequence  of  which   the 
insurers  are  misled  is  not  to  be  imputed  to  the  assured.     The 
policy  cannot  therefore  be  avoided  on  the  ground  of  conceal- 
ment   or    misrepresentation,  even    though    the    investigations 
may  have  been  made  at  the  invitation  of  the  assured  (q). 
(hi)  Where  the  assured,  in  the  desire  to  fulfil  his  duty  of  disclosure, 
honestly  seeks  the  advice  of  the  agent,  and  is  told  by  him  that 
the  information  disclosed  is  sufficient.     The  agent  must  in  this 
case  be  taken  to  waive,  on  behalf  of  his  principals,  any  further 
communication  (r),  and  the  assured  is  entitled  to  rely  upon 
the  assurance  that  his  duty  has  been  sufficiently  performed  (s). 
The  fact  that  the  agent  has  expressed  himself  satisfied  does 
not,  however,  dispense  the  assured  from  the  necessity  of  com- 
plying with  an  express  condition  of  the  policy  (t). 
(2)  Where  the  non-disclosure  or  misstatement  of  a  material  fact  is 
solely  attributable  to  the  assured,  who  is  in  consequence  guilty  of  con- 
cealment or  misrepresentation  (11),  the  policy  is  avoided,  notwithstanding 
that  his  statement  is  transmitted  to  the  insurers  through  the  medium 
of  their  agent  (x). 

(n)  Parson.-;  v.  Bignold  (1846),  15  L.  J.  Ch.  proposal  in  the  name  of  a  wharfinger   with 

379  (life  assurance),  as  explained  in  He  Uni-  whom  the  goods  to  be  insured  were  stored,  tell- 

versal  Non-Tariff  Fire  Insurance  Co.,  Forbes  ing  the  assured,  who  was  the  owner,  that  the 

andCo.'s  Claim  (1875),  L.  R.  19  Eq.  485,  per  policy  would  protect  his  interest;    Ashford 

MALINS,  V.-C.,  at  p.  495.  v.  Victoria  Mutual  Assurance  Co.  (1870),  20 

(o)  May,  s.  144o.  U.  C.  C.  P.  434,  where  the  agent  told  the 

(p)  Parsons  v.  Bignold,  supra,  where  the  assured  when  he  was  beginning  to  give  certain 

assured  failed  to  discharge  the  onus  of  proof.  information  that  it  was  unnecessary. 

(q)  Re  Universal  Non-Tariff  Fire  Insurance  (*}  Compare  Bawdenv.  London,  Edinburgh, 

Co.,  Forbes  and  Co.\s  claim,  supra,  where  the  and  Glasgow  Assurance  Co.,  [1892]  2  Q.  B. 

assured  told  the  agent  of  the  insurers  to  go  534,  C.  A.  (accident  insurance), 

and   look   at  the   premises   proposed   to   be  (t)   Westropp  v.   Bruce  (1826),   Batty   155 

insured.     Compare   Pimm   v.    Lewis   (1862),  (life  assurance),  where  the  policy  contained 

2  F.  &  F.  778  ;  Benson  v.  Ottawa  Agricultural  a  warranty  as  to  the  age  of  the  assured,  and 

Insurance   Co.   (1877),   42   Can.    Q.    B.    282,  it  was  held  that  the  plaintiS  was  not  dis- 

where   the  agent   had   visited   the   building  pensed   from  the  necessity  of  proving  the 

and  with  the  husband  of  the  assured  had  age,  although  the  agent  had,  at  the  time  of 

measured    its    distance    from    neighbouring  effecting   the   insurance,    expressed   himself 

buildings.  satisfied  that  the  age  of  the  assured  was  as 

(r)  Naughler   v.    Ottawa    Agricultural   In-  represented  to  him. 

surance  Co.  (1878),  43  Can.  Q.  B.  121,  where  (u)  See  pp.  129,  139,  ante. 

the  agent  said  that  a  certain  mortgage  was  (z)  Boyd    v.    Manchester    Assurance    Co., 

not  worth   mentioning.     Compare  Hough  v.  [1905]  0.  R.  C.  26,  where  the  agent  simply 

Guardian  Fire  and  Life  Assurance  Co.  (1902),  transmitted  the  statement  as  he  received  it 

18  T.  L.  R.  273,  where  the  agent  filled  in  a  from  the  assured. 
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(3)  Where,  though  the  assured  is  guilty  of  concealment  or  misrepresen- 
tation, the  agent  is  not  misled  because  he  is  acquainted  with  the  true 
state  of  facts,  the  policy  is  valid.     From  whatever  source  the  agent  may 
have  acquired  his  information  (//),  it  cannot  be  said  that,  so  far  as  he  is 
concerned,  there  is  any  concealment  or  misrepresentation.     If  therefore 
he  communicates  his  own  information  to  his  principals,  and  they  accept 
the  insurance,  it  is  clear  that  the  policy  cannot  be  avoided,  since  they  are 
in  possession  of  the  truth  ;  there  is  equally  no  concealment  or  misrepre- 
sentation as  against  the  insurers,  who  act  in  reliance  upon  their  agent's 
information,  and  not  upon  a  statement  which  they  know  to  be  incomplete 
or  incorrect  (z).     Even  a  failure  on  the  part  of  the  agent  to  communicate 
his  information  to  the  insurers  does  not  entitle  them  to  avoid  the  policy  (a). 
Though  they  accept  the  insurance  in  ignorance  of  what  their  agent  knows 
and  are,  therefore,  in  fact  induced  to  do  so  by  reason  of  the  assured's  con- 
cealment or  misrepresentation,  they  are  precluded  as  against  the  assured 
from  relying  on  such  concealment  or  misrepresentation,  since  the  knowledge 
of  the  agent  must  be  taken  to  be  the  knowledge  of  his  principals  (b}.     A 
misrepresentation,  therefore,  by  the  assured,  which  would  be  sufficient 
to  avoid  the  policy  if  made  direct  to  the  insurers,  becomes  inoperative 
when  made  to  an  agent  who  is  cognisant  of  the  truth,  whilst,  in  the  case 
of  a  concealment  which  would  otherwise  avoid  the  policy,  the  knowledge 
of  the  agent  not  only  renders  it  inoperative  in  the  same  way,  but  actually 
absolves  the  assured  from  the  duty  of  disclosing  the  facts  known  to  the 
agent,  so  that  there  is  in  reality  no  concealment  at  all  (c). 

On  the  other  hand,  the  insurers  cannot,  when  they  themselves  are 
acquainted  with  the  true  state  of  facts,  or  have  dispensed  the  assured  from 
the  duty  of  making  further  disclosure,  avail  themselves  of  the  ignorance 
of  their  agent,  and  avoid  the  policy  on  the  ground  that  by  reason  of  such 
ignorance  the  statements  of  the  assured  were  vitiated  by  concealment  or 
misrepresentation. 

(4)  Where  the  assured,  acting  in  concert  with  the  agent  (d),  is  guilty  of 
concealment  or  misrepresentation,  the  policy  is  avoided.     Since  the  agent 
is  acting  in  fraud  of  the  insurers,  his  knowledge  of  the  true  state  of  facts 
is  not  to  be  imputed  to  them,  and,  consequently,  they  are  not  precluded, 
by  reason  of  his  knowledge,  from  relying  upon  the  assured's  concealment 
or  misrepresentation  as  a  defence  to  any  claim  upon  the  policy  (e). 

(y]  It  is  immaterial  whether  he  acquired  supra  ;  Redford  v.  Mutual  Fire  Insurance  Co. 

his   information   whilst   acting   as   agent   in  of  Clinton  (1876),  38  Can.  Q.  B.  538,  where 

connection  with  the  insiirance  or  otherwise  the   agent   who   knew   the   buildings   to    be 

(Bawden  v.  London,  Edinburgh,  and  Glasgow  insured    in  filling  in   the  form  inserted  an 

Assurance   Co.,   [1892]   2    Q.   B.   534,  C.   A.  exaggerated  statement  as  to  their  value, 

(accident  insurance),  followed  in  Holdsworth  (c)  See  p.   136,  ante.     As  to  the  effect  of 

v.   Lancashire  and   Yorkshire  Insurance  Co.  special    conditions    protecting    the    insurers 

(1907),  23  T.  L.  R.  52  (accident  insurance)).  against   the    consequences   of   their   agent's 

(z)  See  p.  136,  ante.  knowledge,  see  p.  154,  post. 

(a)  Bawden    v.    London,    Edinburgh,    and  (d]  This  must  be  distinguished  from  the 
Glasgow  Assurance  Co.,  supra ;  Cruickshank  case  in  which  the  assured  acts  in  good  faith 
^'.Northern  Accident  Insurance  Co.,  Ltd.  (1895),  upon  the    advice  of    the  agent  as  to  what 
23  R.  (Ct.  of  Sess.)  147  (accident  insurance).  should  be  disclosed  ;   see  p.  150,  ante. 

(b)  Bawden    v.    London,    Edinburgh,    and  (e,}  Compare  Coleman  v.  jRirhes  (1855),  16 
Glasgow  Assurance  Co.,  supra  •  Holdsworth  v.  C.  B.  104  (agent  ol  wharfinger)  ;    Williams  v. 
Lancashire    and    Yorkshire    Insurance   Co.,  Preston  (1882),  20  Ch.  D.  672,  C.  A.  (solicitor). 
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(5)  Where  the  agent,  with  the  connivance  or  acquiesence  of  the  assured, 
purposely  abstains  from  communicating  or  misrepresents  material  informa- 
tion within  his  knowledge  to  the  insurers,  the  policy  is  avoided.  The 
assured  must  accept  responsibilit}'  for  the  concealment  or  misrepresenta- 
tion, whether  he  himself  took  an  active  part  in  it  or  not  (/ ).  The  agent 
by  his  conduct  commits  a  fraud  upon  the  insurers,  to  which  the  assured  is 
a  party,  and  does  not  therefore  bind  them  by  his  knowledge  of  the  truth  (#). 

The  statements  made  by  the  assured  may,  for  the  purpose  of  being 
transmitted  to  the  insurers,  be  reproduced  in  writing  by  their  agent. 
The  question  thereupon  arises,  how  far  such  statements,  when  they  come 
before  the  insurers,  are  to  be  regarded  as  the  statements,  not  of  the 
assured,  but  of  their  own  agent,  and  how  far  the  validity  of  the  policy  is 
in  consequence  affected,  if  the  statements  are  incomplete  or  incorrect. 
The  answer  to  this  question  depends  upon  whether,  notwithstanding  the 
intervention  of  the  agent,  the  assured  can  be  shown  to  have  been  guilty 
of  concealment  or  misrepresentation.  For  this  purpose,  it  is  necessary 
to  distinguish  the  following  cases,  namely  :— 

(1)  The    statements    made    by  the    assured    may  be  reproduced  in 
writing  by  the  agent,  without  the  knowledge  of  the  assured,  merely  for 
the  guidance  of  the  insurers  (/*.).     In  this  case  the  insurers  cannot  rely 
upon  any  concealment  or  misrepresentation  occasioned  by  the  agent's 
inaccurate  reproduction  of  what  he  has  been  told  (i).     The  inaccuracy  is 
attributable  to  the  agent  alone,  and  the  result  is  the  same  as  where  he 
inaccurately  reports  the  results  of  his  own  investigation  (fr).     Even  where 
the  inaccuracy  is  due  to  the  fault  of  the  assured,  they  are  nevertheless 
liable  to  be  affected  by  their  agent's  knowledge  of  the  truth  (I),  though  if 
the  agent  merely  reproduces  and  transmits  what  he  has  been  told  by  the 
assured  and  is  ignorant  of  the  true  state  of  facts,  the  policy  will  be  void  (?».). 

(2)  The  assured  may  be  aware  that   his  statements  are  being  taken 
down  in  writing  by  the  agent.     It  is  not  unusual,  when  a  printed  form  of 
questions  is  submitted  to  the  assured  (ri), for  the  agent  to  fill  in  the  answers. 
In  this  connection,  the  agent  is,  as  between  the  assured  and  the  insurers, 
the  agent  of  the  insurers  for  the  purpose  of  settling  the  terms  of  the  proposal 
or  of  putting  the  answers  into  shape  (o).     It  is,  therefore,  his  duty  to  see 
that  the  form  is  properly  filled  in,  and  for  any  breach  of  this  duty  the 
insurers    are   accordingly  responsible  (p).      Thus,  if  he  omits   from   the 

(./ )  Compare  the  cases  cited  at  p.    153,  (m)  Compare  Boyd  v.  Manchester  Assurance 

post,  where  the  assured  signed  incomplete  or  Co.,  [1905]  O.  R.  C.  26. 

incorrect  statements  prepared  by  the  agent.  (»}  As  to  the  questions  which  are  usually 

(<7)  Biggar   v.    Rock   Life   Assurance   Co.,  submitted  to  the  assured,  see  p.  7<i,  ante,. 

[1902J  1  K.  B.  516  (accident  insurance),  (o)  Bawden    v.    London,    Edinburgh,    rind 

(h)  It  is  not  unusual  for  the  insurers  to  Glasgow  Assurance  Co.,  [1892]  2  Q.   B.  534 

require   from   their  agent  a   written   report  C.    A.,   per   LINDLEY   and     KAY,    L.JJ.,    at 

upon  the  risk  submitted  through  him.  pp.  540-541  (accident  insurance),  followed  in 

(/)  Compare  Parsons  v.  Birjnold  (I84(i),  15  Hough  v.  Guardian  Fire  and  Life  Assurance 

L.  J.  (PH.)  379  (life  assurance),  as  explained  Co.  (1902),  18  T.  L.  R.  273,  per  WRIGHT,  J., 

in    Re   Universal  Non-Tariff  Fire  Insurance  at  p.  274. 

Co.,  Forbes  and    Co.'s  Claim  (1875),  L.  R.  (p)  Pereira.  v.  Equitable  Marine   and  Fire 

19  Kq.  485,  per  MAUNS,  V.-C.,  at  p.  495.  Assurance  Co.  (1889),  16  Sup.  Ct.  R.  (Cape) 

(/,•)  See  p.  150,  ante.  273,  where  it  was  the  agent's  duty  to  assist 

(/)  See  p.  151,  ante.  applicants  in  filling  up  forms  of  application 
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statement  or  misrepresents  any  material  fact  of  which  he  has  been  informed 
by  the  assured  or  which  is  within  his  own  knowledge,  the  insurers  are 
affected  with  his  knowledge  (q).  Where,  therefore,  the  assured  honestly 
believes  that  the  statement  is  complete  or  accurate,  and  has  no  reason 
to  suspect  that  there  has  been  any  material  omission  or  misrepresenta- 
tion (r),  they  cannot  avoid  the  policy  on  the  ground  of  concealment  or 
misrepresentation.  It  is  immaterial  that  the  assured  has  signed  the 
statement  and  agreed  that  it  shall  form  the  basis  of  the  contract  (s), 
since  to  avoid  the  policy  in  such  a  case  would  be  to  throw  upon  the  assured 
the  consequences  of  the  agent's  breach  of  duty  towards  his  principals  (t). 

Where,  however,  the  assured  acts  in  such  a  way  as  to  make  himself 

responsible  for  the  inaccuracy  in  the  agent's  statement,  the  policy  will 

be  avoided.     This  takes  place  under  the  following  conditions,  namely  :— 

(i)  Where  the  statement  is  obviously  inaccurate,  as  where  it  materially 

departs  from  what  the  assured  really  said,  the  agent's  knowledge 

cannot  be  imputed  to  the  insurers,  if  the  assured  has  had  the 


for  policies,  and  without  asking  the  applicant 
whether  he  had  had  a  previous  fire,  the 
agent  answered  a  question  as  to  previous 
fires  in  the  negative. 

(q)  Drysdale  v.  Union  Fire  Insurance  Co. 
(1890),  8' Juta's  R.  (Cape)  Sup.  Ct.  63,  where 
the  agent  after  inspecting  the  property,  did 
not  correctly  describe  it  in  the  proposal,  and 
the  assured  signed  the  proposal  in  reliance  on 
the  agent's  correctness,  and  without  inten- 
tional concealment. 

(r}  Bawden  v.  London,  Edinburgh,  and 
Glasgow  Assurance  Co.,  [1892]  2  Q.  B.  534, 
C.  A.  (accident  insurance),  where  the  assured 
was  illiterate,  and  did  not  know  that  the 
omitted  information  was  required,  followed 
in  Hough  v.  Guardian  Fire  and  Life  Assurance 
Co.  (1902),  18  T.  L.  R.  273,  where,  in  the  case 
of  an  insurance  upon  goods  stored  at  a  wharf, 
the  agent  filled  in  a  proposal  in  the  whar- 
finger's name,  as  arranged  by  the  parties 
who  believed  that  a  policy  in  the  wharfinger's 
name  would  cover  the  owner's  interest,  and 
the  insurers  were  held,  by  reason  of  the 
agent's  knowledge  of  the  insurances,  to  be 
estopped  from  denying  that  the  owner  was 
not  covered  thereby,  and  in  Holdsworth  v. 
Lancashire  and  Yorkshire  Insurance  Co. 
(1907),  23  T.  L.  R.  521  (accident  insurance), 
where  the  agent  described  the  assured  in  the 
proposal  form  as  a  joiner,  although  he  was, 
to  the  agent's  knowledge,  a  joiner  and 
builder ;  Pereira  v.  Equitable  Marine  and 
Fire  Assurance  Co.  (1889),  16  Sup.  Ct. 
R.  (Cape)  273;  Drysdale  v.  Union  Fire 
Insurance  Co.,  supra ;  Chatillon  v.  Cana- 
dian Mutual  Fire  Insurance  Co.  (1877), 
27  Can.  C.  P.  450,  where  the  assured 
was  illiterate  and  signed  with  his  mark  the 
application  form  which  had  been  filled  in  by 
the  agent  incorrectly,  the  assured's  own 
statements  having  been  complete  and 


accurate,  and  it  was  held  that  the  policy  was 
not  thereby  avoided,  although  a  second 
policy  was  held  void,  the  second  application 
form  having  been  filled  in  by  the  agent  in  the 
presence  of  the  assured's  son,  who  could  read 
and  write,  and  who  signed  it  as  his  father's 
agent. 

(s)  Bawden  v.  London,  Edinburgh,  and 
Glasgow  Assurance  Co.,  supra,  distinguished 
in  Biggar  v.  Rock  Life  Assurance  Co.,  [1902] 
1  K.  B.  516  (accident  insurance),  where  it 
was  held  to  have  been,  in  the  circumstances, 
the  assured's  duty  to  read  what  he  signed  ; 
Bawden  v.  London,  Edinburgh,  and  Glasgow 
Assurance  Co.,  supra,  has  been  severely 
criticised  and  dissented  from  in  McMillan  v. 
Accident  Insurance  Co.,  [1907]  S.  C.  484  (acci- 
dent insurance),  following  Life  and  Health 
Assurance  Co.  v.  Yule  ( 1904),  6  F.  (Ct.  of  Sess.) 
437  (accident  insurance),  on  the  ground  that 
the  assured  cannot  escape  from  the  conse- 
quence of  signing  a  paper  as  correct  upon  the 
allegation  that  he  did  not  read  it ;  for,  since 
the  knowledge  of  the  insurers  is  derived  from 
the  proposal,  the  statements  in  which  are 
dealt  with  as  true,  it  would  be  most  unjust 
to  hold  a  policy  valid,  because  the  agent  of 
the  insurers  knew  a  fact  which  was  contrary 
to  a  statement  in  the  proposal  signed  by  the 
assured,  although  it  was  certain  that  the 
policy  would  never  have  been  granted  if  the 
assured  had  seen  to  it  that  the  questions 
put  to  him  were  answered  truthfully  for  the 
information  of  those  who  alone  could  grant 
a  valid  policy.  It  may  be  noted  that  in 
Bawden  v.  London,  Edinburgh,  and  Glasgow 
Assurance  Co.,  supra,  the  assured  was 
illiterate. 

(t)  Bawden  v.  London,  Edinburgh,  ami 
Glasgow  Assurance  Co.,  supra  ;  Holdsworth 
v.  Lancashire  and  Yorkshire  Insurance  Co., 
supra. 
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opportunity  of  seeing  the  statement.  In  such  a  case  it  is  his 
duty  to  point  out  the  inaccuracy,  and  he  cannot  escape  from  the 
consequences  of  his  failure  to  do  so  by  showing  that  he  relied 
upon  the  agent  and  signed  the  statement  without  reading  it  (u). 
(ii)  Where  the  statement  is  actually  false,  the  assured  cannot,  if  he 
ought  to  have  discovered  its  falsity,  impute  to  the  insurers  the 
agent's  knowledge  of  the  truth.  The  agent  has  no  authority 
to  invent  the  statement,  and  must,  therefore,  in  doing  so,  be 
regarded  as  agent  not  of  the  insurers  but  of  the  assured  (x). 
(iii)  Where  the  assured  does  not  see  the  statement,  and  has  therefore 
no  opportunity  of  detecting  its  falsity,  he  may  so  conduct  himself 
as  to  make  the  agent  of  the  insurers  his  agent  for  the  purpose  of 
making  the  statement.  Thus,  if  he  signs  a  proposal  form  partially 
filled  in,  and  leaves  it  to  the  agent  to  complete,  and  transmit 
to  the  insurers,  he  is  responsible  for  the  statements  and  omissions 
of  the  agent  (?/). 

(3)  The  insurers  may,  by  an  express  condition,  provide  that  their  rights 
in  respect  of  concealment  or  misrepresentation  are  not  to  be  affected  by 
any  knowledge  of,  or  notice  to,  their  agent,  unless  the  fact  in  question 
has  actually  been  communicated  to  them  and  acknowledged  in  writing  by 
them  (z) ;  or  that  the  agent  in  filling  up  the  application  form  is  to  be 
deemed  the  agent  of  the  assured  (a)  and  not  of  the  insurers  (&).  In  the 


(u)  Biggar  v.  Rock  Life  Assurance  Co., 
[1902]  1  K.  B.  516  (accident  insurance), 
per  WEIGHT,  J.,  at  p.  524  :  "  I  agree 
with  the  principles  which  were  laid  down  in 
New  York  Life  Co.  v.  Fletcher  (1885),  117 
U.  S.  519  (life  assurance),  in  which  the 
judgment  of  the  whole  Court  was  delivered 
by  FIELD,  J.  .  .  .  I  agree  with  the  view 
taken  by  the  Supreme  Court  in  that  case 
.  .  .  that  if  a  person  in  the  position  of  the 
claimant  chooses  to  sign  without  reading  it 
a  proposal  form  which  somebody  else  filled 
in,  and  if  he  acquiesces  in  that  being  sent  as 
signed  by  him  without  taking  the  trouble  to 
read  it,  he  must  be  treated  as  having  adopted 
it."  Compare  Life  and  Health  Assurance  Co. 
v.  Yule  (1904),  6  F.  (Ct.  of  Sess.)  437  (accident 
insurance),  followed  in  McMillan  v.  Accident 
Insurance  Co.,  [1907]  S.  C.  484  (accident 
insurance). 

(x)  Biggar  v.Rock  Life  Assurance  Co.,  supra, 
per  WEIGHT,  J.,  at  p.  524  :  "  ...  it  seems 
to  me,  as  in  the  case  of  New  York  v.  Fletcher, 
supra,  it  would  be  wrong  to  treat  Cooper, 
the  company's  agent,  as  their  agent  to  suggest 
the  answers  which  Biggar  was  to  give  to  the 
questions  in  the  proposal.  Cooper  was  the 
agent  to  receive  proposals  for  the  company. 
He  may  have  been  an  agent,  as  LINDLEY  and 
KAY,  L.JJ.,  put  it  in  Bawden  v.  London, 
Edinburgh,  and  Glasgow  Co.,  [1892]  2  Q.  B. 
534,  C.  A.  (accident  insurance),  to  put  the 
answers  in  form,  but  I  cannot  imagine  that 
the  agent  of  the  insurance  company  can  be 


treated  as  their  agent  to  invent  the  answers 
to  the  questions  in  the  proposal  form.  For 
that  purpose,  it  seems  to  me,  if  he  is  allowed 
by  the  proposer  to  invent  the  answers  and  to 
send  them  in  as  the  answers  of  the  proposer, 
that  the  agent  is  the  agent  not  of  the  in- 
surance company,  but  of  the  proposer." 
Phoenix  Assurance  Co.,  Ltd.  v.Berechree  (1905- 
1906),  3  C.  L.  R.  (Australia)  946,  following 
Biggar  v.  Rock  Life  Assurance  Co.,  supra. 

(y)  Parsons  v.  Bignold  (1846),  15  L.  J.  Ch. 
379  (life  assurance)  ;  Billington  v.  Provincial 
Insurance  Co.  (1878),  2  Tupper's  R.  (U.  C.) 
158,  C.  A.,  affirmed  on  appeal,  where  the 
assured  signed  a  proposal  form,  the  agent 
promising  to  fill  in  the  amount  of  an  exist- 
ing insurance,  which  he  failed  to  do. 

(z)  McMillan  v.  Accident  Insurance  Co., 
supra  ;  Billington  v.  Provincial  Insurance  Co., 
supra,  where  there  was  a  similar  condition. 

(a)  But     the     condition     may     expressly 
provide  that  for  certain  acts  of  the  agent  the 
company     will     be     responsible     (Hastings 
Mutual  Fire  Insurance  Co.  v.  Shannon  (1878), 
2  Can.  Sup.  Ct.  394,  where  it  was  provided 
that  the  company   was  responsible  for  all 
surveys  made  by  the  agent  personally). 

(b)  Jolmstone  v.  Niagara  District  Mutual 
Insurance    Co.  (1863),  13  U.  C.  C.  P.  331, 
where  the  policy  was  held  invalid  on  the 
ground  of  the  non-disclosure  of  a  mortgage 
though    the    agent    knew  of    its    existence ; 
Bleakley  v.  Niagara  District  Mutual  Insurance 
Co.  (1869),  16  C4rant  (U.  C.),  198,  where  it 
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latter  case,  however,  it  is  necessary  that  the  condition  should  expressly 
refer  to  the  agent  of  the  insurers,  otherwise  his  knowledge  will  be  imputed 
to  his  principals  (c). 


was  held  that  the  applicant  was  bound  by  a 
false  statement  contained  in  the  applica- 
tion, although  such  statement  was  inserted 
by  the  agent  and  was  the  answer  to  a  question 
never  put  to  the  applicant  by  him  ;  Sowdcn 
v.  Standard  Insurance  Co.  (1879),  44  Can. 
Q.  B.  95  (affirmed  on  appeal),  where  the 
assured  signed  a  blank  proposal  form  and 
gave  it  to  the  agent  to  fill  up.  But,  hi 
deciding  what  information  is  necessary,  he  is 
the  agent  of  the  insurers  (Naughter  v.  Ottawa 
Agricultural  Insurance  Co.  (1878),  43  Can. 
Q.  B.  121,  where  the  agent  told  the  assured 
that  a  certain  mortgage  was  not  worth 
mentioning,  and  himself  stated  in  answer  to 
the  question  as  to  incumbrances  that  there 
were  none ;  Benson  v.  Ottawa  Agricultural 
Insurance  Co.  (1877),  42  Can.  Q.  B.  282, 
where  the  agent  told  the  assured  that  it  was 


unnecessary,  in  answer  to  a  question  in  the 
proposal  as  to  neighbouring  buildings,  to 
state  that  there  was  a  blacksmith's  shop 
within  86  feet  of  the  building  to  be  insured). 
(c)  Gallagher  v.  United  Insurance  Co. 
(1893),  19  Viet.  L.  R.  228,  where  the  condition 
provided  that  "  any  person  other  than  the 
assured  who  may  have  procured  the  insurance 
shall  be  deemed  to  be  the  agent  of  the 
assured,  and  not  of  the  company  under  any 
circumstances  whatsoever  in  any  transac- 
tion relating  to  the  insurance,"  and  it  was 
held  not  to  apply  where  "  the  person  other 
than  the  assured  "  was  in  fact  the  authorised 
agent  of  the  insurers.  As  to  the  effect  of 
such  a  clause,  see  Kelly  v.  London  and 
Staffordshire  Insurance  Co.  (1883),  1  Cab. 
&  E.  47. 
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IT  is  the  duty  of  the  assured  at  the  time  of  effecting  his  insurance  to  give 
to  the  insurers  an  accurate  description  of  the  subject-matter  of  insur- 
ance (a).  Accuracy  of  description  is  not  merely  necessary  for  the  purpose 
of  enabling  the  subject-matter  to  be  identified  (&),  but  is  also  an  essential 
part  of  the  obligation  of  good  faith  which  is  imposed  upon  the  assured 
by  the  nature  of  the  contract  of  insurance  (c).  The  description  guides 
the  insurers  in  accepting  the  risk  and  in  fixing  the  premium  to  be 
charged  (d)  ;  it  must,  therefore,  go  beyond  what  is  sufficient  for  the 
purpose  of  identification,  and  must  define  the  risk  which  they  are  invited 
to  undertake  (e). 

The  description  required  from  the  assured  in  fulfilment  of  his  duty  is 
not  necessarily  a  description  of  the  subject-matter  alone  ;  it  may  extend 
to  a  description  of  the  locality  in  which  the  subject-matter  is  situate  (/), 
or  the  purpose  for  which  it  is  used,  or  any  other  material  circumstance  (g). 
In  practice  the  proposal  form  usually  contains  questions  relating  to  the 
information  which  the  insurers  desire  (h). 

In  so  far  as  the  description  given  by  the  assured  during  the  negotiations 
is  not  inserted  in  the  policy,  or  incorporated  with  it  by  express  reference, 
the  effect  of  its  inaccuracy  depends  upon  whether,  in  the  circumstances 
of  the  particular  case,  the  assured  is  to  be  regarded  as  guilty  of  conceal- 
ment or  misrepresentation  (i).  Where,  however,  it  is  inserted  in  the 

(a)  Quin  v.  National  Assurance  Co.  (1837),  it  was  held  that  such  description  was  not 
Jones  &  Car.   316  Ex.   Ch.,  where  an    un-  iiberrimae  fidei,  and  avoided  the  contract, 
furnished  house  in  charge  of  a  carpenter  who  (d)  Sillem  v.  Thornton  (1845),  3  E.  &   B. 
worked  there  daily  was  held  to  be  improperly  868,  per  Lord  CAMPBELL,  C.J.,  at  p.  884,  not 
described  as  a  dwelling-house  occupied  by  a  overruled    on   this   point    by    Thompson    v. 
caretaker.  Hopper  (1858),  E.  B.  &  E.   1038,  1049  Ex. 

(b)  See  p.  14,  ante.  Ch. 

(c)  Richards   v.    Guardian   Assurance   Co.  (e)  Compare  Chap.  XVI. 
(1907),  5  T.  H.  24,  where  the  buildings  were  (/ )  See  p.  161,  post. 
described  as  a  dwelling-house,  though  to  the  (g)  See  p.  163,  post. 
knowledge   of  the  assured,  but  not   of  the  (h)  See  p.  76,  ante. 
company,  they  were  used  as  a  brothel,  and  (»')  See  p.  127,  ante. 
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policy,  as  must  necessarily  bo  the  case  to  some  extent  at  least,  or  where 
it  is  incorporated  with  the  policy,  different  considerations  apply.  The 
description  then  becomes  an  integral  part  of  the  policy  ;  any  inaccuracy 
therefore  in  the  description  (k)  amounts  to  a  misdescription  of  the  subject- 
matter,  and  constitutes  a  breach  of  contract  on  the  part  of  the  assured. 
The  policy  is  not,  however,  avoided  unless  the  misdescription  in  question 
goes  to  the  root  of  the  contract,  or  unless  the  contract  is  subject  to  a 
condition  express  or  implied  that  the  description  shall  bo  accurate.  In 
this  latter  case  the  effect  of  an  inaccurate  description  depends  upon  the 
scope  of  the  particular  condition  applicable  (/). 

SECT.  1.    THE  DESCRIPTION  OF  THE  SUBJECT-MATTER 

A  description  of  the  subject-matter  of  insurance  itself  necessarily 
appears  on  the  face  of  every  policy  (ra).  This  description  is  to  be  regarded, 
as  a  general  rule,  as  proceeding  from  the  assured  (??),  and  it  is  therefore,  in 
the  absence  of  any  ambiguity  (o),  conclusive  against  him  (p),  though  the 
onus  of  proving  that  it  is  inaccurate  rests  upon  the  insurers  (q).  The  assured 
may,  however,  show  that  the  description  in  the  policy  did  not  proceed 
from  him,  but  was  in  fact  inserted  by  the  insurers  themselves  in  reliance 
upon  the  information  given  to  them  by  their  own  agents  (/•). 

The  question  whether  the  subject-matter  must  be  specifically  described, 
or  whether  a  description  in  general  terms  is  sufficiently  accurate,  depends 
partly  upon  the  materiality  of  a  specific  description  in  the  particular  case, 

(k}  As  to  a  misdescription  by  concealment,  duty  of  the  insurers  to  establish  their  objec- 

see  p.   141,  post.  tion  free  from  doubt." 

(/)  Compare  p.  16,  ante.  (r)  Re    Universal  Non-Tariff  Fire   Insur- 

(m)  See  p.  14,  ante.  ance   Co.,  Forbes    and    Co.'s    Claim   (1875), 

(n)  Birrell  v.  Dryer  (1884),  9  A.  C.  345  L.    R,     19    Eq.    485,    per    MALIXS,    V.-C., 

(marine  insurance),  per  Lord  BLACKBURN,  at  at    p.    495,  following    Parsons    v.    Bignold 

p.  352.  (1846),      15     L.     J.     (CH.)     37    (life    assur- 

(o)  As  to  the  admission  of  parol  evidence  ance),    where     it    was    "  assumed    through- 

to  explain  ambiguities,  see  pp.  17,  103,  ante.  out  that  if  the  misrepresentation  had   been 

(p)  Hare  v.  Barstow  (1844),  8  Jur.  928,  per  the    fault    of    the  agent    of    the    insurance 

Lord  DENMAN,  C.J.,  at  p.  929  :    "  The  state  company  the  policy  would  have  been  valid." 

of  the  premises  appears  to  be  such  that  the  Somers    v.    Athen&um    Fire   Assurance    Co. 

plaintiffs  in  first  speaking  of  the  mill,  could  (1858),  9  L.  Can.  R.  61,  where  it  was  held 

hardly  have  doubted  they  insured  the  whole  that  a  mistake  of  an  insurance  company's 

building  by  that  name  ;  but  on  the  important  agent  in  making  and  transmitting  to  the  head 

question  whether  the  evidence  was  receivable  office   a   diagram   of    the   buildings  insured 

to  explain  the  policy.  .  .  .  We  have  come  describing  them  as  detached,  instead  of  as 

to  the  conclusion,  on  a  careful  perusal  of  the  connected  with  other  buildings,  did  not  avoid 

policy  taken  by  itself,  as  it  must  be,  and  not  the  policy  ;  Drysdale  v.  Union  Fire  Insurance 

compared  with  the  evidence,   that  no  real  Co.  (1890),  8  Juta's  R.  (Cape)  63,  where  the 

ambiguity  of  any  sort  can  be  found  in  it.  proposal  which  was  filled  up  by  the  com- 

The  mill  there   described    is  evidently   but  pany's    agent    after    full    inspection    of    the 

one  compartment  in  the    building,  and    no  premises,  stated  that  the  walls  of  the  insured 

machinery  in  any  other  apartment  is  men-  premises   were  of   brick  and  iron,   whereas 

tioned."     As    to    rectification    of    a    policy  some   were   of   wood,   brick,   and   iron,   and 

which  does  not  contain  the  agreed  terms,  there  were  two  partitions  of  canvas,  and  it 

see  p.  105,  ante.  was  held  that  the  policy  was  not  avoided. 

(q)  Baxendale  v.  Harvey  (1859),  4  H.  &  N.  As  to  when  a  representation  made    by  an 

445,   per  POTXOCK,  C.B.,   at  p.   451  :     ''  In  agent   in   the   employment   of   the   insurers 

cases  of  insurance  the  Courts  ought  to  give  may  be  treated  as  a  representation  of  the 

every  facility  to  the  detection  of  fraud  ;   but  assured,  see  pp.  151  et  seq.,  ante. 
where  the  transaction  is  bond  fide,  it  is  the 
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and  partly  upon  the  terms  of  the  policy.  A  policy  usually  contains  a 
condition  (s)  providing  for  a  specific  description  of  the  following  classes 
of  property,  namely  :— 

(1)  Goods  held  in  trust  or  on  commission  (t). 

(2)  Plans,  patterns,  models,  moulds,  designs,  or  manuscripts. 

If,  therefore,  any  such  property  is  not  specifically  described  as  such 
in  accordance  with  the  condition,  the  assured  cannot  recover  in  the  event 
of  its  loss  (u).  In  addition  the  ordinary  form  of  policy  excludes  from  its 
scope  deeds,  bonds,  bills  of  exchange,  and  other  securities  for  money, 
money,  government  stamps,  documents  of  title  to  goods  or  other  pro- 
perty, business  books,  and  explosives  (x). 

Sect-sect.  1.     The  Effect  of  a  Misdescription. 

In  order  to  ascertain  the  effect  of  a  misdescription  for  which  the 
assured  is  responsible  upon  the  validity  of  the  policy,  the  following  cases 
must  be  distinguished,  namely  : — 

(1)  Where  the  policy  contains  an  express  condition  relating  to  the 
accuracy  of  the  description.  This  condition  may  take  one  or  other  of 
the  following  forms,  namely  : — 

(i)  The  condition  may  provide  that  the  policy  is  to  be  avoided  in  the 
event  of  a  material  misdescription  («/).  Under  a  condition  in 
this,  the  usual  form,  a  misdescription  which  is  not  material,  does 
not  affect  the  validity  of  the  policy  (z). 

(ii)  The  policy  may  be  so  framed  as  to  make  the  accuracy  of  the 
description  a  condition  precedent  to  the  validity  of  the  policy  (a). 
In  this  case  the  description,  as  stated  on  the  face  of  the  policy, 
must  be  strictly  accurate  in  every  particular,  even  though 
it  may  consist  in  part  of  unnecessary  and  immaterial  state- 
ments. Any  misdescription,  therefore,  whether  intentionally 
made  or  not,  will  avoid  the  policy,  and  no  question  of  materiality 
can  arise  (6). 

(s)  See  Appendix  II.  where   a  mill   was   warranted  to   be  of   a 

(t)  See  p.  164,  post.  specified  class. 

(u)  Ibid.  (b)  Bancroft  v.  Heath  (1900),  5  Com.  Cas. 

(x)  See  Appendix  II.  The  contents  of  110  (affirmed  (1901),  6  Com.  Cas.  137,  C.  A.), 

this  and  the  preceding  list  vary  according  where  in  an  action  on  a  policy  containing 

to  the  practice  of  different  insurers.  the  following  clause,  "•  warranted  same  gross 

(y)  See  Appendix  II.  rate  terms  and  conditions  as,  and  to  follow, 

(z)  Re  Universal  Non-Tariff  Fire  Insurance  the  British  Law,  which  company  has  £1750 

Co.,  Forbes  and  Co.'s  Claim  (1871),  L.  R.  19  on  the  block  of  brick  buildings  in  which  this 

Eq.  485,  where  buildings  were  described  as  risk  is  a  portion  of  the  same,"  it  was  held 

built  of  brick  and  slated,  whereas  in  fact  that  the  defendants  were  not  liable,  on  the 

one  of  the  buildings  was  not  roofed  with  ground  that  the  buildings  referred  to  were 

slate,  but  with  tarred  felt,  and  this  was  held  not  in  fact  insured  with  the  British  Law  for 

to  be  an  immaterial  misdescription.  Compare  £1750  but  for  £1350,  and  MATHEW,  J.,  at 

Friedlander  v.  London  Assurance  Co.  (1832),  p.  114,  said:  "It  seems  to  me  that  the 

1  M.  &  Rob.  171,  where  a  description  of  goods  clause  is  a  condition  of  the  insurance.  It. 

as  being  in  the  dwelling-house  of  the  assured,  contains  an  allegation  that  certain  facts 

though  the  assured  had  only  one  room  as  a  existed  bearing  upon  the  risk  insured,  and 

lodger,  was  held  not  to  be  a  misdescription.  in  accordance  with  the  well-known  rule  of 

(a)  Newcastle  Fire  Insurance  Co.  v.  insurance  law  strict  compliance  with  the 

Macmorran  and  Co.  (1815),  3  Dow.  255  H.  L.,  terms  cf  su.li  a  cl-use  is  a  condition 


160 


THE    DESCRIPTION    IX    THE    POLICY. 


(2)  Where  ih«-  policy  contains  no  express  condition  relating  to  the 
accuracy  of  the  desci  -iption.  In  this  case,  it  is  an  implied  condition  of 
the  contract  that  the  description  of  the  subject-matter  shall  be  substantially 
accurate,  and  the  policy  is  not  avoided  unless  the  misdescription  is 
material  (c). 

Except  in  the  cases  in  which  the  subject-matter  is  required  to  be 
described  with  literal  accuracy,  a  description  which  is  substantially 
accurate  for  the  purpose  of  identification  (d),  is  not  to  be  regarded  as  a 
misdescription  avoiding  the  policy  merely  because  the  assured  might 
have  described  the  subject-matter  with  greater  accuracy  (c).  The  question 
is  purely  one  of  degree.  If  the  insurers  by  the  description  which  is  in  fact 
given  are  fairly  informed  of  the  nature  of  the  subject-matter,  and  the 
circumstances  attending  the  risk,  the  assured  has  sufficiently  performed 
his  duty  notwithstanding  his  inaccuracies  of  detail  (/ ).  Where,  however, 
the  inaccuracies,  though  not  so  great  as  to  confuse  the  identity  of  the 
subject-matter,  are  material,  in  that  the  insurers  might  have  refused 
the  risk  or  charged  a  higher  premium  if  the  subject-matter  had  been  more 
correctly  described,  the  misdescription  is  material  and  the  policy  is 
avoided  (g). 

Where  the  description  on  the  face  of  the  policy,  though  accurate  so 
far  as  it  goes,  is  incomplete  by  reason  of  the  omission  of  particulars  which 
might  have  been  included,  the  omission  may  not  be  sufficient  to  affect 
the  identification  of  the  subject-matter;  but  it  seems,  nevertheless,  that 
even  in  the  absence  of  fraud,  the  policy  will  be  avoided  if  the  effect  of  the 
omission  is  to  render  the  description  a  misdescription  in  any  material 
particular  (h).  Where,  however,  specific  questions  are  asked  as  to  the 
description,  an  omission  to  state  a  fact  not  covered  by  the  questions, 
though  material  to  the  risk,  does  not  avoid  the  policy  (/). 


precedent  to  the  liability  of  the  underwriters?. 
It  is  said  that  from  a  business  point  of  view 
the  difference  is  immaterial  ;  in  other  words 
that  the  underwriters  would  still  have  been 
willing  to  accept  the  risk  if  they  had  known 
what  the  exact  facts  were.  But  no  such 
question  of  materiality  can  arise.  Materiality 
can  only  be  ascertained  by  reference  to  the 
precise  words  of  the  contract." 

(f)  Dobson  v.  Sothfby  (1827).  M.  &  M.  90, 
ptr  Lord  TENTERDEN,  C.J.,  at  p.  92: 
'The  word  'barn'  is  not  the  most  correct 
description  of  the  premises  ;  but  it  would 
give  the  company  substantial  information  of 
their  nature  ;  there  would  be  no  difference 
in  the  risk,  and  the  insurance  would  have- 
been  at  the  same  rate  whether  the  word 
'  barn  '  or  a  more  correct  phrase  had  been 
used.  I  think  therefore  that  they  were 
substantially  well  described.''  See  also  May, 
ss.  256,  257.' 

(d)  See  p.  16,  arte. 

(e)  Dobson  v.  Solheby,  supra  ;  Ee  Lninr^il. 
Ron-Tariff  Fire  Insurance  Co.,   Forbes    and 
Co.'s   Claim,   supra,  per   RI'.ALINS,    V.-C..    at 
p.  496,  citing    Smith's  Mercantile  Law,  f-th 


ed.,  p.  405,  which  is  evidently  based  on 
Dobson  v.  Sotheby,  supra  ;  Phillips,  9.  430. 

(/)  Dobson  v.  Sotheby.  supra  ;  Ion  ides  v. 
Pacific  Insurance  Co.  (1872),  L.  R.  7  Q.  B. 
517  Ex.  Ch.  (marine  insurance). 

(g)  Quin  v.  Rational  Assurance  Co.  (1837), 
Jones  &  Car.  316,  per  JOY,  C.B.,  at 
p.  331  :  '  The  test  of  materiality  is  this 
whether  the  misrepresentation  was  such  as 
to  induce  the  insurers  either  to  insure  when 
they  would  not  have  done  so  if  they  had 
known  that  the  premises  were  so  circum- 
stanced as  they  actually  were  or  to  have 
required  a  higher  premium.'' 

(h)  Compare  Holdffworth  v.  Lancashire  ami 
Yorkshire  Insurance  Co.  (1907),  23  T.  L.  R. 
521  (accident  insurance),  where  the  assured, 
who  was  a  joiner  and  builder,  was  described 
in  the  policy  as  a  joiner  ;  and  p.  141,  ante  ; 
and  contrast  Perrinsv.  Marine,  etc.,  Insurance 
Society  (1853),  2  E.  &  E.  217  (life  assurance). 

(i)  Laidlau-  v.  Liverpool,  London,  and 
Globe  Insurance  Co.  (1867),  13  Grant  (U.  C.) 
377,  where  the  fact  that  the  building  \\as 
unfinished,  and  that  it  was  lathed  on  the 
outside,  was  not  included  in  the  description. 
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Where  the  description  is  so  inaccurate  as  to  be  wholly  inapplicable  to 
the  object  intended  to  be  insured,  the  contract  is  void  both  on  the  ground 
that  the  subject-matter  of  the  contract  is  incapable  of  being  identified  (k), 
and  also  because  the  description  is  false,  and  therefore  the  condition  as 
to  the  accuracy  of  description  is  not  fulfilled  (I). 

Sub-sect.  2.     Tlie  Date  at  which  Accuracy  is  required. 

The  description  of  the  subject-matter  must  be  accurate  at  the  time 
of  effecting  the  insurance  (m).  Where  it  is  given  by  the  assured  at  an 
earlier  date  during  the  negotiations,  it  must  be  accurate,  not  only  at  the 
time  when  it  is  given,  but  also  at  the  time  when  the  contract  is  com- 
pleted (n) ;  and  therefore  any  material  alteration  in  the  description  which 
may  be  made  in  the  mean  time  must  be  communicated  to  the  insurers  (o). 
Similarly,  where  the  policy  is  antedated,  the  description  contained  in  it 
must  still  be  accurate  at  the  date  when  the  contract  was  in  fact  com- 
pleted ;  it  is  not  sufficient  that  it  was  accurate  at  the  date  at  which  the 
policy  purports  to  come  into  operation,  if  before  the  actual  date  of 
completion  it  has  become  inaccurate  (p). 

If  the  description  is  inaccurate  at  the  time  of  effecting  the  policy,  the 
fact  that  it  is  afterwards  made  accurate  by  the  assured  before  loss  is  of 
no  effect  (q). 


SECT.  2.     THE  DESCRIPTION  OF  THE  LOCALITY  OF  THE  SUBJECT- 
MATTER. 

A  knowledge  of  the  locality  in  which  the  subject-matter  of  insurance 
is  situated  may  be,  and  usually  is,  material  to  the  insurers  as  affecting 
the  risk  (r).  It  is  therefore,  as  a  rule,  the  duty  of  the  assured  to  give 

(k)  See  p.  16,  ante.  85  L.  T.  757  (employers'  liability  insurance)  • 

(1)  Sillem  v.   Thornton  (1854),  3  E.  &  B.  and  p.  145,  ante. 

868,  where  the  building  was  described  as  of  (o)  Canning  v.  Farquhar  (I88fi),  16  Q.  B.  D. 

two  storeys,  whereas  at  the  date  of  the  policy  727,  C.  A.  (life  assurance) ;  Canning  v.  Hoare 

a  third  story  had  been  added;    O'Neill  v.  (1884),  1  T.  L.  R.  526  (life  assurance). 

Ottawa    Agricultural    Insurance    Co.    (1879),  (p)  Sillem  v.  Thornton,  supra. 

30    Can.    C.    P.    151,    where    the     building  (q)  Newcastle  Fire  Insurance  Co.  v.  Mac- 

insured  was  stated  to  contain  only  one  stove,  morran  and  Co.  (1815),  3  Dow.  255  H.  L. 

whereas  in  fact  it  contained  two.  (r)  Pearson  v.  Commercial  Union.  Assurance 

(m)  8hmo  v.  Rdbberds  (1837),  fi  Ad.  &  E.  Co.  (1876),  1  A.  C.  499  (marine  insurance), 

75,    per    Lord    DENMAN,   C.J.,   at    p.    82 ;  per  Lord   CHELMSFORD,  at  p.   505 ;    Grover 

Sillem   v.   Thornton,  supra,  as  explained    in  and  Grover,  Ltd.  v.  Mathews  (1910),  15  Com. 

Thompson   v.  Hopper    (1858),    E.    B.    &    E.  Cas.  249,  where  instead  of  the  locality  of  the 

1038,  per  WILLES,  J.,  at  p.  1049  ;    Stokes  v.  building  to  be  insured  being  inserted  in  the 

Cox  (1856),  1  H.  &  N.  533,  per  BRAMWELL,  B.,  slip,  the  address  of  the  person  effecting  the 

in  the  Court  below,  at  p.  335,  whose  judgment  insurance  was  given,  and  HAMILTON,  J.,  at 

was  followed  in  the  Exchequer  Chamber.    As  p.  260,  said  :    "  For  no  purpose  that  I  am 

to  the  effect  of  an  alteration  in  the  subject-  aware  of  has  an  underwriter  at  Lloyd's  any 

matter  after  the  date  of  the  insurance,  sec  interest  at  all  in  knowing  the  postal  address 

p.  195,  post.  of  the  assured.  .  .  .  On  the  other  hand,  an 

(n)  See    Marshall   v.    Scottish    Employers'  insurance  against  fire  on  a  building,  ...   1 

Liability  anil  General  Insurance  Co.   (1902),  should  have  thought  involved  as  one  of  the 

W.I.  M 
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them  an  accurate  description  of  such  locality.     This  duty  is  based  upon  the 
doctrine  of  disclosure  (s). 

In  practice,  the  assured  is  called  upon  to  answer  specific  questions  as 
to  the  information  required  by  the  insurers  on  this  point  (t).  The  answers 
to  these  questions  arc  often  incorporated  with  the  policy,  and  thus  become 
part  of  the  description. 

Where  a  description  of  locality  is  inserted  in  the  policy  or  incorporated 
with  it,  its  accuracy  is  governed  by  the  same  principles,  and  the  con- 
sequences of  inaccuracy  are  the  same  as  in  the  case  of  a  description  of  the 
subject-matter  itself  (u). 

Where  the  subject-matter  of  insurance  is  a  building,  a  statement  as 
to  its  locality  forms  part  of  its  description  (x) .  A  description  of  locality 
necessarily  includes  a  specification  of  the  district  in  which  the  building 
insured  is  situated,  and  it  may  further  comprise  full  particulars  as  to  the 
relation  of  the  building  to  its  surroundings.  An  inaccuracy  in  the  descrip- 
tion of  the  situation  of  the  building  therefore  avoids  the  policy,  not  only 
because  the  building  can  no  longer  be  identified  (?/),  but  also  because  the 
description  as  to  accuracy  of  description  has  not  been  fulfilled  (z).  On 
the  other  hand,  a  statement  as  to  the  relation  of  the  building  insured  to 
its  surroundings  is  not  necessary  for  the  purpose  of  its  identification,  and 
therefore  an  inaccuracy  in  this  respect  will  not  prevent  the  subject-matter 
of  insurance  from  being  identified,  if  its  description  is  otherwise  clear. 
If,  however,  such  a  statement  is  included  in  the  description,  it  becomes 
part  of  the  description  and  must  therefore  be  accurate  (a). 

In  the  case  of  goods,  a  statement  as  to  the  place  in  which  they  are  is 
not  a  necessary  part  of  the  description  except  \vhere  required  for  the  pur- 
pose of  identification  (b).  Such  a  statement  is,  however,  usually  made 
part  of  the  description  (c),  and,  where  this  is  the  case,  it  must  be  accurate 
whether  it  relates  to  the  building  (d),  or  to  the  part  of  the  building  (e)  in 

most  essential  factors  some  knowledge  on  the  (c)  See  Pim  v.  Reid  (1843),  6  M.  &  G.  1  ; 

part  of  the  underwriter  as  to  where  it  was  Barrett  v.  Jermy  (1849),  3  Ex.  535  ;    Mtrrick 

situated,  considering  that  the  risk  of  the  loss  v.  Provincial  Insurance  Co.  (1855),  14  U.  C. 

being  partial  or  total,  and  very  often  the  Q.  B.  439. 

risk  of  there  beintr  a  loss  at  all  is  largely  (d)  Gordon  v.  Transatlantic  Fire  Insurance 
affected  by  the  locality."  Co.,  [1905]  3  T.  H.  146,  where  the  building 
(s)  See  p.  134,  ante.  in  which  the  goods  insured  were  was  described 
(t)  As  to  the  effect    of   answers  to   such  as  a  brick  building,  whereas  in  truth  three 
questions  generally,  see  p.  145,  ante.  rooms  were  not  built  of  brick  ;    Holland  v. 
(u)  See  p.  159,  ante.  North  British  and  Mercantile  Insurance  Co. 
(x)  Grorer  and  Grover  v.  Mathews  (1910),  (1869).  14  L.  Can.  Jur.  69,  where  it  was  held 
15  Com.  Cas.  249,  per  HAMILTON,  J.,  at  p.  261.  that  an  insurance  on  goods  described  as  being 
(y)  See  p.  18,  ante.  in  Nos.  317,  319,  St.  Paul  Street  did  not  cover 
(z)  Grover  and   Grorer  v.   Muthews,  supra,  goods  in  No.  315  adjoining.     Such  a  state- 
where  the  postal  address  of  the  person  effect-  ment  relates  to  the  construction  of  the  build- 
ing   the    insurance,    namely     Hank    House,  ing,  not  to  the  assured's  interest  in  it  (Fried- 
Newington  Green,   N.,   was  inserted  in  the  lander  v.  London  A-i-turance  Co.  (1832),  1  M. 
policy,    whereas   the    building    insured    was  &  Rob.  174). 

situated  at  New  Southgate,  and  it  was  held  (e)  Compare    Liverpool    and    London    and 

that  this  was  a  misdescription  avoiding  the  Globe  In.-n<nu«-i   Co.  v.    Wyld  (1877),  1  Can. 

policy.  Sup.  Ct.  604,  where  some  of  the  goods  insured 

(a)  May,  ss.  258  et  seq.  were  in  a  part  of  the  building  not  included 

(b)  See  p.  18,  ante.  in  the  description. 


THE    DESCRIPTION    OF   OTHER    CIRCUMSTANCES.       163 

which  the  goods  may  be.  The  description  may  further  include  a  state- 
ment as  to  adjacent  or  contiguous  buildings  and  the  like,  or  if  the  goods 
are  not  in  any  building,  it  may  deal  with  the  nature  and  surroundings 
of  the  place  in  which  they  are(/).  In  these  cases  also,  the  statement 
forms  part  of  the  description,  and  must,  therefore,  be  accurate. 


SECT.  3.   THE  DESCRIPTION  OF  OTHER  CIRCUMSTANCES. 

The  description  contained  in  the  policy  may  further  contain  a  state- 
ment referring  to  the  user  of  the  subject-matter  of  insurance,  or  any  other 
circumstance  which  the  assured  may  have  chosen  to  mention,  or  the 
insurers  to  require.  This  part  of  the  description,  though  it  is  not,  as  a 
rule,  necessary  for  the  purpose  of  identifying  the  subject-matter,  is  im- 
portant in  that  it  serves  to  define  the  limits  of  the  risk  which  the  insurers 
have  undertaken  (</).  It  must,  therefore,  be  accurate  equally  with  any 
other  part  of  the  description,  and  its  accuracy  is  to  be  determined  in  the 
same  way  (h}.  An  inaccuracy  in  this  respect  may  constitute  a  mis- 
description,  and  its  effect  upon  the  validity  of  the  policy  will  then  depend 
partly  upon  its  materiality  (?'),  and  partly  upon  the  language  of  the 
particular  condition  applicable  (fe). 

The  circumstances  which  may  be  stated  in  the  policy  as  part  of  the 
description  are  usually  the  following,  namely  :— 

(1)  The  user  of  the  building  insured  or  containing  the  property  in- 
sured (I).  A  statement  as  to  user  may  include  one  or  other  of  the  following 
matters,  namely  :— 

(i)  The  user  of  the  building  itself  (m).  In  this  connection  the  name 
given  to  the  building  in  the  policy  may  be  a  sufficient  statement 
as  to  its  user  (n). 


(/)  As  to  the  duty  of  disclosing  such  facts,  when  taken  in  connection  with  a  condition 

see  p.  134,  ante.  as  to  subsequent  alteration,  see  p.  198,  post. 

(g)  See  p.  198,  post.  (m)   Whitehead  v.  Price  (1835),  2  0.  M.  & 

(h)  See  p   159   ante  R"  447'  where  tne  description  of  a  mill  as 

"  worked    by   day   only,"    was   held   to    be 

(i)  Re  Universal  Non-Tariff  Fire  Insurance  accurate    notwithstanding    that     a    steam- 

Co.,  Forbes  and  Co.'s  Claim  (1871),  L.  R.  19  eiisrine  in  the  mill  was  worked  by  night,  the 

Eq.  485.     Compare  Perrins  v.   Marine,  etc.,  mjii  jtseif  not  be;ng  worked  except  by  day, 

Insurance  Society  (1859),  2  E.  &  E.  317  (life  approved  in  Maijall  v.  Mitford  (1837),  6  A. 

assurance),  where  the  description  "  esquire  "  &  E.  670  ;  Shawv.  Robberds  (1837),  6  A.  &  E. 

was  held  to  be  accurate  though  the  assured  75,  where  the  building  was  described  as  a 

was  also  an  ironmonger,  the  rate  of  insurance  kiln  for  drying  corn  in  use. 

being  the  same  in  either  case  ;    Holdsworth  (?j)  Qu-n  v.  NatimMi  As,lirance  Co.  (1837), 


M  nA-V'Coo  T  raH£    l£k?M™  '«*«™»c«  ?°-  Jones  &  Car.  31(5  Ex.  Ch..  where  an  unfinished 

(190/),  23  T   L.  R.  521  (employers    liability  house  in  ch          of  a            nter  who  worked 

insurance),  where  the  description  o  a  jomer  there  dail  Wftg  heW  tQ  be  imp  lv 

and  builder  as  a  joiner  was  held  to  be  described  as  a  dwelling-house  occupied  by 

insufficient.  a  caretaker  .  Richards  v.  Guardian  In*uran<-e 

(k)  Compare  Friedlander  v.  London  Assnr-  Co.,  [1907]  5  T.  H.  24,  where  premises  were 

ance  Co.  (1832),  1  M.  &  Rob.  174.  described  as  a  dwelling-house,  though  used 

(1)  A  statement  of  this  kind  is  important  as  a  brothel. 
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(ii)  The  user  of  some  specified  object  or  objects  in  the  building  (o). 

(iii)  The  presence  in,  or  absence  from  the  building,  of  some  specified 
object  or  objects  (p). 

(iv)  The  trade  or  business  carried  on  in  the  building  (q). 
(v)  The  occupancy  of  the  building  (r). 

\\liatever  form  the  statement  as  to  user  may  take,  it  relates  only 
to  the  user  subsisting  at  the  date  of  effecting  the  insurance,  and  does  not 
imply  an  undertaking  on  the  part  of  the  assured  that  no  change  in  such 
user  shall  take  place  during  the  currency  of  the  policy  (s). 

('2)  The  fact  that  the  insurance  is  intended  to  cover  goods  held  by  the 
assured  in  trust  or  on  commission.  The  policy  almost  invariably  con- 
tains a  condition  excepting  from  its  protection  goods  held  in  trust  or 
on  commission  unless  specifically  described  in  the  policy  as  such  (<). 
The  operation  of  this  condition  is  governed  by  the  following  rules. 
namelv  :  — 

t/ 

(i)  The  expression  "  goods  held  in  trust  "  is  not  limited  to  goods  held 
in  trust  in  the  strict  technical  sense  of  the  phrase,  but  extends 
to  goods  with  which  the  assured  is  entrusted  (?<).  It  therefore 
includes  all  goods  which  are  in  the  possession  of  the  assured  as 
bailee,  whatever  the  nature  of  the  contract  by  which  they  come 
into  his  possession  (x). 

(ii)  The  assured  must  be  in  possession  of  the  goods  as  bailee  only,  and 
the  property  must  be  in  some  one  else.     If  the  effect  of  the 

(o)  Stokes  v.  Cox  (1856),  1  H.  &  N.  533,  to   state    that   he  was  joint-occupant    only. 

\vhere  the  description  stated  that  no  steam  Occupancy    when    applied    to    a    dwelling- 

engine  was  employed  on  the  premises  ;   com-  house  means  living   in    it,   though    a    mere 

pare  Baxendale  v.  Harvey  (1859),  4  H.  &  N.  temporary  absence    is  not  a  want  of  occu- 

445,   where,   on  a   renewal,   an   omission  to  pancy    (Abraham*    v.    Agricultural    Mutual 

mention  a  change  in  the  user  of  a  steam  Assurance  Association  (1870),  40  Can.  Q.  B. 

engine  on  the  premises,  and  the  erection  of  175  ;  Nicholson  v.  Colonial  Mutual  Insurance 

additional   machinery,    was  held   not  to   be  Co.  (1887),  13  Viet.  L.  R.  58,  where  it  was 

a  breach  of  a  condition  requiring  the  nature  held  that   the  words  of  a  warranty  to  the 

and  material  structure  of  the  building  to  be  effect   that   a   caretaker   would    be   kept    in 

truly  described,  there  being  no  increase  of  charge  during  the  currency  of  the  policy  did 

risk.  not  necessarily  mean  that  a  caretaker  would 

never  be  absent  from  the  premises  or  that 

(p)  Such  a  statement  may  refer  to  such  he  would  a]ways  sieep  there). 

matters  as  the  number  of  stoves  or  the  mode  ,  .  „            ,  ' 
of  heating  of  the  premises,  or  to  the  pro- 

vision of  fire  extinguishing  appliances,  or  to  «)  For    form    of     such    a    condition    see 

the  keeping  of  hazardous  goods  :    see  p.  204,  Appendix  1 

(u)   II  nti  i  v  v.  Monarch  Fire,  etc.,  Assurance 

Co.  (1856),  5  E.  &  B.  870,  per  Lord  CAMPBELL, 
V  " 


. 

(q)   Shan-  v.  RM,r,l<  !  1S37).  f>  A.  &  E   75  ;       c  jV  at  p 

''''"   V'       "    '*'"'  "          &  ' 


,,,       -     u  Such   as,  for   instance,    warehousemen 

Phtmix  Mutual  Insurance  Co.  (1881),  46  <  an  ^              Monarch  Fire,  etc.,  Assurance  Co., 

Q.  B.  620,  where  the  buildings  were  msured  \               ^.^            ^  ^  ^^  )(. 

as  occupied  as  a  grocery  store  and  dwell,,,.:  v                   ^  {   R  &  K 


(r)  Qitin  v.  \atinniil  Assurance  Co.  (1837),  coachbuilders  {DalgleisJi  v.  Riu-hnnnn  (1854), 

Jone<  \-  (  ar.  31  1>.  Kx.  Ch.  :  Hordern  v.  Com-  16  Dunl.  (Ct.  of  Sess.)  332)  ;  millers  (Cochnut 

mercial  Union  Assurance  Co.  (1884),  5  X.  S.  v.  Leckie's  Trustee  (1900),  8  F.  (Ct.  of  Sess.) 

W.   L.   K.   309,   where  the  assured  omitted  975). 
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transaction  by  which  the  goods  come  into  his  possession  is  to 
pass  to  him  the  property  in  them,  the  goods  are  his  own,  and 
not  goods  held  in  trust ;  they  need  not  therefore  be  specifically 
described  as  such  (y). 

(iii)  The  condition  applies  only  to  the  cases  in  which  by  the  insurance 
the  assured  seeks  to  cover  the  interest  of  the  bailor  in  the  goods 
as  well  as  his  own.  When,  therefore,  his  intention  is  to  cover 
nothing  more  than  his  own  interest  in  the  goods  as  bailee,  it 
is  unnecessary  for  him  to  describe  them  specifically  as  goods 
held  in  trust,  since  he  is  sufficiently  protected  by  an  insurance 
in  general  terms  (z). 

(iv)  Where  goods  held  in  trust  are  specifically  described  as  such  the 
assured  is  entitled  in  the  event  of  their  loss  to  recover  their  full 
value  (a),  unless  the  condition  expressly  provides  to  the  con- 
trary (&) ;  and  it  is  immaterial  that  he  himself  is  not  responsible 
to  the  bailor  for  their  safety  (c). 

(v)  The  expression  "  goods  held  on  commission  "  is  used  in  a  narrower 
sense,  and  means  that  the  goods  are  in  the  hands  of  the  bailee 
for  the  purpose  of  sale  (d). 

(3)  The  interest  of  the  assured  in  the  property  insured.  It  is  not,  as 
a  general  rule,  necessary  for  the  assured  to  describe  the  nature  or  extent 
of  his  interest  in  the  property  insured  (e).  If,  therefore,  he  describes 
himself  as  its  owner,  the  validity  of  the  policy  is  not  affected,  if  this 
description,  though  not  strictly  correct,  substantially  defines  his  relation 
to  the  property  (/ ).  When  a  condition  in  the  policy  requires  the  existence 

(y)  South  Australian  Insurance  Co.  v.  did  not  amount  to  a  warranty  ;  Friedlander 
Randell  (1869),  L.  R.  3  P.  C.  101.  v.  London  Assurance  Co.  (1832),  1  M.  &  Rob. 

/  x    T      7  7    AT    ,7     TT-    .          n   .,  174  ;     Harrison   v.    Western   Assurance   Co. 

(z)  London    and    aorta    western   Railway      /mnot    in         T    T>    /n      \  <o^      u        AU 

Co.    v.    Glyn    (1859),    1    E.    &    E.    652,   per  (11903.)'f  J  Cor?-  ^  R'  (Ca?°  49£  where,,the 

CROMPTON,  J.,  at  p.  664;  Crowley  v.  Cohen  Description  of  the  assured  as      owner      m 

/ICQO\    i  if    s    \  i    AHO  /•  the     application    was    held     sufficient,    the 

boats  .'                                (insurance  on  canal  plainti|£  being  husband  and  wife,  part  of 

the  property  insured  being  owned  by  the 

(a)  Waters  v.  Monarch  Fire  Assurance  Co.,  husband,  and  the  remainder  jointly  by  the 
(1856),  5  E.  &  B.  870;  see  further,  Chap.  XXI.  husband  and  wife  ;    O'Neill  v.  Ottawa  Agri- 
cultural Insurance  Co.  (1879),  30  Can.  C.  P. 

(b)  North  British  and  Mercantile  Insurance  151,  where  the  assured  described  himself  as 
,o.  v.  Moffatt  (1871),  L.  R.  7  C.  P.  25.  owuer  in  feo  8impie  of  the  land  on  which  the 

(c)  London  and  North  Western  Railway  Co.  premises  stood,  and  such  statement  was  held 
v.  Glyn,  supra,  where  the  assured  was  under  not  inaccurate  inasmuch  as  the  land  had  been 
no  liability.  conveyed  to  him  though  he  had  not  paid  for 

it;    Chatillon  v.  Canadian  Mutual  Fire  In- 

(d)  See  North  British  and  Mercantile  In-      surance  Co.  (1877),  27  Can.  C.  P.  450,  where 
surance  Co.  v.  Moffatt,  supra.  it    was    held    that    the    description    of    the 

(e)  As  to  when  it  is  material  to  state  the      assu^ed  as  "  °™*T"  was  sufficient  notwith- 
assured's  interest,  see  p.  30,  ante.  standing  a  vendor  s  hen.     Compare  Crockford 

v.  London  and  Liverpool  I1  ire  Insurance  Co. 

(/)  GiUtertv.  National  Insurance  Co.  (1848),  (1861),  5  Allen  (N.  B.)  153,  where  the  assured 
12  Ir.  L.  R.  143,  where  it  was  held  that  a  insured  as  owner  when  in  reality  he  was 
statement  in  a  policy  that  the  premises  only  a  tenant  from  year  to  year,  and  it  was 
insured  were  the  property  of  the  assured,  held  that  he  could  not  recover. 
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of  incumbrances  on  the  property  insured  to  be  specified,  a  description 
of  the  property  as  unincumbered  will  avoid  the  policy  (g).  Such  a  con- 
dition will,  however,  be  strictly  construed  (h). 


(g)  I'liilli/i*  v.  Grand  Hirer  Fanner?  Mntu>il 
Insurance  Co.  (1881),  46  Can.  Q.  K.  334, 
where  the  assured  described  the  house  as 
"  held  in  fee  and  unincurabered,"  the  house 
bring  in  faet  movable  and  held  by  its  own 
weight  on  blocks  of  wood  upon  land  of  which 
the  assured  was  joint-owner  and  upon  which 
there  was  a  mortgage,  and  the  Court  held 
that  the  house  formed  part  of  the  realty 
and  was  not  a  chattel,  and  that  therefore  it 
was  wrongly  described ;  Mason  v.  Agri- 


cultural Mutual  Axxitruncc  Association  (1868), 
18  U.  C.  C.  P.  19,  where  the  assured  stated 
that  he  held  the  property  unincumbered, 
and  in  the  circumstances,  it  was  held  that 
the  description  was  accurate. 

(h)  Ash  ford  v.  Victoria  Mutual  Assurance 
Co.  (1870),  20  U.  C.  C.  P.  434,  where  a  con- 
dition requiring  incumbrances  to  be  specified 
was  held  to  apply  to  the  goods  insured,  and 
not  to  the  building  in  which  they  were. 
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No  limit  has  been  placed  by  law  upon  the  period  during  which  a  lire  policy 
may  remain  in  force  (a).  It  is,  therefore,  competent  for  the  parties  to 
agree  upon  whatever  period  they  please.  In  practice  a  policy  is  usually  (b) 
made  for  a  period  of  twelve  months  (c),  though  policies  for  periods  such 
as  five  or  seven  years  are  not  unknown. 

SECT.  1.     THE  TERM  OF  THE  POLICY. 

The  date  at  which  the  liability  of  the  insurers  under  the  policy  begins 
depends  partly  upon  the  language  of  the  policy  and  partly  upon  the 
circumstances  of  the  particular  case.  For  the  purpose  of  ascertaining 
this  date  the  following  rules  may  be  applied,  namely  : — 

(1)  Unless  the  policy  otherwise  provides,  or  unless  the  circumstances 
of  the  case  point  to  a  contrary  conclusion,  the  period  for  which  the  policy 
is  in  force  begins  as  soon  as  it  is  issued  (d). 

(2)  Where  the  policy  is  ante-dated,  the  period  for  which  it  is  in  force 
begins  on  the  specified  date.    Under  such  a  policy,  the  assured  is  entitled 

(a)  McDonnell  v.  Carr  (1833),  Hay.  &  Jon.  tioti  (1884),  12  Q.  B.  D.  389,  per  DAY,  J.,  at 
256.     There   is    no    statutory   provision    re-  pp.  394,  395 ;    Scottish  Union  and  National 
lating  to  fire  insurance  to  the  same  effect  as  Insurance  Co.  v.  Inland  Revenue  (1889),  16  R. 
the  Marine  Insurance  Act,  1906  (6  Eclw.  7,  (Ct.   of  Sess.)  461,   where  fire  policies  were 
c.  41),  s.  25  (2),  which  provides  that  a  marine  treated  as  annual  contracts  for  the  purpose 
policy  for  more  than  twelve  months  is  in-  of  estimating  the  income  upon  which  income 
valid  except  in  the  case  of  a  continuation  tax  was  to  be  charged. 

clause  under  the  Finance  Act  1901  (1 Edw.  7  h  d  t«  h  „  Jn  &      „      meang 

V'  '}'  %<?;     ??  I       Po^;  (  i    «  Calendar  month  (Pomares  v.  Provincial  In- 

Viet.  o.  39  ,  which  by  s.  93  (2   expressly  hxes  *    Sfcevens  DJ      N<  B    237)> 

the  above  limit  for  marine  policies,  does  not,  Ag         h    ^      Q>  &  self .rencvring  c]ause  in  a 

in    the    sections    relating    to    fire    insurance  ,.                   ,„.,         , 

(ss.     98-100),     impose     any     corresponding  policy'  s'  e  p'  17Z'  V°St' 

restriction.  (d)  May,  s.  400.     As  to  when   a  policy  is 

(b)  See  Last  v.  London  Assurance  Corpora-  issued,  see  p.  81,  ante. 
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to  recover  notwithstanding  thai  the  loss  in  respect  of  which  he  claims 
takes  place  before  the  date  of  its  issue.  An  ante-dated  policy  is  used  in 
the  following  cases,  namely  :— 

(i)  Where  the  policy  is  intended  to  be,  in  the  full  sense  of  the  word, 
r< -t  respective.  In  this  case  the  policy  is  a  new  contract,  imposing 
a  new  liability  upon  the  insurers  in  respect  of  the  risk  of  a  loss 
having  already  taken  place  (e),  and  does  not  merely  replace  a 
contract  existing  at  the  date  of  the  loss. 

(ii)  "Where  the  policy  is  intended  to  replace  a  cover  note  which  has 
already  been  issued  to  the  assured  (/).  It  is  the  usual  practice 
to  antedate  the  policy  as  of  the  date  of  the  cover  note,  and  the 
contract  contained  in  the  cover  note  is  thus  merged  in  the 
policy.  A  loss  which  takes  place  during  the  currency  of  the 
cover  note  is  therefore  recoverable  under  the  policy,  notwith- 
standing that  it  took  place  before  the  actual  issue  of  the  policy. 
Where,  howrever,  there  is  a  variance  between  the  provisions 
of  the  policy  and  those  of  the  cover  note,  the  assured  may  be 
entitled  to  recover  in  respect  of  such  a  loss  under  the  cover  note, 
although  he  is  not  entitled  to  do  so  under  the  policy  (g). 

(3)  Where  the  policy  expressly  provides  that  it  is  not  to  come  into 
force  until  the  performance  of  a  condition,  such  as,  for  example,  the  payment 
of  the  premium,  the  commencement  of  the  period  may  be  postponed  until 
the  condition  is  performed  (/i). 

(4)  Where  the  period  is  expressly  stated  in  the  policy  to  begin  from  a 
particular  day,  the  day  named  is  excluded  from  the  operation  of  the 
policy  (i),  whilst,  on  the  other  hand,  the  day  to,  or  until,  which  the  period 
is  expressly  stated  to  extend,  is  included  (k).     Where,  however,  the  policy 
is  expressed  to  be  in  force  from  one  day  to  another  inclusive,  both  days 
are  included  within  the  period  (I). 

(5)  Unless,  as  is  usually  the  case,  the  policy  is  expressed  to  expire  at 
a  particular  hour  (m),  it  remains  in  force  until  midnight  of  the  last  day 
named  (??). 

(e)  As  to  the  legality  of  insurances  upon  Assurance  Corporation,  [1802]  19  R.  (Ct.  of 

property  "  burned   or   not   burned,"  see  p.  Sess.)    977    (accident    insurance),    per    Lord 

28,  nnlr.  ROBERTSON,  at  p.  985;   Isaacs  v.  Royal  In- 

(/)  As  to  the  duration  of  a  cover  note,  see  surance  Co.   (1870),   L.   R.   5  Ex.   296,   per 

p.  79,  antr.  KKI.LV,  C.B.,  at  p.  .'500. 

(a)  See    Re   Coleman's    Depositories,    Lffl.,  (k)  South   Staffordshire    Tramway    Co.    v. 

ami  /.iff  tnirl  ftrnli/i  Assurance  Association,  Sickness  n>nl  Acri'liitf  A*xnn<nrr  A**vciation, 

[  1907]  2  K.  K.  798  C.  A.  (accident  insurance)  supra  :  Isaac*  v.  Rn>i<d  Insurance  Co.,  Niiprn. 

and  p.  79,  antr.  (1}  X>V/-/^ .-•.-•  <nnl  Acriilnit  A-^nranr.e  Cor/tn. 

(h)  As  to  the  effect   of  a  recital  in   the  ration,  Ltd.    v.   General    Accident    Assurance 

policy  that  the  premium  has  been  paid,  see  Corporation,  supra. 

p.  183,  post.  (m)  See  Appendix  II. 

(i)  South   Staffordshire    Tramways   Co.    v.  (n)  Isaacs  v.  Royal  Insurance  Co.,  .iiiprtt, 

flicknrtm  and  Accident  Assurance  Association,  where  the  fire  took  place  just  before  midnight 

[1891]  1  Q.  B.  402,  C.  A.  (accident  insurance),  :>f  the  last  day,  and  the  insurers  were  held 

whereaninsurancefortwelvecalendarmonths  liable;  Herald  Co.  v.  Northern  Assurance  Co. 

from    24th    November,    1887,  was    held    to  (1888),  4  Montreal  L.  R.  Sup.  Ct.  254.     Unless 

exclude  24th  November,  1887,  and  to  include  the    policy    provides    otherwise.    Greenwich 

24th  November,  1888;  Sickness  mid  Arri/lrnt  time  applies  (Statutes  (Definition  of  Time) 

Assurance    Corporation   v.    General   Accident  Act,  1880  (43  &  44  Viet.  c.  9)). 
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When  once  the  policy  has  come  into  force,  it  must,  in  the  ordinary 
course  of  events  (o),  remain  in  force  throughout  (p)  the  period  fixed  for 
its  duration  (q).  It  may,  however,  be  previously  determined  in  one  or 
other  of  the  following  ways,  namely  : — 

(1)  By  avoidance  of  the  policy.     This  takes  place  when  the  insurers 
elect  to  avoid  the  policy  in  consequence  of  the  breach  or  non-fulfilment 
of  a  condition  by  the  assured  (r). 

(2)  Under  a  condition  in  the  policy.     The  policy  may  contain  pro- 
visions enabling  the  insurers  or  the  assured  to  determine  it  at  a  date 
earlier  than  that  fixed  for  its  expiration.     The  usual  provisions  are  to 
the  following  effect,  namely  :— 

(i)  The  insurers  may,  by  a  stipulation  of  the  policy,  reserve  to  them- 
selves the  right  of  determining  it  at  any  time  upon  giving 
notice  to  the  assured,  and  refunding  to  him  a  rateable  pro- 
portion of  the  premium  for  the  unexpired  portion  of  the  period (s). 
A  stipulation  to  this  effect  is  sometimes  inserted  in  a  condition 
which,  like  that  against  increase  of  risk,  provides  that  a  breach 
of  it  is  only  to  avoid  the  policy  as  regards  the  property  affected 
thereby  (t),  for  the  purpose  of  giving  the  insurers,  upon  the  risk 
being  increased,  the  option  of  withdrawing  from  the  insurance 
altogether.  It  may,  however,  be  framed  in  terms  sufficiently 
wide  to  include  any  and  every  cause  which  could  reasonably 
induce  the  insurers  to  desire  the  termination  of  the  policy  (u). 
They  have  in  such  a  case  the  option  of  determining  the  policy 
at  will,  since  the  sufficiency  of  the  reasons  moving  them  to  do 
so  is  a  matter  of  which  they  are  by  the  contract  constituted 
the  sole  judges  (x). 

(ii)  The  assured  may,  by  the  terms  of  the  policy,  be  similarly  entitled, 
upon  giving  notice  of  his  intention  to  the  insurers,  to  surrender 

(o)  As  to  the  effect  of  a  transfer  of  interest,  (.?)  Sun  Fire  Office  v.  Hart  (1889),  14  A.  C 

etc.,  see  p.  209,  post.  98  P.  C.,  where  the  policy  contained  a  con- 

( p)  As    to    a    condition    suspending    the  dition    relating    to    change    of    risk    which 

operation  of  the  policy,  see- p.  170,  post.  avoided  the  insurance  only  as  regards  the 

(q)  A  floating  policy,   being   intended   to  property    affected    thereby,    and    a   further 

cover  any  goods  which  from  time  to  time  condition  providing  that  the  insurers  might 

may  fall  within   its   scope  (see  p.  95,  ante),  terminate  the  policy  by  notice  if,  "  by  reason 

is  not  exhausted  as  soon  as  the  goods  which  of  such  change  or  from  any  other  cause  what- 

have  been  covered  by  it  are  equal  in  value  soever,"  they  should  desire  to  do  so,  on  re- 

to  the  sum  insured,  even  where  it  is  necessary  funding  a  rateable  proportion  of  the  premium, 

to  declare  the  goods  intended  to  be  covered  and  it  was  held  that  the  rule  ejusdem  generis 

[Crou-ley  v.  Cohen  (1832),  3  B.   &  Ad.  478  did  not  apply  to  the  latter  condition,  and 

(insurance  on   canal  boats)).     If  the  policy  that  the  insurers  had  the  option  of  deteruiin- 

were  to  be  deemed  to  be  thus  exhausted,  no  ing  the  insurance  at  will ;  Cain  v.  Lancashire 

effect  would  be  given  to  the  term  in  the  Insurance  Co.  (1868),  27  U.  C.  (Q.  B.)  217. 

policy  by  which  its  duration  is  fixed  (Jouce  v.  mo       .          j-     TT 

Kennard  (1871),  L.  R.  7  Q.  B.  78  (insurance  (<)  See  APPendlx  IL 

by  carriers),  per  LUSH,  J.,  at  p.  83).  (tt)  Slin  Fire  °fficc  v-  Bart,  supm,  at  p.  104. 

(r)  See  p.  121,  ante.  (x)  jbid.,  at  p.  105. 
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it  before  the  expiration  of  the  period  for  which  it  is  in  force, 
and  to  receive  back  a  rateable  proportion  of  his  premium  for 
the  unexpired  portion  of  the  period.  In  such  a  case,  the  policy' 
comes  to  an  end  as  soon  as  the  surrender  is  complete,  and  in 
the  event  of  a  subsequent  loss  the  assured  in  not  entitled  to 
recover  (?/). 

(3)  By  mutual  consent.     Apart  from  any  stipulation  in  the  policjr, 
it  is  open  to  the  insurers  and  the  assured  to  agree  at  any  time  to  cancel 
thf  policy  (;•),  either  for  the  purpose  of  putting  an  end  to  the  contract 
I"  tween  thria  altogether,  or  for  the  purpose  of  substituting  for  it  a  con- 
tract in  different  terms  (a).     A  cancellation  by  mistake,  as  where  both 
parties  believe  that  the  policy  has  never  attached,  has  no  effect,  and  the 
assured  may  thereforce  enforce  the  policy  upon  discovering  that  it  had 
in  fact  attached  at  the  date  of  the  loss  (b).     An  agent  wrho  is  employed  by 
a  principal   to   effect  an  insurance  on  his  behalf,  is  not  authorised,  by 
reason   of  that  fact  alone,  to   consent  to  a  cancellation  of   the  policy 
effected  by  him  in  pursuance  of  his  instructions,  when  once  it  has  become 
operative  (c). 

(4)  By  payment  of  the  sum  insured  by  the  policy.     As  soon  as  the 
insurers  have  paid  to  the  assured  the  full  amount  of  his  insurance  (d), 
whether  in  respect  of  a  single  loss  or  several  losses  (e),  they  have  dis- 
charged   their    obligation  under  the  policy,  and  the    policy  accordingly 
comes  to  an  end  (/). 

The  policy  may  also  contain  a  condition  suspending  its  operation 
during  a  certain  period  dependent  upon  the  happening  of  a  specified 

(y)  Ingrain-Johnson  v.  Century  Insurance  (b)  Reyncr  v.   Hall  (1813),   4  Taunt.   725 

Co.,  Ltd.,  [1909]  S.  C.  1032  (accident  insur-  (marine  insurance).     Compare  Adie  and  Sons 

ance),  where,  the  assured  having  written  to  v.  Insurance  Corporation  (1898),  14  T.  L.  R. 

the  insurers  stating  that  he  had  decided  to  544,    where    the   loss   took   place   after   the 

surrender  the  policy,   and  having,   at   their  acceptance  of  the  proposal,  but  before  the 

request,  subsequently  forwarded  the  policy  policy  was  issued  or  the  premium  paid,  and 

to  them,  it  was  held  that  the  surrender  was  the   assured    was   held   entitled   to   recover, 

complete,  although  no  formalities  connected  although  he  had  at  first  assumed  that  there 

v\  ith  the  surrender  had  been  carried  out  nor  was  no  contract  in  existence  at  the  date  of 

the  surrender  value  paid  ;   Skillings  v.  Royal  the  loss. 

Insurance.   Co.    (1903),    6    Ont.    L.    R.    401,  (c)  Xenos  \.  Wicklinm  (1866),  L.  R.  2  H.  L. 

where   the   surrender   was   held  incomplete,  296  (marine  insurance).    Compare  CorraeKssew 

the  assured's  letter,  asking  for  termination  v.    Equitable    Fire    Insurance   Co.    (1861),   4 

of  the  policy  and  a  return  of  the  unearned  Searle's  R.  (Cape)  35,  where  the  agent  of  the 

premium,   not  having  reached  the  insurers  insurers   informed   them    that   the   plaintiff, 

till  after  the  fire.  whose  proposal  had  been  previously  accepted, 

(z)  As    to    the    cancellation    of    a    policy  did  not  intend  to  complete  the  insurance, 

generally,  see  p.  107,  nnfr.  and  the  proposal  was  according!}'  cancelled 

(a)  Dowdeswell,    p.    104.     Compare   Sick-  in  the  insurers'  books. 

??<•.«.<!  and  Accident  Assurance  Association,  Lta.  (<!)  The  position  will  be  the  same  where 

v.    General   Accident   Assurance   Corporation  they   have   elected   to   reinstate.     As  to  re- 

(1892),    19   R,    (Ct.    of  Sess.)   977    (accident  instatcmcnt,  see  Chap.  XXIII. 

insurance),  where  the  parties  agreed  to  put  (r)  As  t<>  successive  In^rs.  see  Chap.  XIX. 

an    end    to    the  contract  contained   in  the  ( /  )  See  Chap.  XXIII.     Under  s.  2  (2)  of 

policy   originally   issued,   and   to   substitute  the  Riot  (Damages)  Act,  1886  (49  &  50  Viet, 

for  it  a  contract  to  be  embodied  in  a  policy  c.  38),  if   the  insurers,   after  paying  to   the 

to  run  from  a  later  d:i1e  ;    Minll  v.  Western  assured  the  amount  of  a  loss  caused  by  riot, 

Ivxiintnce  Co.   (1868),   19  U.  C.   C.  P.   270,  receive  compensation  out  of  the  police  rate, 

where  the  policy  had  been  cancelled  by  agree-  the  policy  continues  in  force,  as  though  they 

ment  before  loss  and  a  new  policy  substituted,  had  not  paid  him  ;   see  Chap.  XXIX. 
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event  (g).  The  happening  of  the  event  does  not  determine  the  policy, 
but  precludes  the  assured  from  recovering  in  respect  of  a  loss  which  takes 
place  during  the  period  in  question  (/i). 

The  insolvency  of  the  insurers  does  not  of  itself  put  an  end  to  the 
contract  contained  in  the  policy,  and  they  remain  liable  to  the  assured 
for  any  loss  covered  by  the  policy  (i). 


SECT.   3.     THE  RENEWAL  OF  THE  POLICY. 

Though  a  policy  comes  to  an  end  at  the  expiration  of  the  period  for 
which  it  is  made,  it  not  infrequently  contains  a  stipulation  providing 
for  its  renewal  within  a  specified  time  (&). 

Sub-sect.  1.     Stipulations  as  to  Renewal. 

A  stipulation  as  to  renewal  may  be  framed  in  three  different  ways, 
namely  :— 

(1)  The  stipulation  may,  as  is  usually  the  case,  make  the  policy  renew- 
able if  both  the  parties  desire  it.     The  assured  is  not  entitled  therefore 
to  insist  upon  renewal  against  the  wish  of  the  insurers,  who  may,  if  they 
think  fit,  decline  to  renew  the  policy  (I).     Unless  the  terms  of  the  stipu- 
lation so  provide  (m),  it  is  unnecessary  for  the  insurers  to  give  notice 
to  the  assured  that  they  do  not  intend  to  renew  it  (n).     In  this  case  the 
offer  to  renew  the  policy  is  made  by  the  assured,  and  the  insurers  are  not 
bound  until  they  have  accepted  his  offer. 

(2)  The  stipulation  may  make  the  policy  renewable  at  the  option  of 
the  assured.     His  right  to  claim  a  renewal  may  be  absolute,  in  which 
case  the  policy  must  be  renewed,  if  he  so  desires,  or  it  may,  by  the  terms 
of  the  stipulation,  be  liable  to  be  defeated  if,  before  it  is  exercised,  the 
insurers  have  given  notice  of  their  intention  to  determine  the  policy  at 
the  expiration  of  the  current  period  (o).     In  the  latter  case  the  stipu- 
lation amounts  to  a  standing  offer  by  the  insurers  to  renew  the  policy, 
and  the  assured  may  accept  it  at  any  time  before  he  has  received  notice 

(g)  See  p.  72,  ante.  15-18,  relating  to  the  insolvency  of  insurance 

(h)  The  object  of  a  condition  of  this  kind  companies,  see  Chap.  XXX. 
is  to  obviate  any  question  as  to  the  cause  of          (/.)  por   forms   of    stipulations   as   to    re- 

the  fire ;    see  Commercial   Union  Assurance  newal,   see   Appendix    II.       As   to   days   of 

Co.    v.    Canada    Iron    Mining    and    Manu-  grace  see  p.  174,  post. 

facturing   Co.    (1873),    18   L.    Can     Jur.    80,  '  (l)  'Tarl(Aon  v'stamforlh  (1796),  1  Bos.  &  P. 

where,  under  such  a  condition  relating  to  4?1  Ex    ch  .    Si          n  v<  Accidental  Death 

forest   fires,   it   was  held  that  the  insurers  Insurance  Co\  (1857)   2  C.  B.  (s.  s.)  257  (life 

need    only    prove    that    the    neighbouring  assurance). 

forests  were  burning  in  order  to  bring  them-  an~\    r   TP         KTI 

eelves  within  it.  (™>  Sfv"1  v'   Ja>nes  ^>  GfEast,'J71' 

(t)  Re  Northern  Counties  of  England  Fire  Per  Lord  ELLENBOROUGH,  C.J.,  at  p.  £ 
Ins  (trance  Co.,  Macfarlane's  Claim  (1880),  17          (n)  Towle    v.    National    Guardian     18fol), 

Ch.  D.  337,  followed  in  Re  Northern  Counties  30  L.  J.  (CH.)  900  (guarantee  policy) ;  Simpson 

Fire  Insurance  Co.  (1885),  1  T.  L.  R.  029.  v.  Accidental  Death  Insurance  Co.,  supra. 
As  to  the  special  provisions  of  the  Assurance          (o)  Salrin    v.     James,    supra,    per    Lord 

Companies  Act,  1909  (9  Edw.   7,  c.  49),  ss.  ELLENBOROUGH,  C.J.,  at  p.  582. 
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of  its  withdrawal  (p).  Upon  complying  with  the  terms  of  the  policy  as 
to  renewal  therefore,  he  is  entitled  to  insist  upon  his  policy  being  renewed, 
and  the  insurers  cannot  decline  to  renew  it  unless  they  have  first  given 
notice  of  their  intention  not  to  do  so  (q). 

(3)  The  stipulation  may  provide  that  the  policy  is  to  continue  in  force 
for  a  further  period  unless  prior  to  the  expiration  of  the  first  period  notice 
has  been  given  by  either  party  to  determine  it  (r).  If,  therefore,  no  such 
notice  is  given  (s),  the  policy  continues  in  force  as  a  matter  of  course  (t)  ; 
without  any  act  of  assent  on  the  part  of  either,  the  assured  becomes  liable 
to  pay  a  further  premium  or  premiums,  whilst  the  insurers  become  liable 
in  their  turn  to  make  good  any  loss  happening  during  the  second  or  any 

IVlU'NVed  period  (u). 

Even  apart  from  any  express  stipulation  as  to  renewal,  a  policy  may  be 
renewed  at  any  time  by  mutual  consent.  Moreover,  if  the  assured,  after 
the  expiration  of  the  original  policy  pays  a  premium  to  the  insurers  who 
receive  it  without  objection,  the  insurers  may  preclude  themselves  by  their 
conduct  from  afterwards  denying  the  existence  of  a  renewed  contract  of 
insurance,  and  may  thus  become  liable  to  the  assured  in  the  event  of 
subsequent  loss  (x). 

Sub-sect.  2.     The  Effect  of  Eenewal. 

The  renewal  of  the  policy  is,  in  the  absence  of  a  stipulation  to  the 
contrary  effect,  the  making  of  a  fresh  contract  (?/),  which  is  to  come  into 
force  immediately  on  the  expiration  of  the  preceding  policy  (z),  and  which 
is  to  be  subject  to  the  same  terms  and  conditions  (a). 

(p)  Compare  Great  Northern  Pail  way  Co.  v.  (accident  insurance) ;  Last  v.  London  Assur- 

Witham  (1874),  L.  R.  9  C.  P.  10  (tender).  ance  Corporation  (1884),  12  Q.  B.  D.  389,  per 

(q)  Salvin  v.  James  (1805),  0  East,  571,  DAY,  J.,  at  p.  400  ;  McDonnell  v.  Can  (1833), 

where,  on  the  construction  of  the  stipula-  Hay.  &  Jon.  256,  where  it  was  held  that  the 

tion,  the  insurers  could  only  determine  the  stamp  duty  must  be  paid  every  year.  A 

contract  by  giving  notice  within  a  reason-  contrary  view,  however,  has  been  taken  by 

able  time  before  the  end  of  the  current  the  Canadian  Supreme  Court ;  see  Liverpool 

period.  and  London  and  Globe  Insurance  Co.  v. 

(r)  Solvency  Mutual  Guarantee,  Co.  v.  Agricultural  Savings  and  Loan  Co.  (1902),  32 

Froane  (1861),  7  H.  &  N.  5  (guarantee  Can.  Sup.  Ct.  94  ;  Howard  v.  Lancashire  In- 

policy).  sura  nee  Co.  (1885),  11  Can.  Sup.  Ct.  92. 

(s)  As  to  what  is  a  sufficient  notice,  see  Though  a  fresh  contract,  it  must  be  a  con- 

Re  Solvency  Mutual  Guarantee  Socicti/,  tract  with  the  same  insurers  (Grovcr  rf-  Groier, 

Hawthorne's  Case  (1862),  31  L.  J.  (CH.)  625  Ltd.  v.  Malhews  (1910),  15  Com.  Cas.  249 

(guarantee).  per  HAMILTON,  J.,  at  p.  258). 

(0  Hence  a  stipulation  of  this  kind  is  (z)  Salvin  v.  James,  supra,  per  Lord 

sometimes  called  a  "  self -renewing  clause."  ELLENBOKOUGH,  C.J.,  at  p.  582. 

(u)  Solvency  Mutual  Guarantee  Society  v.  (a)  May,  s.  70  a.  Thus,  a  renewed  policy 

York  (1858),  3  H.  &  N.  588  (guarantee  is  equally  liable  to  be  avoided  by  breach  of 

policy).  As  to  when  the  stipulation  as  to  a  condition  against  double  insurance  (Dickson 

renewal  is  incorporated  in  the  renewed  v.  Provincial  Insurance  Co.  (1875),  24  Can. 

policy  so  as  to  make  that  policy  renewable  C.  P.  55).  But  a  renewal  with  knowledge 

in  its  turn,  see  p.  173,  post.  of  the  breach  of  a  condition  may  amount  to 

(x)  Solvency  Mutual  Guarantee  Co.  v.  a  waiver  of  the  breach  (Northern  Assurance 

Froane,  supra,  per  BRAMWKU,,  B.,  at  p.  15.  Co.  v.  Provost  (1881),  25  L.  Can.  Jur.  211, 

As  to  the  effect  of  the  insurers  accepting  and  where,  however,  the  Court  held  that  there 

retaining  a  premium,  see  further,  p.  82,  ante.  Ii;id  been  no  breach  ;  Law  v.  Hand-in-Hand 

(y)  Stokell  v.  Ilcywood,  [1897]  1  Ch.  459  Mutual  Insurance  Co.  (1878),  29  Can.  C.  P.  1). 
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Where  the  assured  seeks  to  renew  his  policy,  he  must  perform  all  the 
obligations  which,  in  the  case  of  the  negotiations  leading  up  to  the  for- 
mation of  the  original  contract  of  insurance,  he  was  required  as  proposer 
to  perform  (b),  since  a  renewed  policy  is  equally  liable  to  be  avoided  by 
reason  of  any  concealment  or  misrepresentation  of  a  material  fact  (c). 
Though  a  concealment  or  misrepresentation  of  a  material  fact  during  the 
original  negotiations  will  be  sufficient,  if  at  least  the  fact  remains  material  (d), 
to  invalidate  even  the  renewed  policy  (e),  a  full  disclosure  of  all  material 
facts  during  the  same  period  will  not  relieve  the  assured  from  the  duty  of 
making  further  disclosure  upon  the  renewal  of  the  policy.  He  need  not 
disclose  the  same  facts  a  second  time  (/)  ;  but  any  material  change  of 
circumstances  arising  during  the  currency  of  the  original  policy  must  be 
disclosed  (</). 

The  renewal  may  be  indicated  by  an  indorsement  upon  the  original 
policy,  or  by  the  issue  of  a  renewal  receipt  (/&).  This  is  equivalent  to  the 
issue  of  a  fresh  policy  containing  the  same  terms  and  conditions  (/').  A 
stipulation  as  to  renewal,  however,  contained  in  the  original  policy  is  not 
necessarily  incorporated  in  the  renewed  policy,  so  as  to  make  that  policy 
in  its  turn  renewable  upon  its  expiration  (k).  Whether  the  renewed  policy 
is  itself  renewable  or  not  depends  upon  the  language  of  the  stipulation  (I). 


Sub-sect.  3.     The  Practice  as  to  Eenewal. 

In  practice  the  insurers,  shortly  before  the  expiration  of  the  policy  in 
force,  send  to  the  assured  what  is  called  a  renewal  notice,  intimating  that 
the  renewal  premium  is  about  to  fall  due  (m).  The  sending  of  this  notice 
to  the  assured  amounts  to  an  offer  by  the  insurers  to  renew  the  policy, 
on  the  footing  of  the  original  proposal  (n).  The  assured  is  usually  required 
to  intimate  his  acceptance  of  this  offer  by  paying  the  premium  for  the 
renewed  period,  and  unless  and  until  he  does  so,  the  renewal  does  not 

(b)  See  p.  127,  ante.  (h)  For  a  form  of  renewal,  see  Appendix  II. 

(c)  Martin  v.  Home  Insurance  Co.  (1870),          /r-\  May,  s.  70  a. 

20  U.  C.  C.  P.  444,  where  a  new  policy  granted  (jfc)  So^'       Mutuai    Guarantee     Co.     v. 

upon  an  old  application  form  was  held  to  be  Froam  (1861)>  7  H  &  K  5  (guarantee  policy), 

avoided   by   the   failure  to   disclose   an   in-  BRA.MWELL,  B.,  at  p.  15  :  "  If  the  parties 

cumbrance.     As    to    what    facts    must    be  meant  that  the  contract  should  be  renewable 

disclosed   see  p.  132,  ante.  in  perpetuitv,  whv  not  have  said  that  it  shall 

(d)  In  Liverpool  and  London  and  Globe  In-  be  a  renewed  COntract  every  two  years  until 
surance  Co.  v.  Agricultural  Savings  and  Loan  t{      b      -         t    determine  it  ?  " 

Co.  (1902),  32  Can.  Sup.  Ct.  94,  it  was  held  .           e                             2ft_.         _ 

that  the  non-disclosure  of  a  second  insurance  (*>  8fin   v-   James  J1.8,0?'  ,6  East'  5<    ' 

in  the  proposal  for  the  original  policy  avoided  fwhere  ,the  Po1^  wa*. held  to  ^  renewable 

the  renewed  policy,  although  the  second  in-  for  as  lon§  as  the  Parties  Pleased' 

surance  had  ceased  before  the  renewal,  the  (m)  There  is  no  obligation  on  the  insurers 

Court  taking  the  view  that  a  renewal  was  not  to  send  such  notice  (Dowdeswell,  p.    107) ; 

a  new  contract.  but  there  may  be  an  understanding   between 

(e)  Martin  v.  Home  Insurance  Co.,  supra  :  the  parties  that  the  insurers  are  to  ask  for 
Dick-son  v.  Provincial  Insurance  Co.  (1875),  the  premium  (Isaacs  v.  Royal  Insurance  Co. 
24  Can.  C.  P.  55.  (1870),  L.  R.  5  Ex.  296,  per  KELLY,  C.B.,  at 

(/)  It  is  not  usual  in  practice  to  issue  a  P-  300). 

second  proposal  form.  (H)  As  to  when  the  stipulation  as  to  re- 

(g)  Pirn  v.  Reid  (1843),  6  M.  &  G.  1,  per  newal  binds  the  insurers  to  renew,  see  p.  171, 

CRESSWELL,  J.,  at  p.  15.  ante. 
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take  effect  (o).  If,  however,  lie  declines  the  offer  to  renew  his  policy,  a 
subsequent  tender  of  the  premium  will  not,  of  itself,  renew  it  (p). 

Where  the  insurers  have  taken  no  steps  in  the  matter,  the  assured  may 
tender  the  premium  or  otherwise  intimate  his  willingness  to  renew  the 
policy.  In  this  case  unless  the  terms  of  tin-  stipulation  as  to  renewal  give 
him  a  right  to  claim  a  renewal  (q),  the  oJi'er  to  renew  the  policy  conies 
from  him,  and  the  insurers  may  accept  or  decline  it,  as  they  think  fit  (r). 

On  paying  the  premium  the  assured  usually  receives  a  renewal  receipt  (s), 
on  which  he  is  entitled  to  rely  as  showing  that  the  policy  has  been  duly 
renewed.  \Vhen  the  payment  is  made  to  an  agent  on  the  insurer's  behalf, 
the  binding  effect  of  the  payment  depends  upon  the  authority  of  the  agent 
to  receive  it  (/)  ;  if,  however,  the  payment  is  otherwise  good,  the  insurers 
r.mnof  repudiate  liability  upon  the  ground  of  a  mere  informality  in  the 
form  of  receipt  actually  given  by  the  agent  (it). 

Sub-sect.  4.     Days  of  Grace. 

Except  where  the  policy  is  issued  for  a  short  period,  it  is  usual  to  allow 
a  period  of  fifteen  days,  which  are  known  as  days  of  grace  (x),  within  which 
the  assured  is  to  pay  the  premium  for  a  renewal  (y).  Where  a  fire  takes 
place  within  the  days  of  grace,  but  before  the  premium  has  been  paid  or 
tendered,  and  occasions  loss  to  the  assured  under  the  original  policy, 
difficult  questions  arise  as  to  whether  the  insurers  have,  by  agreeing  to 
allow  the  days  of  grace,  rendered  themselves  liable  to  him  for  his  loss,  or 
whether  they  are  entitled,  notwithstanding  that  the  loss  has  happened, 
to  refuse  the  premium  when  tendered  and  to  disclaim  liability.  The 
answer  to  these  questions  depends  in  each  particular  case  upon  the 
language  used  in  the  contract.  For  the  purpose  of  ascertaining  whether 
the  insurers  have  rendered  themselves  liable  or  not,  the  following  rules 
may  be  applied,  namely  :— 

(1)  Where  the  effect  of  the  stipulation  as  to  renewal  is  that  no 
renewal  is  to  take  place  unless  the  assured  has  paid  the  premium  for 
renewal,  and  unless  the  insurers  have  accepted  it,  both  conditions  must 
be  fulfilled  to  render  the  insurers  liable  after  the  expiration  of  the  original 
policy  (z).  If,  therefore,  the  premium  has  not  been  paid  and  accepted  at 

(o)  See  infra.  (r)  The  period  of  fifteen  days  was  probably 

(p)  Salvin  v.  James  (1805),  6  East,  ".71.  taken  from  the  Statute  22  Geo.  3,  c.  48,  s.  12 

(</)  See  p.  171,  (ml' .  (now  repealed),  which  tixcil  tin-  period  within 

(r)  Tarleton  v.  Staniforth  (1796),  1  Bos.  &  P.  which  the  stamp  duty  was  to  be  paid  to  the 

471  Ex.  Ch.  insurers  by  the  assured;    see   McDonnell  v. 

(s)  For   a   form    of    renewal    receipt,    see  (7arr  (1833),  Hay.  &  Jon.  256. 

APPe"dlx  n'  (•>/)  For  forms  of  stipulations  as  to  days  of 

OSeep.  179,pojrf.  grace,  see  Appendix  II 
(u)  Moore  v.  Halfey  (1883),  9  Viet.  L.  II. 

400,  where  the  agent  gave  a  renewal  receipt  (;)  Tarhton  v.  Staniforth,  supra;  $in//i«>/i 

upon  a  form  of  cover  note  for  an  original  v.  Acciilftitul  iJmtli  Insurance  Co.   (1857),  2 

insurance,  and  it  was  held  that  a  limitation  C.  B.  (\.  s.)  2f>7  (life  assurance),  per  CRESS- 

of  liability  for  fourteen  days  did  not  apply,  WELL,  J.,  at   p.    296.      As  to   the   position 

the    agent    having   authority   to   renew   the  where  the  days  of  grace  form   part  of  the 

policy.      As    to    the    effect    of    an    informal  original  policy,  see  p.  175,  post. 
receipt,  see  generally  p.  78,  a/ili . 
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the  time  of  the  loss,  the  assured  cannot  recover,  although  the  loss  has 
happened  within  the  fifteen  days  named  in  the  policy  (a). 

(2)  Where  the  insurers  are    bound  by  the  terms  of  the  stipulation,  or 
the  events  which  have  happened,  to  renew  the  policy  at  the  assured's 
option,  provided  that  the  premium  is  paid  within  the  days  of  grace  (b), 
they  may,  nevertheless,  provide  that  they  are  not  to  be  liable  in  respect 
of  any  loss  happening  before  the  premium  is  so  paid  (c).     Whether,  in 
the  absence  of  such  a  provision,  they  would  be  exempt  from  liability  in 
respect  of  any  such  loss,  is  open  to  question  (d). 

(3)  Where  the  insurers,  by  the  language  of  the  stipulation  (e),  expressly 
undertake  to  be  liable  for  any  loss  happening  during  the  days  of  grace, 
provided  that  the  premium  is  duly  paid  before  the  expiration  of  that 
period,  they  are  liable  to  the  assured,  notwithstanding  that  the  premium 
is  not  paid  till  after  the  loss,  provided  that  it  is  paid  within  the  days  of 
grace  (/).     The  effect  of  the  stipulation,  however,  is  not  to  prolong  the 
period  during  which  the  original  policj'  is  in  force,  since  it  is  intended  to 
apply  only  in  the  case  where  a  renewal  of  the  policy  is  actually  contem- 
plated (g).     If,  therefore,  the  insurers  have  already  intimated  that  they 
do  not  intend  to  renew  the  policy,  or  that  they  will  do  so  only  at  a  higher 
rate  of  premium,  and  the  assured  has  refused  to  renew  the  policy  on  such 
terms,  the  insurers  are  not  liable  for  a  loss  happening  during  the  days  of 
grace,  even  though  the  assured  may  subsequently  tender  the  premium  (//.). 

(4)  Where  the  stipulation  is  so  framed  as  to  incorporate  the  days  of  grace 
into  the  period  for  which  the  original  policy  is  in  force,  the  insurers  are 
liable  to  the  assured  for  any  loss  happening  within  the  days  of  grace, 
whether  the  policy  is  afterwards  renewed  or  not.     Thus,  a  policy  which 
is  expressed  to  be  for  a  year,  may,  by  reason  of  the  form  of  the  stipulation, 
be  in  fact  a  policy  for  a  year  and  fifteen  days  (i),  and  any  loss  happening 
within  the  fifteen  days  will  therefore  be  covered  by  the  original  policy. 

(a)  Tarleton  v.  Slaniforth    (1796),    1    Bos.          (g)  Simpson  v.  Accidental  Death  Insurance 
&  P.  471,  Ex.  Ch.  Co.  (1857),  2  C.  B.  (N.  s.)  257,  per  CRESSWEI.L, 

(b)  See  p.  171,  ante.  J.,  at  p.  295.     As  to  when  the  days  of  grace 

(c)  Compare    Want    v.    Blunt    (1810),    12  are  to  be  included  in  the  original  period,  see 
East,  183  (life  assurance).    For  a  form  of  such  infra. 

a  stipulation,  see  Appendix  II.  (h)  Salvin    v.    James,    supra,    per    Lord 

(d)  See  Pritchard  v.  Merchants'  Life  Assur-  ELLENBOROUGH,    C.J.,    at    p.    582  :      '  The 
ance  Society  (1858),  3  C.  B.  (N.  s.)  (life  assur-  effect  of  the  third  article  and  the  advertise- 
ance),  where  it  was  suggested  that  a  payment  ment  are  to  give  the  parties  an  option  for 
of  premium  within  the  days  of  grace,  after  fifteen  days  to  continue  the  contract  or  not  ; 
the  death  of  the  life  insured,  would  not  keep  with    this    advantage    on    the    part    of    the 
the  policy  alive;    Stuart  v.  Freeman,  [19031  assured,  that  if  a  loss  should  happen  during 
1    K.    B.   47,  C.    A.    (life   assurance),    where  the  fifteen  days  though  he  have  not  paid  hi-; 
MATHEW,  L.J.,  at  p.  55,  dissented  from  this  premium,  the  office  shall  not  after  such  loss 
view.  determine  the  contract  ;    but  that  it   shall 

(e)  The   language  of   the    policy    may    be  be  considered  as  having  been  renewed  ;    but 
controlled   by  advertisements  in   which   the  this  does  not  deprive  them  of  the  power  of 
insurers    state    their   interpretation    of    this  determining  the  contract  at  the  end  of  the 
stipulation  (Snlvin  v.  James  (1805),  (i  East,  term  by  making  their  option  \vitliinareason- 
571,  per  Lord  ELLENBOUOUGH,  C.J.,at  p.  582).  able  time  before  the  end  of  the  period  for 
As  to  the  effect  of  advertisements  and  other  which  the  insurance  was  made."     N/////WOW  v. 
documents  issued  by  insurers,  see  generally  Accidental   Death    litxiirancf   Co..   xupra.   per 
p.  94,  ante.  CRESSWELL,  J.,  at  p.  298. 

(/)  Sail-in  v.  James,  supra,  distinguishing         (i)  Doe  d.  Pitt  v.  Sheu-in  (1811),  3  Camp. 
Tarleton  v.  Slaniforth,  aupra.  134  ;   McDonnell  v.  Carr  (1833),  Hay.  &  Jon. 
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Sub-sect.  5.     Lapse  and  J.Vrm//  of  Policies. 

Whatever  the  form  of  the  stipulation  relating  to  renewal  may  be,  the 
policy  lapses,  if  it  is  not  duly  renewed  within  the  fifteen  days  of  grace  (k). 
It  may,  however,  be  revived  at  any  time  afterwards  by  a  payment  and 
acceptance  of  the  premium  (/). 

The  insurers  may,  by  demanding  the  premium  after  the  days  of  grace 
have  expired,  make  an  offer  to  revive  the  policy  ;  but  the  offer  must  be 
accepted  by  payment  of  the  premium,  otherwise  the  policy  is  not 
irvived  (m). 

Where  Ilie  assured  by  tendering  the  premium  after  the  days  of  grace 
have  expired,  asks  for  the  policy  to  be  revived,  the  insurers  may  make 
their  acceptance  of  the  premium  subject  to  such  conditions  as  they 
please  (??).  In  this  case  the  revival  does  not  take  effect  unless  the  con- 
ditions imposed  by  the  insurers  are  fulfilled,  or  unless  the  assured  succeeds 
in  showing  that  he  has  been  misled  by  their  conduct  into  the  belief  that 
the  policy  is  still  subsisting  (o). 

The  effect  of  the  revival  is  not  to  continue  the  contract  formerly 
existing,  but  to  establish  an  entirely  new  one  (p).  If,  therefore,  a  loss  has 
already  happened  without  the  knowledge  either  of  the  assured  or  of  the 
insurers,  the  revived  policy  will  not,  even  if  antedated  to  the  date  at  which 
the  former  policy  expired,  be  treated  as  applying  to  such  loss  (q),  unless 
it  is  clearly  the  intention  of  the  parties  that  it  shall  do  so  (r). 


256,  where  the  condition  provided  that  the 
policy,  which  was  expressed  to  be  for  a  year, 
should  not  be  valid  for  more  than  fifteen  days 
after  the  time  limited,  unless  the  premium 
and  stamp  duty  for  renewal  should  be  paid 
within  the  time. 

(A)  Acey  v.  Fernie  (1840),  7  M.  &  W.  15 
(life  assurance),  per  PARKE,  B.,  at  p.  15; 
Handler  v.  Mutual  Reserve  Fund  Association 
(1904),  90  L.  T.  192,  0.  A.  (life  assurance), 
per  COLLINS,  M.R.,at  p.  195.  Money  paid  by 
the  insurers  under  a  lapsed  policy,  in  forget - 
f ulness  of  the  fact  that  it  had  lapsed,  can  be 
recovered  back  (Kelly  v.  Solari  (1841),  9 
M.  &  W.  54  (life  assurance)). 

(I)  Kirkpatrick  v.  South  Australian  In- 
surance Co.,  Ltd.  (1886).  11  A.  C.  177  P.  C.  ; 
Hou-fU  v.  Knightley  (1856),  21  Beav.  331. 
An  agent,  however,  cannot  revive  a  lapsed 
policv  by  receiving  the  premium  unless  he 
has  authority  to  do  so  (British  Industry  Life 
Assurance  Co.  v.  Ward  (1856),  17  C.  B.  644 
(life  assurance)  ;  Acey  v.  Fernie,  supra). 
Compare  Busteed  v.  West  of  England  Fire 
<m>!  Lift  A-^urance  Co.  (1857),  5  Ir.  Ch.  R. 
553  (life  assurance). 

(//,)  Edue  v.  Duke  (1849),  18  L.  J.  (CH.)  183 
(life  assurance). 

(n)  Handler  v.  Mutual  Reserve  Fund 
Association,  supra,  where  the  receipt  stated 


that  the  policy  had  lapsed,  and  the  present 
payment  was  only  accepted  on  the  condition 
that  the  assured  had  been  in  good  health  for 
twelve  months. 

(o)  Ibid.,  per  MATHEW,  L.J.,  at  p.  194  : 
"  It  was  open  to  the  plaintiff  to  show  a  new 
contract  of  insurance  (1)  by  showing  an 
actual  agreement  on  the  lapse  of  the  policy  ; 
(2)  by  showing  that  he  had  been  nvsled  bv 
the  conduct  of  the  defendants  in  inducing 
him  to  think  the  policy  was  still  a  subsisting 
policy."  See  also  per  COLLINS,  M.R.,  at  p.  195. 

(p)  Ibid.  Compare  Doe  d.  Pitt  v.  Sheiri/t 
(1811),  3  Camp.  134,  per  Lord  ELLEN- 
BOROUGH,  C.J.,  at  p.  138,  doubting  whether 
the  revenue  laws  would  permit  of  a  policy 
being  renewed  l>y  the  payment  of  the 
premium  after  the  expiration  of  the  days  of 
grace.  Compare  II  estern  Australian  Bank  v. 
Royal  Insurance  Co.  (1908),  5  C.  L.  R. 
(Australia),  533,  where  the  plaintiffs,  who 
were  mortgagees  of  the  property  insured, 
paid  a  premium  on  the  mortgagor's  policy 
after  the  days  of  grace  had  expired. 

(q)  Compare  Fritchard  v.  Merchants'  Life 
Assurance  Society  (1858),  3  C.  B.  (N.  s.)  622 
(life  assurance),  where  the  premium  was  paid 
and  accepted  after  the  death  of  the  life 
insured  ;  Howell  v.  Knigntley,  supra. 

(r)  See  p.  28,  ante. 
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THE  premium  is  the  consideration  which  the  insurers  receive  from  the 
assured  in  exchange  for  their  undertaking  to  indemnify  him  against  the 
loss  by  fire  of  the  property  insured.  It  is  usually,  though  not  necessarily, 
a  payment  in  money  ;  it  may  be  some  other  liability  than  the  payment 
of  money  (a),  or  any  other  consideration  sufficient  to  support  a  contract  (b). 
Thus,  in  the  case  of  a  mutual  insurance  association,  the  assured  is,  by  the 
terms  of  the  contract,  liable  to  contribute  a  stated  sum  towards  making 
good  any  losses  which  his  fellow- members  may  sustain,  and  is  entitled 
in  his  turn  to  have  his  own  losses  made  good  by  them  (c).  His  liability 
towards  his  fellow- members  is  therefore  the  premium  for  his  own  in- 
surance (d).  Premiums  of  this  kind  are,  however,  rare,  and  unimportant. 
The  only  form  of  premium  which  requires  a  detailed  examination  is  that 
which  is  in  almost  universal  use,  namely,  a  premium  payable  in  money. 

(a)  Lion  Insurance  Association  v.  Tucker  pay,  and  that  the  insurers  accepted  the 

(1883),  12  Q.  B.  D.  176,  C.  A.  (marine  in-  procurement  of  the  bare  promise  (not  its 

surance),  per  BRETT,  M.R.,  at  p.  187  ;  performance)  as  the  consideration,  and 

Prudential  Insurance  Co.  v.  Inland  Revenue  BIGHAM,  J.,  said  at  p.  303,  that  though  such 

Commissioners,  [1904]  2  K.  B.  659  (life  a  consideration  was  very  improbable  it  was 

assurance),  per  CHANNELL,  J.,  at  p.  663.  legally  possible. 

(6)  See  British  Mutual  Marine  Insurance  ,  .  „           Kr 

/-I  T        7  •  nnnr\-i     i     r\      T>      orvn     /  (C)    >Jee   P"    °",    ante. 

Co.  v.  Jenkins,  [1900]  1  Q.  B.  299  (marine 

insurance),  where  it  was  suggested  in  argu-  (d)  Great  Britain  100  ^41  Stramship  Insur- 

ment  that  the  consideration  consisted  in  the  ance  Association  v.  Wyllie  (1889),  22  Q.  B.  D. 

defendants,  who  were  owners  of  the  property  710    (marine    insurance)  ;     Lion    Insurance 

insured,  finding  some  one  else  to  promise  to  Association  v.  Tucker,  supra. 

W.I.  N 
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SECT.  1.     THE  AMOUNT  OF  THE  PREMIUM. 

Until  a  premium  is  fixed  by  the  insurers  and  agreed  to  by  the 
assured  (c),  there  cannot  be  a  concluded  contract  (/).  The  insurers, 
therefore,  being  under  no  obligation  to  accept  any  particular  insurance, 
may  iix  the  amount  of  premium  to  be  charged  at  such  sum  as  they  think 
lit.  In  fixing  the  amount  of  premium,  the  insurers  take  into  consideration 
all  matters  affecting  the  risk  (g),  such  as,  for  instance,  the  locality  in 
•which  the  buildings  insured  or  containing  the  property  insured  are 
situate  (It),  and  their  construction  or  use  (?').  It  is  not,  however,  necessary 
for  the  insurers  to  consider  minutely  every  proposal  for  insurance  that 
may  be  presented  to  them,  and  to  work  out  the  premium  to  be  charged 
in  respect  of  the  property  proposed  to  be  insured.  All  insurers  prepare 
tables  of  rates  of  premium,  based  upon  a  long  experience  in  insuring 
practically  every  kind  of  insurable  property  (k),  and  the  premium  to  be 
charged  for  insuring  any  property  of  an  ordinary  kind  is  determined  by 
reference  to  such  tables  (I). 

The  rates  ordinarily  charged  may  be  increased  where  the  assured 
seeks  a  protection  wider  than  that  which  the  insurers  usually  agree  to 
give  in  respect  of  property  similar  to  that  sought  to  be  insured  (m),  and 
may  be  diminished  if  he  is  willing  to  accept  a  narrower  protection  or  to 
comply  with  any  special  requirements  imposed  by  them  (ri). 


(e)  Malyns,  112. 

( /  )  Christie  v.  North  British  Insurance  Co. 
(1825),  3  Shaw  (Ct.  of  Sess.),  519,  per  Lord 
Justice-Clerk  (BOYLE),  at  p.  522  :  "  It  is 
impossible  to  assent  to  the  doctrine  that 
without  a  delivered  policy  there  is  no  in- 
surance. If  the  premium  in  this  case  had 
been  agreed  on,  the  insurance  would  have  been 
effected,  although  no  policy  was  delivered  ; 
but  the  premises  here  cannot  be  held  to 
have  been  insured,  the  premium  never  having 
been  determined  on,  and  never  having  been 
fixed  by  the  Phoenix  Office."  There  does 
not,  however,  appear  to  be  any  objection  to 
a  contract  to  pay  a  premium  "  to  be 
arranged."  Compare  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  31. 

(g)  Lon-rr  l\l/i»r  /mil  W  urtemburg  Insurance 
Association  v.  Xcdgirick  (1899),  1  Q.  B.  179, 
C.  A.  (marine  insurance),  per  COLLINS,  L.J., 
at  p.  189.  As  to  concealment  of  matters 
affecting  the  premium,  see  p.  132,  ante. 

(h)  Re  Stockport,  Tin/pirln/,  find  Altring- 
ham  Rail  Co.  (1804),  33  L.  J.  (Q.  B.)  251, 
where,  in  a  claim  against  a  railway  company 
under  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Viet.  c.  18), for  injuriously  affecting 
the  applicant's  property  by  the  construction 
of  the  railway,  compensation  was  allowed  to 
be  given  (inter  alia)  in  respect  of  increased 
premiums  charged  on  a  mill  in  consequence 
of  the  proximity  of  the  railway.  Compare 


Graver  <L-  Graver  v.  Matliews  (1910),  l.> 
Com.  Cas.  249,  per  HAMILTON,  J.,  at  p.  260  ; 
Acme  Wood  Flooring  Co.  v.  Marten  (1904), 
9  Com.  Cas.  157. 

(i)  Sillem  v.  Thornton  (1854),  3  E.  &  B. 
808,  per  Lord  CAMPBELL,  C.J.,  at  p.  884. 
Compare  Hickman  v.  Isaacs  (1861),  4  L.  T. 
285,  where  using  the  premises  for  the  deposit 
of  lucifer  matches  rendered  them  uninsurable. 

(k)  Chapman,  v.  Pole  (1870),  22  L.  T.  306, 
per  COCKBURN,  C.J.,  to  the  jury,  at  p.  307  : 
'  You  will  do  well  to  bear  in  mind  that  the 
rate  of  insurance  is  calculated  upon  the 
average  of  losses  as  compared  with  profits, 
and  the  more  the  company  is  subjected  to 
deception  and  fraud,  the  higher  the  rate  of 
premium  which  they  are  obliged  to  charge." 

(I)  As  to  the  taxation  of  the  income  of  fire 
insurance  companies,  see  p.  192,  post. 

(in)  As  to  the  effect  of  a  promise  to  reduce, 
the  premium  if  the  risk  is  subsequently 
decreased,  see  Manbif  v.  Grrsham  Life 
Insurance  Co.  (1861),'  29  Beav.  439  (life 
assurance).  Among  the  duties  of  the  Fire 
Offices'  Committee  is  the  duty  of  classifying 
certain  risks  involving  more  than  ordinary 
hazard,  and  of  fixing  the  minimum  rates  of 
premium  to  be  charged  in  respect  of  such 
risks  by  its  members. 

(n)  Thus,  special  reductions  are  allowed 
where  fire-extinguishing  appliances  are  avail- 
able. 
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SECT.  2.     THE   PAYMENT  OF  THE  PREMIUM. 

The  premium  must  be  paid  by  the  assured  (o),  or  his  agent  acting 
within  the  scope  of  his  authority  ;  payment  by  a  stranger  will,  apparently, 
not  be  sufficient  (p)  unless  ratified  by  the  assured  (<?). 

Sub-sect.  1.     Mode  of  Payment. 

The  proper  mode  of  paying  the  premium  is  by  making  a  payment  in 
money.  Any  other  mode  of  payment  may  be  substituted  by  agreement  (r) ; 
and  the  existence  of  such  an  agreement  may  be  established  by  the  course 
of  dealing  between  the  parties  (s).  The  premium  in  this  case  must,  in 
the  absence  of  any  stipulation  to  the  contrary,  be  taken  to  have  been  paid 
on  the  day  when  the  insurers  are,  in  the  ordinary  course  of  business,  to 
be  deemed  to  have  received  the  agreed  equivalent  for  money  (t),  and  the 
date  at  which  they  actually  receive  the  money  is  immaterial  (u). 

Sub-sect.  2.     Payment  to  the  Agent  of  the  Insurers. 

The  payment  of  the  premium  is  often  made  by  the  assured  to  an  agent 
on  behalf  of  the  insurers.  Whether  such  a  payment  is  a  payment  binding 
on  the  insurers,  so  that  they  are  precluded  from  afterwards  asserting 
that  the  premium  has  not  been  paid,  depends  upon  the  following  con- 
siderations, namely — 

(1)  The  authority  of  the  agent  to  receive  payment  of  the  premium  on 
behalf  of  the  insurers.  It  is  not  necessary,  in  order  to  bind  the  insurers 
that  the  assured  should  establish  the  existence  of  an  express  authority 
to  receive  payment  on  their  behalf.  An  authority  to  do  so  may  be  im- 
plied from  their  conduct,  and  a  person  may,  therefore,  in  the  circum- 
stances of  the  particular  case,  bind  them  by  the  receipt  of  premium  from 
the  assured,  although  he  has  already  ceased  to  be  their  agent  (x),  or  is  in 

(o)  As   to    the    rights    of    executors   and  (t)  Compare  Norman  v.  Eicketts  (1886),  3 

administrators,    see    p.    223,    post,    and    of  T.   L.   R.    182,  C.   A.  (cheque),  followed  in 

trustees  in  bankruptcy,  see  p.  224,  post.  Thairlwall  v.    Great  Northern  Railway  Co., 

(p)  Busteed  v.   West  of  England  Fire  and  [1910]  2  K.  B.  609  (dividend  warrant). 

Life  Assurance  Co.  (1857),  5  Is.  Ch.  K.  553,  (")  Pnnce  of  }\  ales  Life  Assurance  Co.  v. 

570  (life  assurance).     Compare  London  and  Harding,  supra,  where  two  companies,  in  the 

Lancashire  Life  Assurance  Co.   v.   Fleming,  habit    of    reinsuring    each    other,    by    the 

[1897]  A.  C.  499  P.  C.  (life  assurance).  ordinary  course  of  business  gave  a  receipt 

(q)  As  to  when  an  unauthorised  act  can  for  eachf  P^ium  as  it  fell  due,  though  no 

be  ratified,  see  p.  86,  ante.  payment    was    made    until    the    periodical 

L  settlements    ot    account    when    the    balance 

(r)  Prince  of  Wales  Life  Assurance  Co.  v.  was  struck  and  paid  over  bv  the  company 

Harding  (1858),  E.  B.  &  E.  183  (life  assur-  owing  it>  and  it  waa  held  tiiat  a  premium 

ance).     Thus,    payment   may    be   made    by  was  paid  on  the  day  on  wnich  the  receipt 

promissory  note  (London  v.  Lancashire  Life  for  j^  w-ag  o-iven. 

Assurance  Co.  v.  Fleming,  supra  ;  JUasoe  v.  (a:)  Compare  Marsden  v.  City  and  Count j/ 

Uochdaga  Mutual  Insurance  Co.  (1878),  22  Assurance  Co.  (1866),  L.  E,  1  C.  P.  232  (plate 

L.    Can.    Jur.    124;   Sears    v.    Agricultural  glaBS    insurance),     where    the    agent    had. 

Insurance  Co.  (1882),  32  Can.  C.  P.  585).  unknown  to  the   assured,  left  the  service  of 

(s)  Prince  of  Wales  Life  Assurance  Co.  v.  the  insurers  and  become  the  agent  of  different 

Harding,  supra.  insurers. 
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fact,  for  other  purposes  connected  with  the  insurance,  the  agent  of  the 
assured  (?/). 

Where  an  existing  policy  is  renewed,  the  payment  of  the  premium  to 
the  agent  through  whom  the  insurance  was  originally  effected,  is,  as  a 
general  rule,  and  in  the  absence  of  circumstances  pointing  to  a  contrary 
conclusion  (:),  a  good  payment  to  the  insurers  (a).  In  the  case  of  a  new 
insurance,  though  the  agent  ma}^  have  no  authority  to  bind  the  insurers 
by  his  acceptance  of  the  premium  to  issue  a  policy  (b),  he  may  have,  and 
usually  has,  authority  to  receive  payment  of  the  whole  or  part  of  the 
premium  on  their  behalf  (c).  Where  he  is  supplied  with  official  receipts 
to  be  exchanged  for  premiums  or  deposits  on  account  of  premiums,  his 
authority  to  receive  payment  cannot  be  contested,  though  the  effect  of 
the  receipt  may  vary  according  to  circumstances  (d).  Even  where  he 
omits  to  give  a  receipt  strictly  in  accordance  with  the  official  form,  the 
payment,  if  duly  made,  may  be  good,  as  against  the  insurers  (e)  ;  and  the 
same  principle  applies  in  the  case  of  payment  to  a  sub-agent,  who  is  duly 
appointed  by  an  agent  of  the  insurers  to  receive  payment  on  their  behalf  (/). 

Where  the  agent  has  authority  to  receive  payment  of  premiums  on 
behalf  of  the  insurers,  the  effect  of  the  payment  is  the  same  as  if  it  had  been 
made  to  the  insurers  themselves  (g),  and  the  fact  that  the  premiums  thus 
received  by  the  agent  have  been  misappropriated  by  him,  or  have  not 
reached  the  insurers  owing  to  his  bankruptcy,  affords  them  no  defence 
against  a  claim  by  the  assured  upon  the  contract  (/<•). 

(2)  The  authority  of  the  agent  to  receive  payment  of  the  premium  on 
behalf  of  the  insurers  in  the  mode  in  which  it  has  been  made  to  him.  An 
agent  who  is  authorised  to  receive  payment  of  premiums  on  behalf  of  the 
insurers,  may  be  expressly  prohibited  from  accepting  payment  otherwise 

(y)  Kelly    v.     London    and    Staffordshire  supra  ;  Marsdenv.  City  and  County  Assurance 

Insurance  Co.  (1883),  Cab.  &  E.  47,  where  Co.,  supra. 

a  broker  who  habitually  effected  insurances  (b)  See  p.   89,  ante.     Compare  Confcdrrci- 

for  the  insurers,  deducting  his  commissions  tion  Life  Assurance  Co.  v.  O'Donnell  (1882), 

from  the  premiums  paid,  and  handing  over  10  Can.  Sup.  Ct.  92,  where  there  was  evidence 

to  them  the  balance,   was  held  to   be  the  that  the  premium  had  been  paid,  but  the 

agent  of  the  insurers  to  receive  premiums,  policy  was  never  countersigned  and  delivered 

notwithstanding  a  condition  in  the   policy  as  required  by  one  of  the  conditions,  and  it 

that    any    person    procuring    the    insurance  was  held  that  the  insurers  were  not  liable, 

was  to  be  deemed  the  agent  of  the  assured,  (c)  Compare  Kelly  v.  London  and  Stafford  - 

and  not  of  the  insurers  in  any  circumstances  shire   Insurance    Co.,    supra  ;     Campbell    v. 

whatever,  or  in  any  transactions  relating  to  National  Life  Insurance  Co.  (1875),  24  Can. 

the  insurance,  on  the  ground  that  such  con-  C.  P.   133  (life  assurance) ;  and  see  Lin  ford 

dition  was  merely  intended  to  prevent  the  v.  Prorinci'il  Horse  and  Cattle  Insurance  Co. 

insurers  being  bound  by  the  broker's  repre-  (1864),  .'54  Beav.  291  (cattle  insurance),  where 

sentations.  the  insurers  alleged  that  the  premium  was 

(z)  Such  as,  for  instance,  notice  that  he  obtained  by  false  pretences, 

has  ceased  to  be  their  agent  (J/'/r.Woi  v.  City  (d)  See  p.  79,  ante, 

and    County  Assurance    Co.    (1866),    L.    R.  (e)  See  p.  IB,  ante. 

1  C.  P.  232  (plate  glass  insurance).     Such  a  (/)  liossitcr  \.   Trafalgar  Life  Assurance 

notice     being     published     on     a     privileged  Association  (1859),  27  Beav.  377  (life  assur- 

occasion  is  not  actionable  without  proof  of  ance). 

actual  malice  (Xerillv.  Finr  Art*  and  General  (a)  Acey  v.  Fernie  (1840),  7  M.  &  W.  151 

Insurance  Co.  (1895),  2  Q.  B.  156,  C.  A.).  (life  assurance),  per  PARKE,  B.,  at  p.  155. 

(a)   It 'itii/  v.  II urn  i/  (isfiJ),  5  De  G.  M.  &  (h)  fiossiter   v.    Trafalgar   Life   Assurance 

C'..   265  (life  assurance).     Compare   Kilhi   v.  Association,  supra. 
London    and    Staffordshire    Insurance    Co., 
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than  in  money,  and  a  payment  in  another  form  is  therefore  not  binding 
upon  the  insurers  (i).  An  express  prohibition  is  not,  however,  necessary, 
since  the  effect  of  the  form  in  which  the  payment  is  made  to  the  agent 
will  be  governed  by  the  ordinary  rule  that  an  agent  who  is  authorised  to 
receive  payment  upon  a  principal's  behalf,  has  primd  facie  authority  to 
receive  payment  in  money  only  (k).  Unless,  therefore,  the  agent  is  in 
fact  authorised  to  accept  payment  in  some  other  form,  a  payment  of 
premium  to  bind  the  insurers  must  be  made  to  him  in  money.  Payment 
by  a  cheque  which  is  duly  honoured  is  equivalent  to  a  pajanent  in  money, 
since  the  cheque  is  a  mere  piece  of  machinery  (/).  If,  however,  present- 
ment of  the  cheque  is  dela}red  at  the  request  of  the  assured,  and  the  loss 
takes  place  before  it  is  honoured,  there  is  no  payment  (m).  On  the  other- 
hand,  an  agreement  by  the  agent  to  take  a  bill  of  exchange  or  promissory 
note  payable  at  a  future  date  from  the  assured  in  respect  of  the  premium, 
is  not  of  itself  a  good  payment  (?;),  unless  such  mode  of  payment  is  in  fact 
authorised  by  the  insurers  (o).  Such  a  transaction  amounts  to  a  giving 
of  credit,  and  is  therefore  in  excess  of  the  agent's  ordinary  authority,  which 
does  not  extend  to  the  giving  of  credit  (p). 

The  agent  may,  however,  as  between  himself  and  the  assured,  agree 
to  give  the  assured  credit  for  the  amount  of  the  premium  and  to  pay  it 
himself  to  the  insurers  on  the  assured's  behalf.  The  agent  then  becomes 
the  agent  of  the  assured  for  the  purpose  of  paying  the  premium,  and 
acquires  the  right  after  paying  it  to  sue  the  assured  personally  for  the 
debt  thus  created  (q).  In  this  case  a  bill  of  exchange  or  note  given  by 
the  assured  to  the  agent  is  merely  given  either  to  be  held  by  the  agent  as 
security  for  the  debt  or  to  be  discounted  for  the  purpose  of  raising  money 
to  pay  the  premium.  It  cannot,  therefore,  be  regarded  in  any  way  as  a 
valid  payment  as  against  the  insurers,  since  an  agreement  of  this  kind 
does  not  of  itself  affect  the  position  as  between  the  insurers  and  the  assured, 
and  the  insurers  are  not  bound  until  the  premium  has  been  paid  to  them 
by  their  agent  (r). 

If    the  agent,  acting  in   pursuance  of  the  agreement,  pays  over  the 

(i)  Montreal  Assurance  Co.  v.  McGillivray  (n)  See   the   cases   cited   throughout   this 

(1859),  13  Moore  P.  C.  87,  where  it  was  held  sub-section. 

that  the  manager  of  an  insurance  company  (o)   Whitla  v.  Royal  Insurance  Co.  (1903),  1 

had,  under  its  constitution,  no  authority  to  Com.  L.  R.   (Can.)  271.     Even  in  this  case, 

take  a  promissory  note.  there   is    no  payment  if  the  bill  or  note   is 

(k)  Frazer  v.    Gore   District   Mutual   Fire  dishonoured    (London    and    Lancashire    Life 

Insurance  Co.  (1882),  2  Ont.  R.  419,  where  Assurance    Co.    v.    Fleming,    [1897]    A.    C. 

the  agent  allowed  the  premium  to  be  set  off  499  P.  C.  (life  assurance)), 

as   against   his   own   personal   debt   to   the  (p)  Western   Assurance   Co.    v.   Provincial 

assured,  and  gave  a  renewal  receipt;    Pape  Insurance  Co.  (1880),  5  Tupper's  R.  (U.  C.) 

v.  Westacott,  [1894]  1  Q.  B.  272,  C.  A.  (house  190,  where,  on  a  reinsurance,  the  reinsurers 

agent);    Bridges  v.  Garrett  (1870),  L.  R.  5  were   held  not  to   be   bound   by  a  custom, 

C.   P.  451,  Ex.  Ch.   (solicitor) ;    Pearson  v.  unknown   to   them,    among   agents  to   give 

Scott  (1878),  9  Ch.  D.  198  (solicitor).  each  other  credit.     Compare  Papc  v.  Westa- 

(1)  Bridges  v.  Garrett,  supra,  as  explained  cott,  distinguishing  Bridges  v.  Garrett,  supra. 

in   Pape   v.    Westacott,   supra  •     Aetna   Life  (q)  Newcastle     Fire     Insurance     Co.      v. 

Insurance  Co.  v.  Green  (1876),  38  Can.  Q.  B.  Macmorran  and  Co.  (1815),  3  Dow.  255  H.L., 

459  (life  assurance).  per  Lord  ELDON,  at  p.  264. 

(m)  Neill  v.  Union  Mutual  Life  Insurance  (r)  London  and  Lancashire  Life.  Assurance 

Co.    (1881),    7    Ont.    App.    171    (life    assur-  Co.  v.  Fleming,  supra. 
ance). 
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amount  of  the  premium  to  the  insurers,  that  is  a  good  pa^'ment  as  regards 
the  assured  (s).  It  is  equally  a  good  payment  where,  although  no  money 
actually  passes,  there  is  a  settlement  of  accounts  between  the  insurers 
and  their  agent  in  which  the  agent  is  debited  with  the  premium  in 
question  (/).  Whether,  apart  from  the  settlement  of  accounts,  the  mere 
fact  that  the  agent,  in  accordance  with  his  agreement  with  the  assured, 
debits  himself  with  the  premium  in  his  accounts  with  the  insurers  is  a 
sufficient  payment,  does  not  appear  to  have  been  decided,  but  it  would  seem 
that  it  is  so  (?/).  It  is  clear,  however,  that  where  there  is  no  agreement 
between  the  agent  and  the  assured  by  which  the  agent  is  to  become  re- 
sponsible for  the  premiums,  the  mere  fact  that  the  agent  debits  himself 
with  the  premium  (x),  or  is  debited  with  it  in  the  insurer's  books  (?/), 
cannot  be  regarded  as  a  payment.  Moreover,  in  such  a  case,  a  settlement 
of  accounts  with  the  agent  is  equally  insufficient  to  bind  the  insurers  (z) ; 
and  even  an  actual  payment  by  the  agent  cannot  be  treated  by  the 
assured  as  a  valid  payment  on  his  behalf,  unless  it  is  in  fact  so  made  (a), 
since  the  dealings  between  the  insurers  and  their  agents  cannot  affect  the 
position  as  between  the  insurers  and  himself  (6). 

An  agreement  to  give  credit  to  the  assured  and  to  pay  the  premiums 
on  his  behalf  must  be  strictly  proved,  the  onus  of  proving  it  resting  upon 
the  assured  (c).  Thus,  where  the  agent  has  authority  to  receive  payment  by 
bill  or  note,  the  fact  that  the  bill  or  note  given  to  the  agent  by  the  assured 
was  made  payable  to  the  agent  personally,  and  not  to  the  insurers,  as  is 
required  by  his  authority,  does  not  prove  that  such  an  agreement  has 
been  made  (d).  Nor  is  it  any  proof  of  an  agreement  to  the  effect  that  the 
agent  is  to  discount  the  bill  or  note  and  apply  the  proceeds  in  payment  of 
the  premium,  especially  in  a  case  where  the  amount  payable  under  the 
bill  or  note  is  the  exact  amount  of  the  premium,  without  any  allowance 
for  discount  (e).  The  agent  must,  therefore,  be  regarded  as  receiving  the 
bill  or  note  on  behalf  of  the  insurers,  and  in  the  event  of  its  dishonour 

(s)  Kirkpatrick    v.    South    Australian    In-  (a)  Bushed  v.    West  of  England  Fire  and 

surance  Co.,  Ltd.  (1886),  11    A.  C.  177  P.  C.,  Life  Assurance  Co.,  supra,  following  Acey  v. 

where    the    payment    was    held    to    revive  Fernie,  supra. 

certain  lapsed  "policies,  though  it  was  not  (ft)  Londm  and  Lancashire  Life  Assurance 

specifically  remitted  by  the  agent  or  appro-  Co     v     Fleming,    supra;     Acey    v.    Fernie, 

priated  by  the  insurers  for  that  purpose.  supm<  ppr  PARKE!   R>  at  p    i55  .    .,  It  is 

(t)  Newcastle  Fire  Insurance  Co.  v.  Mac-  impossible  to  consider  the  debiting  of  the 

morran    and   Co.  (1815),  3  Dow.  255  H.  L.,  agent  with  the  amount  of  the  premium  as  a 

per  Lord  ELD  ON,  at  p.  264.  payment  on  the  original  day.  .  .  .  The  only 

(«)  Compare  Prince  of  Wales  Life  Assur-  question  is,  Did  the  company  mean  to  make 

ance  Co.  v.  Harding  (1858),  E.  B.  &  E.  183  themselves  liable  on   a^  new  contract 

(life  assurance).  seems  to  me  that  they  did  not,  and  that  the 

meaning  of  the  transaction  was  merely  to 

(x)  Busteed  v    West  of  England  Fire  and  k       thpir         ts  ri  ht  and  in  case  of  neglect 

Life  Assurance  Co.  (185/),  5  Ir.  Ch.  553  (life      to  b'e  ablc  to  come  ^pon  them  for  tho  am0unt 

of  the  premium  by  way  of  penalty  ;   but  they 

(y)  Acey  v.  Fernie  (1840),  7  M.  &  W.  151       did  not  mean  thereby  to  make'  themselves 
(life   assurance),    where   the   agent   received      liable  for  the  amount  of  the  policy." 
payment  from  the  assured  after  the  days  of  ^^  rf  Lancashire  Life  Assurance 

grace  had  expired.  ^  'y 

(z)  See  London  and  Lancashire  Life 
Assurance  Co.  \.  Fleming,  [1897]  A.  C.  499 
P.  C.  (life  assurance).  (e)  Ibid. 
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they    are   not    precluded    from   relying   upon   the  non-payment  of   the 
premium  (/). 

Sub-sect.  3.     Time  for  Payment. 

It  is  not  necessary,  apart  from  an  express  condition  in  the  policy,  for 
the  assured  to  pay  the  premium  at  any  particular  time  (</).  As  soon  as 
there  is  a  completed  contract,  the  insurers  become  liable  for  a  loss  by  fire, 
and  it  is  therefore  immaterial  whether  the  premium  is  paid  before  or 
after  the  fire  (h).  The  assured  at  the  same  time  becomes  bound  to  pay 
the  premium,  and  is  therefore  liable  in  an  action  at  the  suit  of  the  insurers 
if  he  fails  to  do  so  (i). 

In  practice,  the  policy  often  contains  a  condition  to  the  effect  that  the 
insurance  is  not  to  be  in  force  nor  are  the  insurers  to  be  liable  in  respect 
of  any  loss  happening  before  the  premium  has  been  paid  wholly  or  in 
part  (fc).  The  payment  of  the  premium  is  thus  made  a  condition  pre- 
cedent to  the  liability  of  the  insurers,  and  they  are  not  responsible  for  any 
loss  happening  before  payment  (I). 

In  spite  of  such  a  condition  however,  the  insurers  may  so  conduct 
themselves  as  to  be  precluded  from  relying  upon  the  non-payment  of  the 
premium,  and  in  such  a  case  they  will  be  liable  upon  the  policy,  notwith- 
standing that  the  premium  was  not  paid  until  after  the  loss,  or  was  never 
paid  at  all.  The  cases  in  which  the  assured  may  be  entitled  to  recover 
for  a  loss  which  takes  place  before  the  premium  is  paid  are  the  following, 
namely  : — 

(1)  Where  the  insurers  issue  a  policy  under  seal  (m),  containing  a 
recital  on  the  part  of  the  insurers  that  the  premuim  has  been  paid.  The 
question  whether  the  recital  creates  an  estoppel  against  the  insurers  and 
prevents  them  from  relying  upon  the  circumstance  that  the  premium 
has  not  in  fact  been  paid,  appears  to  depend  upon  the  language  of  the 
particular  condition  employed  (72).  Where  the  condition  provides  that 

(/)  London  and  Lancashire  Life  Assurance  did    not    discharge    the    assured    from    the 

Co.  v.  Fleming,  [1897]  A.  C.  499  P.  C.  (life  obligation    to    accept   the    correct    form    of 

assurance).  policy  or  to  pay  the  premium.     Contrast  Star 

(g)  Kellif  v.  London  and  Staffordshire  Fire  Fire  and  Burglary  Insurance  Co.  v.  Davidson 

Insurance  Co.  (1883),  Cab.  &  E.  47  ;   Thomp-  (1903),  5  F.  (Ct.  of  Sess.)  83,  where  an  action 

son  v.  Adams  (1889),  23  Q.  B.  D.  361,  where  to  recover  the  premium  failed  as  the  parties 

the  premium  was  not  tendered  till  after  loss  ;  were  not  ad  idem.     As  to  a  demand  for  the 

McElroy  v.    London   Assurance    Corporation  premium  reviving  a  lapsed  policy,  see  p.  17  (i, 

(1897),  24  R.   (Ct.  of  Sess.)  287,  per  Lord  ante. 
MACLAREN,  at  p.   291  :     "  If  the  insurance  (&)  See  Appendix  II. 

company  delivers  a  policy  without  requiring  (I)  Tarleton  v.  Staniforth  (1796),  1  Bos.  & 

immediate  payment  of  the  premium,  they  P.  471    Ex.  Ch.,  where  the  fire  took  place 

incur    responsibility    for    the    risk,    because  during  the  days  of  grace  and  before  payment 

having  delivered  the  policy,  they  are  held  of  the  premium  for  renewal ;    London   and 

to  have  given  credit  for  the  premium.''  Lancashire  Life  Assurance  Co.   v.   Fleming, 

(h)  Adie  and  Sons  v.  Insurances  Corpora-  [1897]  A.  C.  97  (life  assurance).     As  to  the 

tion   (1898),   14    T.    L.    R.    544,    where   the  effect  of  a  fire  within  the  days  of  grace,  see 

policy  was  not  issued,  nor  was  the  premium  generally  p.  174,  ante. 
tendered  till  after  loss ;  see  p.  82,  ante.  (m)  As  to  the  effect  of  such  a  recital  in  a 

(i)  General  Accident  Insurance  Corporation  Lloyd's  policy,  see  Chap.  XXVII. 
v.  Cronk  (1901),   17  T.  L.  R.  233  (accident  («)  See  Equitable  Fire  and  Accident  Office, 

insurance),  where  it  was  held  that  the  fact  Ltd.  v.  The  Ching  Wo  Hong.  [1907]  A.  C.  96 

that  the  wrong  form  of  policy  was  tendered,  P.  C.,  where  it  was  held  that  the  language 
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the  liability  of  the  insurers  is  not  to  arise  until  the  premium  is  actually 
paid,  the  existence  of  any  such  estoppel  is  negatived,  since  the  condition 
qualifies  and  restricts  the  engagement  of  the  insurers,  and  converts  what 
would  otherwise  be  an  absolute  engagement  into  a  conditional  one.  In 
such  a  case  the  words  of  the  recital  are  merely  words  of  common  form  for 
expressing  the  consideration  for  the  insurer's  engagement,  which  will 
become  accurate  when  that  engagement  becomes  effective  (o).  On  the 
other  hand,  if  the  condition  provides  that  no  liability  is  to  arise  until  the 
premium  is  paid,  omitting  the  word  "  actually  "  or  any  word  of  similar 
effect,  the  language  of  the  condition  has  been  held  not  to  be  strong  enough 
to  prevail  against  the  estoppel  created  by  the  recital  (p).  The  insurers 
are  therefore  liable  immediately  upon  the  execution  of  the  policy,  and 
it  is  immaterial  that  at  the  time  of  the  loss  the  policy  is  still  in  their 
hands,  provided  that  it  has  been  completely  executed  (q). 

(2)  Where  the  insurers  have  wrongfully  refused  to  accept  payment  of 
the  premium  when  tendered  to  them  (r),  or  have    otherwise  repudiated 
the  contract  contained  in  the  policy  (s).     By  such  refusal  or  repudiation, 
as  the  case  may  be,  the  assured  is  discharged  from  the  obligation  of  per- 
forming the  condition,  and  the  insurers  cannot,  therefore,  rely  upon  its 
non-performance  (/). 

(3)  Where  the  insurers  waive  the  performance  of  the  condition.     What 
acts  on  the  part  of  the  insurers  are  to  be  regarded  as  a  waiver  will  depend 
upon  the  circumstances  of  each  particular  case  (u}.     No  act  can  amount 
to  a  waiver  unless,  at  the  time  when  it  was  done,  the  insurers  knew,  or 
had  the  opportunity  of  knowing,  the  true  state  of  facts  (x). 

of    the    condition    prevailed ;      Roberts    v.  when    tendered    (Honour   v.    Equitable   Life 

Security  Co.,  Ltd.,  [1897]  1  Q.  B.  Ill,  C.  A.  Assurance  Society  of  the  United  States,  [1900] 

(burglary  insurance),  where  it  was  held  that  1  Ch.  852  (life  assurance),  per  BUCKLEY,  J., 

the  recital  prevailed.  at  p.  855). 

(o)  Equitable  Fire  and  Accident  Office,  Ltd.  v.  (s)  Compare  Re  Albert  Life  Assurance  Co., 

The  Ching  Wo  Hong,  [1907]  A.  C.  96  P.  C.,  at  Cook's  Policy  (1870),  L.  R.  9  Eq.  703  (life 

p.  100;  Western  Assurance  Co.  v. Provincial  In-  assurance),  where  the  company  went   into 

,*urnnce  Co.  (1880),  5  Tupper's  R.  (U.  C.)  190.  liquidation  during  the  days  of   grace  and  the 

( l>)  liulitrti   v.    Security   Co.,   Ltd.,   supra,  assured  was  held  to  be   absolved  from  the 

doubted  and  distinguished  in  Equitable  Fire  necessity  of  paying  the  premium. 

an, I   Accident  Office',   Ltd.   v.    The   Ching    Wo  (t)  Seep.  124,  ante. 

Hon<i.   xii/int  ;     M«*«f  \.   Iloclieluga   Mutual  (u)  Mass?  v.  Hochflaga,  supra  ;   Peppit  v. 

Jit-itrniicf  Co.   (1878),  22  L.  Can.  Jur.    124,  North  British  and  Mnrantile  Insurance  Co. 

whore    the    acceptance    of    a    note    for   the  (1879),  1  Russ.  &  Geld.  (N.  S.)  219,  where  the 

pn -mium  coupled  with  a  recital  in  the  policy  evidence  showed  that  it  was  not  the  practice 

th  it  the  premium  had  been  paid  in  cash  was  of  the  company  to  insist  on  performance  of 

held  to  amount  to  a  waiver  of  a  condition  the  condition  as  to  renewals,  and  that  they 

that  the  insurance  was  not  to  be  in  force  till  had  in  fact  renewed  the  policy  in  question 

the  note  had  been  paid.  on    a    previous    occasion    without     insisting 

(q)  For  the  policy  cannot  be  treated  as  an  on  prepayment  of    the  premium  ;    Benson  \. 

escrow  (Roberts  v.  Security  Co.,  Ltd.,  siipm).  Ottmm  Agricultural  Inxiinntc,   Co.  (1877),  42 

Compare  Xenos  v.   Wiekham  (1800),  L.  R.  2  Can.  Q.   15.  2S2.  where  it  was  held  that   the 

H.  L.  29G  (marine  insurance).  insurers  were  estopped  from  relying  on  the 

(/•)  ('iiiiniiir/      v.     Ftirqiihur      (1880),      10  non-payment  of  a  note  given  in  respect  of  a 

Q.  B.  D.  727,  C.  A.  (life  assurance),  per  Lord  premium  by  their  conduct  in  advising  the 

ESHER,  M.R.,  at  pp.  731,  732.     As  to  when  assured  not  to  pay  the  same  to  the  agent  or 

the  insurers  are  bound  to  accept  the  premium,  any  one  who  should  demand  payment  of  the 

see    p.    82,  ante.     An  action  will  lie  against  same.     As  to   waiver  generally,   see  p.    122, 

the  insurers  for  damages  for  repudiation  of  «///.. 

the  contract  by  refusing  to  accept  a  premium  (x)  Sears    v.    Agricultural    Insurance    Co. 
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Nor  can  any  act  be  relied  on  as  constituting  a  waiver,  unless  it  shows 
an  intention  on  their  part  to  waive  the  condition,  or  unless  it  is  calculated 
to  mislead  the  assured  into  thinking  that  such  is  their  intention.  Thus,  the 
mere  handing  over  of  the  policy  after  execution  to  the  assured  is  not  a 
waiver  (y).  Nor  are  the  insurers  precluded  from  relying  upon  the  non- 
payment of  the  premium  by  reason  of  the  fact  that  they  have  not  given 
notice  of  non-payment  (z),  or  that  on  a  previous  occasion  they  had  waived 
payment  (a). 

Sub-sect.  4.     Effect  of  Payment. 

The  insurers,  by  accepting  the  payment  oi  the  premium,  may,  even 
where  no  policy  has  been  issued,  be  estopped  from  denying  the  existence 
of  a  contract  of  insurance  between  the  assured  and  themselves  (b).  For 
this  purpose  a  demand  for  payment  is  sufficient  (c)  ;  but  a  refusal  to  pay 
on  the  part  of  the  assured  amounts  to  a  repudiation  of  the  contract,  and 
releases  the  insurers  from  all  liability  (d). 

Where  the  insurers  issue  a  policy  to  the  assured,  the  acceptance  of  the 
premium  estops  them  from  repudiating  liability  (e)  upon  the  ground 
that  a  condition  precedent  to  the  validity  of  the  policy  had  already  been 
broken  (/),  provided  that  they  (g)  were  aware  of  the  breach  at  the  time 
when  they  accepted  payment  (h).  They  cannot,  therefore,  in  such  a  case, 


(1882),  32  Can.  C.  P.  585,  where  the  insurers 
who  had  agreed  to  give  credit  for  the 
premium  but  who  had  not  been  paid  br-fore 
the  period  of  credit  expired,  were  held  not  to 
have  waived  the  benefit  of  a  condition  as  to 
non-payment,  by  reason  of  their  accepting 
payment  in  ignorance  that  the  loss  had 
happened,  the  premium  being  returned  on 
discovery  of  the  true  state  of  facts. 

(y)  Equitable  Fire  and  Accident  Office,  Ltd. 
v.  The  Ching  Wo  Hong,  [1907]  A.  C.  96  P.  C. 

(z)  Simpson  v.  Accidental  Death  Insurance 
Co.  (1857),  2  C.  B.  (N.  s.)  257  (life  assurance), 
per  CRESWELL,  J.,  at  p.  293  ;  Windits  v. 
Tredegar  (Lord)  (1866),  15  L.  T.  108  H.  L. 
(life  assurance). 

(a)  Redmond    v.    Canadian    Mutual    Aid 
Association   (1891),    18  Ont.   App.   335  (life 
assurance). 

(b)  Mead  v.  Davison  (1835),  3  A.  &  E.  303 
(marine  insurance),  Solvency  Mutual  Guaran- 
tee Society  v.   Froane  (1861).  7  H.  &  N.  5 
(guarantee),  per  BRAMWELL,  B.,  at  p.   15  ; 
McElroy   v.  London    Assurance   Corporation 
(1897), '24  R.   (Ct.  of  Sess.)  287,  per  Lord 
MACLAREN,  at  p.  291  :"....  the  company 
are  not  bound  to  deliver  a  policy  without 
payment  of  the  premium.     If  they  accept  a 
premium  before  delivering  a  policy,  I  should 
be  disposed  to  hold  that  the  acceptance  of 
the  premium  and  the  delivery  of  the  receipt 
therefor  was  sufficient  to  create  the  obliga- 
tion to  issue  a  policy."     See  further,  p.  82, 
ante. 


(c)  Xenos  v.   WicJcham  (1866),  3  A.  &  E. 
(marine  insurance),  per  PIGOTT,  B.,  at  p.  308. 

(d)  Edge  v.  Duke  (1849),  18  L.  J.  Ch.  183 
(life  assurance),  per  SHADWELL,  V.-C.,  at  p. 
184  :  "It  appears  to  me,  that  although  there 
was  a  demand  made  for  the  premiums,  that 
demand  was  annihilated  by  the  refusal  to  pay. " 

(e)  As  to  the  presumption  in  favour  of  an 
insurable  interest  raised  by  acceptance  of  the 
premium,  see  Chap.  XXII. 

( / )  Compare  Pearl  Life  Assurance  Co.  v. 
Johnson,  [1909]  2  K.  B.  288  (life  assurance), 
where  the  insurers  were  held  estopped  from 
relying  upon  the  absence  of  a  signed  proposal, 
though  the  policy  provided  that  the  proposal 
was  to  be  signed,  and  was  to  form  the  basis 
of  the  contract. 

(g)  Or  their  agent  acting  on  their  behalf 
(Wing  v.  Harvey,  (1854)  5  De  G.  M.  &  G.  265 
(life  assurance) ;  Holdsworth,  v.  Lancashire 
and.  Yorkshire  Insurance  Co.  (1907)  23 
T.  L.  R.  521  (accident  insurance)) ;  see  pp. 
125,  151,  ante. 

(h)  Hemmings  v.  Sceptre  Life  Association, 
Ltd.,  [1905]  1  Ch.  365  (life  assurance) ; 
Biggar  v.  Rock  Life  Assurance  Co.,  [1902]  1 
K.  B.  516  (accident  insurance),  per  WRIGHT, 
J.,  at  p.  526  ;  Northern  Assurance  Co.  v. 
Provost  (1881),  25  L.  Can.  Jur.  211  ;  Scottish 
Equitable  v.  Buist  (1877),  4  R.  (Ct.  of  Sess.) 
1076;  compare  Busteed  v.  West  of  Enfjlmrl 
Fire  and  Life  Assurance  Co.  (1857),  5  Ir.  Ch. 
553  (life  assurance).  In  Xii/Tn^ili  /•'//. 
Insurance  Co.  v.  Macmorran  and  Co.  (1815), 
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rely  upon  the  fact  that  the  policy  was  procured  by  misrepresentation  (i) 
or  concealment  (k)  on  the  part  of  the  assured,  inasmuch  as  the  receipt 
of  the  premium  with  knowledge  of  the  truth  is  an  election  to  affirm  the 
policy  (/). 

Sub-sect.  5.     Payment  by  Instalments. 

Sometimes  the  premium  may  be  made  payable  by  instalments,  as,  for 
instance,  where  it  is  a  lump  sum  payable  for  an  insurance  extending  over 
a  period  of  years.  In  this  case  a  condition  requiring  payment  of  the 
premium  before  the  policy  is  to  attach  will  be  fulfilled  upon  the  payment 
of  the  first  instalment.  The  effect  of  the  payment  of  the  subsequent 
instalments  is  not  to  renew  the  policy  but  to  continue  a  subsisting 
insurance  (m) 

If,  therefore,  a  loss  takes  place  during  the  days  of  grace  allowed  for 
the  payment  of  any  instalment,  the  assured  is  entitled  to  recover,  not- 
withstanding that  such  instalment  was  not  paid  at  the  date  of  the  loss, 
provided  that  it  is  paid  before  the  days  of  grace  expire  (n). 

SECT.  3.  RETURN  OF  PREMIUMS. 

Since  the  premium  is  the  consideration  for  the  undertaking  of  the 
insurers  to  indemnify  the  assured  against  loss  by  fire,  it  follows  that  if 
the  policy  never  takes  effect,  or,  after  taking  effect,  ceases  to  be  operative, 
and  the  assured  loses  in  consequence  his  right  to  be  indemnified,  there 
may  be  a  total  or  partial  failure  of  consideration  which  entitles  him  to  a 
return  of  the  whole  or  a  portion  of  the  premium  paid.  The  remedy  of 
the  assured  claiming  a  return  of  premium  is  by  an  action  for  money  had 
and  received  (o),  and  not  by  an  action  on  the  policy  (p). 

Sub-sect.  1.     When  the  Premium  is  to  be  Returned. 

The  right  of  the  assured  to  claim  a  return  of  premium  may  be  defined 
or  limited  by  the  express  terms  of  the  policy  (q).  In  the  absence  of  any 

3  Dow.  255  H.  L.  the  question  was  raised  at  (o)  Stevenson  v.  Snow  (1761),  3  Burr.  1237 

p.    203,    hut    not    decided,    as   to    whether,  (marine    insurance),    per    Lord    MANSFIELD, 

where  the  property  insured  did  not  answer  C.J.,    at    p.    1240;     Anderson    v.    Thornton 

the  description  at  the  dati-  of  the  policy,  a  (1853),  8  Ex.  R.  425  (marine  insurance),  per 

ulisequent  alteration  briimiiv_r  it  within  the  PARKE,  B.,atp.  427  ;  Dttffdl\.  Wilson  (1808), 

description  was  sufficient,  if  made  and  com-  1    Camp.     401     (insurance    against    militia 

munieated  to  the  insurers  before  the  payment  ballot), 

of  the  premium.  (/;)  Castfll!  v.  IwilJinijton  (1852),  1  E.  &  B. 

(i)  Hemmings  v.  Sceptre  Life  Association,  GO  (aflirmed  (1853),  1  E.  &   B.  879  Ex.  Ch.) 

Ltd.,  xitpra.  (marine     insurance),    per    Lord    CAMPBTII.I  , 

(k)  Compare  Holdsioorth  v.  Lancashire  and  C.J.,  at  p.  79.     If   an   ai-timi  on  the  policy 

Yorkshire  Insurance  Co.  (1907),  23  T.  L.  R.  fails   on   the    ground    that   the   risk  never 

521  (accident  insurance).  commenced,    the    assured    is,    nevertheless, 

(1)  Armstrong  v.    Tiin/iiund   (1857),   0   Ir.  entitled    to    a   return    of   premium    (Pennon 

C.  L.  32  (life  assurance);  seep.  121'.  mil,.  v.    Lee    (1800),    2    Bos.    &    P.    330   (marine 

(m)  Stuart  v.  Frraiiun.  [1903]  1   R.  B.  47,  insurance)). 

C.    A.    (life    assurance),  distinguishing  Prit-  (q)  For  conditions  relating  to  the  return 

dt'ird  v.  Merchant*    Lif>   A-^iininrt-  Associa-  of   premium,   see   Appendix  II.     As   to  the 

(tore  (1858),  3  C.  B.  (N.  s.)  622  (life  assurance),  effect  of  such  a  condition,  see   Bradley  v. 

(n)  Stuart   v.    Fniunni.    ^ii/ifit-     rinr,,i<-  Essex  and  Suffolk  Accident  Indemnity  Society 

/.-/-    Assurance   Co.    v.    Shendnn    (I860),    8  (1911),  27  T.  L.  R.  455. 
H.  L.  Cas.  745  (life  assurance). 
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condition  providing  that  there  is  to  be  no  return,  the  premium  is  to  be 
returned  to  the  assured  in  the  following  cases,  namely  :— 

(1)  Where  by  reason  of  a  mutual  mistake  the  policy  is  void  ab  initio. 
This  may  take  place  in  one  or  other  of  the  following  ways,  namely  :— 

(i)  The  parties  may  never  have  been  ad  idem,  and  consequently,  in 
spite  of  the  issue  of  the  policy,  there  has  never  been  a  contract 
between  them  (r). 

(ii)  The  subject-matter  of  insurance  may  have  already  been  destroyed 
at  the  date  of  the  polic.y,  and  the  parties  may  not  have  intended 
the  policy  to  have  a  retrospective  effect  (s)  ;  or 

(iii)  The  subject-matter  of  insurance  may  be  incapable  of  identi- 
fication, as,  for  instance,  where  the  assured  has  no  property 
answering  the  description  of  the  subject-matter  contained  in 
the  policy  (t) ;  or  where  the  contract  is  otherwise  void  for  un- 
certainty (u). 

In  these  cases,  therefore,  the  insurers  have  never  been  in  a  position  to 
incur  liability  under  the  policj^ ;  they  must,  therefore,  return  the  premium 
on  the  ground  that  the  consideration  has  failed  (#). 

In  accordance  with  the  same  principle  if  the  insurers  bring  an  action 
for  the  cancellation  of  the  policy,  cancellation  will  only  be  granted  upon 
the  terms  that  the  premium  is  to  be  returned  (y). 

(2)  Where,  by  reason  of  the  innocent  misrepresentation  or  conceal- 
ment (z)  of  the  assured,  the  policy  is  avoided  as  from  its  inception  by  the 
insurers.      In  this  case  the  policy  is   voidable    at    the   election   of    the 


(r)  Fowler  v.  Scottish  Equitable  Life  In- 
surance Society  (1858),  28  L.  J.  (CH.)  225  (life 
assurance).  Compare  Star  Fire  and  Burglary 
Insurance  Co.  v.  Davidson  (1903),  5  F. 
(Ct.  of  Sess.)  83,  where  the  insurers  failed  on 
this  ground  to  recover  the  premium  from  the 
assured;  Oom  v.  Bruce  (1810),  12  East,  225 
(marine  insurance). 

(s)  See  p.  28,  ante  ;  and  compare  Stone  v. 
Ocean  Marine  Insurance  Co.,  Ltd.,  of  Gothen- 
burg (1876),  1  Ex.  D.  81  (marine  insurance). 

(t)  See  p.  15,  ante. 

(u)  Ibid. 

(x)  Tyrie  v.  Fletcher  (1777),  2  Cowp.  666 
(marine  insurance).  Compare  Marine  In- 
surance Act,  1906  (6  Edw.  7,  c.41),  s.  84  (1). 

(y)  Joel  v.  Law  Union  and  Crown  Insurance 
Co.,  [1908]  2  K.  B.  431  (life  assurance) 
(reversed  without  reference  to  this  point, 
[1908]  2  K.  B.  863,  C.  A.),  per  Lord  ALVER- 
STONE,  L.C.  J.,  at  p.  440  :  "  In  order  to  entitle 
the  defendants  to  revocation  of  the  policy, 
this  not  being  a  case  of  fraud — they  ought  to 
have  tendered  or  expressed  their  willingness 
to  repay  the  premiums."  Desborough  v. 
Curlews  (1838),  5  Y.  &  Coll.  175  (life  assur- 
ance), per  Lord  ABINGER,  C.B.,  at  p.  177. 
The  same  principle  seems  to  apply  even 
where  fraud  is  charged  (De  Costa  v.  Scandri  t 


(1723),  2  P.  Wins.  169  (marine  insurance))  ; 
Barker  v.  Walters  (1844),  8  Beav.  92,  96  (life 
assurance). 

(~)  Foivkes  v.  Manchester  etc.  Life  Assurance 
Association  (1863),  3  B.  &  S.  917  (life 
assurance),  followed  in  Hemmings  v.  Sceptre 
Life  Association,  Ltd.,  [1905]  1  Ch.  365  (life 
assurance) ;  Anderson  v.  Thornton  (1853), 
8  Ex.  425  (marine  insurance),  per  PARKE,  B. 
at  p.  427  :  "  In  cases  of  insurance,  material 
misstatement  or  concealment  vitiates  the 
contract,  and  whether  it  be  fraudulently 
made  or  not  is  a  matter  which  is  wholly 
immaterial,  except  with  reference  to  the 
return  of  the  premium.  .  .  .  The  representa- 
tions were  material  and  were  admitted  to  be 
so.  With  respect  to  the  return  of  the 
premium  there  is  no  doubt,  in  my  mind,  that 
the  plaintiff  would  be  entitled  to  recover  it 
as  there  was  no  fraud  in  the  representation. 
.  .  .  The  insurance  never  bound  the  defen- 
dant, and,  consequently,  the  plaintiffs  were 
entitled  to  the  return  of  the  premium." 
Feise  v.  Parkinson  (1812),  4  Taunt. 
(marine  insurance)  ;  Mulrey  v.  Gore  Di 
Mutual  Fire  Association  Co.  (1866),  25  U.  C. 
(Q.  B.)  424,  where,  in  his  application,  the 
assured  inaccurately  represented  the  building 
to  have  a  brick  chimney. 
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insurers  (a),  and  if  they  elect  to  avoid  it,  they  must  return  the  premium 
on  the  ground  that  the  consideration  for  which  it  was  paid  has  failed  (I)}. 

(3)  Where  the  risk  is  never  run  (c).  In  this  case  the  assured  can  never 
sustain  a  loss,  and  the  insurers  can  never  incur  any  liability  under  the 
policy:  there  is,  therefore,  a  failure  of  consideration,  and  the  premium 
must  be  returned  (d).  Thus,  even  where  the  policy  is  void  on  the  ground 
of  illegality,  the  assured  may  nevertheless  claim  a  return  of  premium, 
provided  that  he  rescinds  the  contract  before  any  steps  have  been  taken  to 
carry  out  the  illegal  contract  (e). 

The  question  of  the  assured's  right  to  a  return  of  premium  on  the  ground 
that  the  risk  has  never  been  run  is  of  importance  in  cases  of  over-insur- 
ance (/).  Where  the  assured  has  insured  for  an  amount  in  excess  of  the 
sum  which  he  can  by  any  possibility  recover  in  the  event  of  the  total 
destruction  (g)  of  the  subject-matter  of  insurance,  and  has  paid  a  premium 
in  proportion,  it  is  clear  that  some  portion  of  the  premium  is  paid  without 
consideration,  since  the  insurers  can  never  become  liable  to  pay  the  full 
amount  of  the  insurance.  So  long,  therefore,  as  the  assured  has  acted 
honestly  in  fixing  the  amount  for  which  he  has  insured,  it  would  seem 
that  he  is  entitled  to  a  return  of  the  portion  of  the  premium  in  excess  of 
the  actual  consideration  (h). 

Where  the  over-insurance  is  occasioned  by  double  insurance  (?'),  it 
would  seem  that  he  is  equally  entitled  to  a  return  of  premium  (k),  subject 
to  the  following  rules,  namely  :— 

(i)  Where  the  different  policies  are  all  effected  on  the  same  day,  they 
are  to  be  treated  for  this  purpose  as  one  insurance,  and  any 
return  of  premium  is  to  be  made  rateably  by  the  insurers  upon 
all  the  policies  in  proportion  to  the  amounts  which  they  have 
respectively  undertaken  to  pay  (T). 


(a)  Compare  Armstrong  v.  Turquand(lS5S),  not  prevent  the  assured  from  recovering  on 
9  Ir.  C.  L.  32  (life  assurance).  the  policy  (Reyner  v.  Hall  (1813),  4  Taunt. 

(b)  As   to   return   of   premium    when   the  225  (marine  insurance)). 

policy  is  avoided  on  the  ground  of  fraud,  see  (e)  Lowry  v.  Bourdieu  (1780),  2  Doug.  468 

p.  191,  post.  (marine  insurance) ;  Palyart  v.  Leckie  (1817), 

(c)  Stevenson  v.  Snow  (1761),  3  Burr.  1237  6  M.  &  S.  290  (marine  insurance).     As  to  the 
(marine  insurance) ;   Tyrle  v.  Fletcher  (1777),  effect  of  illegality  on  return  of  premium,  see 
2  Cowp.  666,  per  Lord  MANSFIELD,  C.J.,  at  further,  p.  191,  post. 

p.  668  :    "  Where  the  risk  has  not  been  run,  (/)  As  to  over-insurance,  see  Chap.  XVIII. 

whether  its  not  having  been  run  was  owing  (17)  Where  there  is  a  partial  loss  only,  there 

to  the  fault,  pleasure,  or  will  of  the  insured  can  be  no  return  of  premium,  since  the  policy 

or  to  any  other  cause,  the  premium  shall  be  remains  in  force;  see  Chap.  XIX. 

returned  ;    because  a  policy  of  insurance  is  (/()  Compare  Marine  Insurance  Act,   1906 

a  contract  of  indemnify.     The  underwriter  (6  Edw.  7,  c.  41),  s.  84  (3)  (e)  ;  Arnould,  ss. 

receives  a  premium  for  running  the  risk  of  1259  ct  seq. 

indemnifying    the    insured,    and    whatever  (/)  As  to  double  insurance,  see  Chap.  XVIII. 

cause  it  be  owing  to,  if  he  does  not  run  the  (k)  Compare  Marine  Insurance  Act,   1906 

risk,  the  consideration  for  which  the  premium  (6  Edw.  7,  c.  41),  s.  84  (3)  (/). 

or  money  was  put  into  his  hands  fails,  and  (1)  Fisk  v.  Masterman  (1841),  8  M.  &  W. 

therefore  he  ought  to  return  it."'     Lontinc  \.  165    (marine   insurance),    where   six   policies 

TJiotnlitifiiitt    (1781),    2    Doug.     585    (marine  were  effected  on  the  same  day,  the  combined 

insurance),   per   Lord   MANSFIELD,    C.J.,   at  effect  of   which  was  to  create  an  over-in- 

p.  587.  surance,  and  it  was  held  that  a  return  of 

(d)  The  return  of  the  premium  in  the  mis-  premium  must  be  made  rateably  by  all. 
taken  belief  that  the  risk  was  never  run  does 
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(ii)  Where  the  policies  have  been  effected  on  different  dates,  although 

any  loss  falling  within  their  scope  will  have  to  he  borne  rateably 

by  all  the  insurers,  irrespective  of  the  dates  of  their  respective 

policies  (in),  a  return  of  premium  is  only  to  be  made  by  those 

insurers   by  whose   policies   an  over-insurance  is   constituted. 

The  insurers  upon  the  prior  policy  or  policies  would  have  been 

liable,  in  the  event  of  a  loss  happening  before  the  over-insur- 

ance arose,  to  pay  the  full  amount  covered  by  them,  and  as, 

therefore,  in  their  case  there  is  no  failure  of  consideration,  no 

return  of  premium  can  be  claimed  against  them  (ri). 

The  question  is  not  likely  to  arise  except  in  the  case  of  an  insurance 

upon  a  particular  subject-matter.     Where  any  of  the  policies  is  a  floating 

policy  (o),  the  fact  that  at  the  time  of  the  loss  the  value  of  the  objects  at 

risk  was  less  than  the  sum  or  sums  insured,  would  seem  to  give  no  right  to 

a  return  of  premium,  since  the  assured  is  entitled  at  any  time  to  secure  the 

full  benefit  of  the  insurance  by  bringing  objects  of  sufficient  value  within 

its  scope,  and  the  insurers  have,  therefore,  run  the  risk  of  him  so  doing. 

(4)  Where,  by  reason  of  fraud  or  breach  of  good  faith  on  the  part 

of  the  insurers,  the  assured  is  induced  to  enter  into  a  contract  different 

from  that  which    he  intended  to  make  (p),  or  the  policy  is  otherwise 

rendered  worthless  to  the  assured  (q).     Similarly,  where  the  policy  is  void, 

as  having  been  issued  ultra  vires  by  an  insurance  company,  the  assured  may 

be  entitled  to  a  return  of  premium  as  upon  a  failure  of  consideration  (r). 

Where  the  policy  is  illegal,  the  illegality  of  the  policy  cannot  be  relied 

on  by  the  insurers,  if  the  facts  of  the  case  show  that  the  assured  was  not 

in  pari  delicto  with  them,  as,  for  instance,  where  the  assured  is  induced 

to  enter  into  an  illegal  contract  by  a  fraudulent  representation  as  to  the 

legality  of  the  contract  made  by  their  agent  (s).     An  agent  employed  to 

(m)  See  Chap.  XXV.  insurer  was  guilty  of  misrepresentation  as  to 

(»)  Fisl-   v.     Masterman   (18-11),    8  M.   &  the  date  of  the  ballot, 

W.    165    (marine    insurance),   where  it   was  (r)  Re  Ph&mx  Life  Assurance  Co.,  Surges 

held   that    there    should    be    no    return    of  and  Stock's  Case  (1862),  2  J.  &  H.  441  (life 

premium  in  respect  of  the  first  set  of  policies,  assurance);     but    see    Re    Arthur    Average 

the  over-insurance  having  been  occasioned  by  Association   (1875),    32    L.    T.    525    (marine 

those  effected  on  a  later  date.  insurance),  where  the  assured  was  held  not 

,  ,    .  ,.  .  n^       entitled  to  a  return  of  premium,  as  having 

o)  As    to    floating    policies,    see    p.    9o,  " 


had    notice    ^    ^  ^^    tl 

policy  was  acting   ultra   vires  the  insurers. 

(p)  Carter  v.  Boehm.  (1766),  3  Burr.   1905  Jt  has  been  held  in  Canada  that  where  the 

(marine  insurance),  per  Lord  MANSFIELD,  C.J.,  policy  is  void  on  the  ground  that  it  has  not 

at  p.  1909  :     'The  policy  would  be  equally  been   signed   in   the   manner   prescribed    by 

void    against    the    underwriter    if     he    con-  statute,  the  assured  is  not  entitled  to  a  return 

cealed  .  .  .  and    an    action    would    lie    to  of  premiurn  if  at  the  time  of  payment  he  was 

recover    the  premium."      Refuge  Assurance  aware  Of  the  fact  avoidin2  the  policy  (Perry 

Co.,  Ltd.  v.  Kettleu-ell,  [1909]  A.  C.  242  (life  v     yewcastle    Mutual   Fire    Insurance    Co. 

assurance)  ;    Mutual  Reserve  Life  Insurance  (1851),  8  U.  C.  Q.  B.  363)  ;  but  it  is  other- 

Co.  v.  Foster  (1904),  20  T.  L.  R.  714  H.  L.  wise  jf  he  paid  the  premium  in  forgetfulness 

(life   assurance);     Cross   v.    Mutual   Reserve  of  the  fact  (j'6^.). 

Life  Insurance  Co.   (1905),  21  T.  L.  R.    15  (s)  British    Workman's    and    General    As- 

(hfe  assurance);    Merino  v.  Mutual  Reserve  surance  Co.  v.  Cunliffe  (1902),  18  T.  L.  R. 

Life  Insurance  Co.  (1905),  21  T.  L.  R.   167  592,  C.  A.  (life  assurance),  as  explained  in 

(life  assurance).  ffarse  v.  peari  Life  Assurance  Co.,  [1904]  1 

(q)  Duffdl  v.  Wilson  (1808),  1  Camp.  401  K.  B.  558,  C.  A.  (life  assurance);  see  also 

(insurance  against  militia  ballot),  where  the  Doieker  v.  Canada  Life  Assurance  Co.  (1865), 
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conduct  negotiations  for  policies  on  behalf  of  insurers  is  not,  howeM  T, 
an  expert  in  insurance  law  (/),  and  therefore  an  innocent  misrepresentation 
by  him  as  to  the  legality  of  the  contract  will  not  entitle  the  assured  to  a 
return  of  premium  (?/). 

(5)  Where  there  is  an  express  stipulation  in  the  policy  providing  that, 
in  certain  events,  the  premium  is  to  be  returned,  and  the  specified  events 
have  happened  (x).     In  this  case  it  is  immaterial  whether  the  risk  has  or 
has  not  attached,  except  that  the  amount  of  premium  to  be  returned 
may  depend  upon  the  period  during  which  the  insurers  have  been  at  risk. 
Thus,  the  stipulation  may  provide  that  the  insurers  are  to  be  at  liberty 
for  anv  cause,  to  determine  the  insurance  before  the  time  fixed  for  its 

•> 

expiration  upon  giving  notice  to  the  assured,  and  upon  returning  to  him  an 
amount  of  premium  proportionatetothe  uncxpired  portion  of  such  period  (y). 

(6)  Where  during  the  currency  of  the  policy  the  insurers,  if  a  company, 
go  into  liquidation  before  a  loss  has  happened.     In  this  case  it  is  provided 
by  statute  that  the  value  of  the  policy  for  which  the  assured  is  entitled 
to  prove  in  the  liquidation  is  a  sum  equivalent  to  the  unearned  portion 
of  the  premium  (z}. 

Sub-sect.  2.     When  the  Premium  is  not  to  be  Returned. 

The  assured  is  not  entitled  to  claim  a  return  of  premium  from  the 
insurers  in  the  following  cases,  namely  :— 

(1)  Where  there  has  been  no  failure  of  consideration.  If  upon  the 
face  of  the  policy  the  risk  has  once  attached,  and  the  insurers  have  become 
liable  to  the  assured  to  pay  in  the  event  of  loss,  the  consideration  for  which 
the  premium  is  paid  is  performed.  The  assured  cannot,  therefore,  claim 
a  return  of  premium  as  upon  a  failure  of  consideration,  if  the  policy 
becomes  void  or  exhausted  by  reason  of  anything  happening  after  the  risk 
has  attached  («).  Thus,  if  the  property  insured  is  destroyed  on  the  very 

24  U.  C.  (Q.  B.)  591  (life  assurance),  where  it  (.v)  Compare  Marine  Insurance  Act,  1906 

was  held  that  a  policjr  was  illegal  under  the  (6  Edw.  7,  c.  41),  s.  83.    For  a  form  of  such  a 

Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48)  condition,  see  Appendix  II. 

s.   2,   hut  that  the  premiums  might  be  re-  (y)  Sun  Fire  Office  v.  Hart  (1889),  14  A.  C. 

covered   on   the   ground   that   the  plaintiffs  98  P.  C. 

were  not  in  pnri  <!rli<-1o  with  the-  insurers.  (z)  Assurance  Companies  Act,  1909  (9  Edw. 

(t)  Harse    v.    Pcnrl    Life    Assurance    Co.,  7,  c.  49),  17  (1),  and  Sched.  6  (B). 

1 1004]  1  K.  B.  558,  C.  A.  (life  assurance),  per  (a)  Tyrie  v.  Fletcher  (1777),  2  Cowp.  666 

ROMER,  L.J.,  at  p.  f>H4.  (marine  insurance),  per  Lord  MANSFIELD,  at 

(H)  H>if1.,  per  COLLINS,  M.R.,  at  p.  563:  p.  668  :  "  Another  rule  is  that  if  that  risk  of 
"  It  is  clear  law  that  where  one  of  two  parties  the  contract  of  indemnity  has  once  corn- 
to  an  illegal  contract  pays  money  to  the  menced  there  shall  be  no  apportionment  or 
other  in  pursuance  of  the  contract,  it  cannot  return  of  premium  afterwards.  For  though 
be  recovered  back.  .  .  .  Unless  there  can  be  the  premium  is  estimated  and  the  risk 
introduced  the  element  of  fraud,  duress,  or  depends  upon  the  nature  and  length  of  the 
oppression,  or  difference  in  the  position  of  voyage,  yet,  if  it  has  commenced,  though  it 
the  parties  which  created  a  fiduciary  relation-  be  only  for  24  hours  or  less,  the  risk  is  run  ; 
ship  to  the  plaintiff  so  as  to  make  it  incquit-  the  contract  is  for  the  Avholc  entire  risk,  and 
able  for  the  defendants  to  insist  on  the  no  part  of  the  consideration  shall  be  returned." 
bargain  that  they  had  made  with  the  Jlinnnn  v.  ]\'ooilbriilyc  (1721),  2  Doug.  781 
plaintiff,  he  is  in  the  position  of  a  person  who  (marine  insurance);  Ro-nth  v.  Thompson 
has  made  an  illegal  contract  and  has  sus-  (1811),  13  East,  274  (marine  insurance); 
tained  a  loss  in  consequence  of  a  misstate-  Moses  v.  Pratt  (181<>),  4  Camp.  297  (marine 
ment  of  law,  and  must  submit  to  that  loss."  insurance) ;  Canadian  Pucijic  Railway  Co.  v. 
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day  after  the  commencement  of  the  policy  by  a  cause  for  which  the  insurers 
have  not  undertaken  to  be  answerable,  such  as,  for  instance,  by  an  excepted 
peril,  the  assured  cannot  recover  any  portion  of  the  premium,  although 
the  insurers  are  by  the  destruction  of  the  property  discharged  from  any 
further  liability  on  the  policy  (6).  The  same  principle  applies  where  the 
assured  does  any  act  which  determines  the  policy  prematurely  (c),  as, 
for  instance,  where  he  parts  with  his  interest  in  the  subject-matter  (d), 
or  makes  a  material  alteration  in  the  policy  without  the  consent  of  the 
insurers  (e).  Nor  is  he  entitled  to  a  return  of  premium  when  the  in- 
surers, after  they  have  indemnified  him,  have,  in  the  exercise  of  their 
right  of  subrogation  (/),  succeeded  in  recovering  the  amount  paid  by 
them  from  the  person  responsible  for  the  loss  (</). 

Where,  however,  the  contract  is  not  entire  and  the  premium  is  capable 
of  being  apportioned  between  different  risks,  some  of  which  are  never 
run,  the  assured  may  claim  a  return  of  that  portion  of  the  premium  which 
is  referable  to  the  risks  never  run  (h). 

(2)  Where  there  has  been  a  total  failure  of  consideration,  but  the 
assured  is  precluded  by  his  conduct  or  by  the  terms  of  his  policy  from 
claiming  a  return  of  premium.  This  takes  place  in  the  following  cases, 
namely  :— 

(i)  Where  the  assured  has  been  guilty  of  fraud  (i). 

(ii)  Where  the  contract  is  illegal,  as,  for  instance,  where  it  is  by  way 
of  gaming  and  wagering  (k),  provided  that  the  risk  has 


Ottawa  Fire  Insurance  Co.  (1907),  39  Can. 
Sup.  Ct.  405. 

(6)  Ellis,  p.  24 :  "  According  to  the 
general  principles  of  insurance,  whenever  the 
risk  to  be  run  is  entire,  there  is  no  return  of 
premium,  though  the  contract  should  cease 
and  determine  the  next  day  after  its  com- 
mencement. This  rule  applies  to  insurances 
against  fire,  which  generally  are  made  for 
one  entire  and  connected  portion  of  time, 
which  cannot  be  severed."  Compare  Lorainc 
v.  Thomlinson  (1781),  2  Doug.  585  (marine 
insurance),  per  Lord  MANSFIELD,  C.J.,  at  p. 
587  :  '  There  are  two  principles  in  these 
cases  :  1.  If  the  risk  has  never  begun  the 
whole  premium  is  to  be  returner]  because 
there  was  no  consideration  ;  2.  Where  the 
risk  has  begun  there  never  shall  be  a  return 
though  the  ship  should  be  taken  in  24 
hours." 

(c)  LangJiorn  v.  Cologan  (1812),  4  Taunt. 
329  (marine  insurance),  per  MANSFIELD,  C.J., 
at  p.  332. 

(d)  See  p.  209,  post. 

(e)  See  p.  107,  ante. 

(f)  See  Chap.  XXIV. 

(g)  Darrell  v.  Tibbits  (1880),  5  Q.  B.  D.  560, 
C.  A.,  per  BRETT,  L.  J.,  at  p.  562. 

(h)  Stevenson  v.  Snow  (1761),  3  Burr.  1237 
(marine  insurance) ;  Castelli  v.  Boddington 
(1853),  IE.  &  B.  879,  Ex.  Ch.  (marine  in- 
surance) ;  Marine  Insurance  Act,  1906 


(6  Edw.  7,  c.  41),  s.  84  (2)  ;  Contrast  Bermon 
v.  Woodbridge  (1781),  2  Doug.  781  (marine 
insurance),  where  it  was  held  that  the  con- 
tract was  entire  and  consequently  there 
could  be  no  return  of  premium. 

(0  Feise  v.  Parkinson  (1812),  4  Taunt, 
639  (marine  insurance),  per  GIBBS,  C.J.,  at 
p.  641  :  "  Where  there  is  fraud  there  is  no 
return  of  premium,  but  upon  a  mere  mis- 
representation without  fraud  where  the  risk 
never  attached  there  must  be  a  return  of 
premium."  Chapman  v.  Fraser  (1793), 
Park.  456;  Anderson  v.  Thornton  (1853), 
8  Ex.  425  (marine  insurance),  per  PARKE,  B., 
at  p.  427  ;  Rivaz  v.  Gerussi  (1880),  6  Q.  B.  D. 
222,  C.  A.  (marine  insurance),  per  BRETT, 
L.J.,  at  p.  229  ;  Foivkes  v.  Manchester  and 
London  Assurance  Association  (1863),  3 
B.  &  S.  917  (life  assurance),  per  CROJIPTON, 
J.,  at  p.  927,  and  per  MELLOR,  J.,  at  p.  931, 
though  BLACKBURN,  J.,  at  p.  929,  takes  the 
view  that  there  is  a  return  of  premium  in  the 
case  of  a  fraudulent  misrepresentation  or 
concealment ;  see  also  Prince  of  Wall  s,  <  If. 
Association  Co.  v.  Palmer  (1858),  25  Bc.iv. 
605  (life  assurance),  where  the  policy  was 
declared  void  on  the  ground  of  fraud,  and 
the  premium  already  paid  was  applied  in 
payment  of  costs.  Compare  Marine  Insur- 
ance Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (1)  ; 
and  the  cases  cited  at  p.  187,  ante. 

(k)  Howard    v.    Refuge    Friendly 


192  THE    PREMIUM. 

attached  (/).  In  this  case,  the  assured  has  no  longer  a  locus 
pocmtcntiac ;  he  cannot  rescind  the  contract  and  claim  a 
return  of  premium  on  the  ground  that  no  steps  have  been 
taken  to  carry  it  out,  since  the  illegal  contract  comes  into  opera- 
tion on  the  attaching  of  the  risk  (ni).  Notwithstanding  the 
attaching  of  the  risk,  however,  he  does  not  forfeit  his  right 
to  a  return  of  premium  unless  it  is  clear  that  he  is  in  pari  dclicto 
with  the  insurers  (/?)•  If  he  was  fraudulently  induced  by  them 
into  believing  that  the  contract  was  legal,  the  fact  that  the  con- 
tract is  illegal  will  not  prevent  him  from  obtaining  a  return 
of  premium  (o).  Similarly,  where  the  only  contract  between 
the  parties  is  not  upon  the  face  of  it  illegal,  and  the  assured 
never  intended  to  enter  into  a  contract  in  violation  of  the  law, 
though  upon  the  facts  the  contract  actually  entered  into  turns 
out  to  be  illegal  (p),  as  where  the  assured  insured  in  the  bon<i 
fide  belief  that  he  had  an  interest  (q),  or  in  the  honest  expec- 
tation that  he  would  acquire  an  interest  before  loss  (r),  his 
failure  to  acquire  an  interest  will  prevent  him  from  enforcing 
the  policy,  but  he  will  be  entitled  by  reason  of  his  bona  fides 
to  a  return  of  premium. 

(iii)  Where  there  is  an  express  condition  in  the  policy  that  the  premium 
is  not  to  be  returnable  on  the  happening  of  a  specified  event 
or  events  (s).  In  this  case  the  happening  of  the  event  takes 
awajr  the  right  of  the  assured  to  claim  a  return  of  premium, 
even  where,  apart  from  the  condition,  he  would  be  entitled  to 
claim  it.  It  is  therefore  immaterial  to  consider  whether  the 
policy  is  void  ab  initio  or  not,  or  whether  the  assured  has  acted 
innocently  or  fraudulently  (t). 


SECT.  4.      THE  TAXATION  OF  PREMIUM  INCOME. 

Since  the  income  of  a  fire  insurance  company  is,  in  the  main,  derivable 
from  the  premiums  which  it  receives  under  policies  of  fire  insurance,  it 

(1886),    2    T.     \i.    1;.    474    (life    assurance);  BOROUGH,    C.J.,    at    p.    216,    said    that    the 

Paterson  v.  Potrcll  (\8'.'>-),  !t   King.  330  (bet  party  making  the  insurance  cannot  recover 

on   shares)  ;     Lowry   v.    Bourdieu   (1780),    2  the  premium  if  lie  "  know  it  to  he  illegal  at 

Doug.   468   (marine   insurant  .T)  ;    Anrlree   v.  the   time,    hut   here   the   plaintiffs    had   no 

Fltlclnr    (1780),    3    'I'.    K.    266    (marine    re-  knowledge  .   .   .   and    therefore    no    fault    is 

insurance);     Mr( 'ullm'/i    v.    lioi/n/    h'jr/imii/r.  imputable    to    them    for    entering    into    the 

Assurance  Co.  (1813),  3  (.'amp.  406  (marine  contract."       Id  n/i</   v.    Xtanifnrt/i    (1816),   5 

insurance).  M.  cV  S.  122  (marine  insurance). 

(/)  It  makes  no  difference  that  the  contract  (q]  Cousins  v.  Xantcs  (1811),  3  Taunt.  513 

uas  legal  in  its  inception  and  did  not  become  (marine  insurance),  per  MANSFIELD,  C.J.,  at 

illegal    until    after    the    risk    had    attached  515. 

( l-'urt'ii/n  v.   i;«<l</<  r*  (1802),  3  Bos.  &  P.  191  (/•)  Compare  Marine  Insurance  Act,   1906 

(marine  insurance)).  (6  Edw.  7,  c.  41)  s.  84  (3)  (e). 

(ra)  Compare  p.  188,  ant* .  (.s)  8ee  Appendix  II. 

(n)  Allkins  v.  Jupe  (1877),  2  C.  P.  D.  375  (0  Duckett  v.   William*  (1834),  2  C.  &   .M. 

(marine  insurance).  348  (life  assurance),  cited  with  approval  in 

(o)  See  p.  189,  ai,l< .  Tlwmson  v.  Wcems  (1884),  9  A.  C.  671  H.  L. 

(p)  Oom   v.    Bruce   (1810),    12   East   225  (life  assurance),  per  Lord  BLACKBURN,  at  p. 

(marine    insurance),     where    Lord    ELLEN-  682. 
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may  be  useful  to  state  shortly  the  rules  in  accordance  with  which  income 
tax  is  levied  upon  such  income  (u).  These  rules  (x)  are  the  following, 
namely  :— 

(1)  The  duty  to  be  charged  is  to  be  computed  on  a  sum  not  less  than 
the  full  amount  of  the  company's  balance  of  profits  or  gains  upon  a  fair 
and  just  average  of  the  three  years  ending  on  the  last  clay  of  the  company's 
financial  year  immediately  preceding  the  year  of  assessment,  or  on  the 
5th  April  preceding  the  year  of  assessment  (y). 

(2)  Where  a  company  carries  on  business  other  than  fire  insurance 
business,  the  profits  or  gains  from  each  class  of  business  must  be  aggre- 
gated together  as  one  undivided  income  for  the  purpose  of  ascertaining 
the  balance  of  the  company's  profits  or  gains  (z). 

(3)  In  estimating  the  balance  of  a  company's  profits  and  gains,  de- 
ductions are  to  be  allowed  in  respect  of  the  losses  incurred  and  actually 
paid  upon  its  policies,  and  also  in  respect  of  the  expenses  of  management  (a), 
such  as,  for  instance,  the  salaries  of  its  officers  and  servants  (b).     The 
amount   of   such   deductions   is   to   be   computed   upon   a   three  years' 
average  (c). 

(4)  Where  the  period  of  insurance  for  which  a  premium  is  paid  does 
not  expire  before  the  day  down  to  which  the  profits  or  gains  are  to  be 
computed,  the  company  is  not  it  seems  entitled  to  any  allowance  in  respect 
of  the  unexpired  portion  of  the  risk  (d),  even  though  the  value  of  such 
portion  is  ascertainable  and  is  in  fact  proved  (e). 


(u)  As  to  the  taxation  of  the  income  of 
mutual  insurance  companies,  see  New  York 
Life  Insurance  Co.  v.  Styles  (1889),  14  A.  C. 
381  (life  assurance). 

(x)  Income  Tax  Act,  1842  (5  &  6  Viet. 
c.  35),  s.  100,  Sched.  D.  It  is  not  proposed  in 
this  section  to  deal  exhaustively  with  the 
assessment  of  income  tax  upon  the  incomes 
of  fire  insurance  companies,  and  for  further 
details  reference  should  be  made  to  one  of 
the  standard  works  on  the  subject. 

(y)  Income  Tax  Act,  1842  (5  &  6  Viet.  c.  35), 
s.  100,  Sched.  D,  1st  case,  r.  1. 

(z)  Last  v.  London  Assurance  Corporation 
(1884)  12  Q.  B.  D.  389  (not  appealed  against 
on  this  point) ;  Scottish  Union  and  National 
Insurance  Co.  v.  Inland  Revenue  (1889),  16 
R.  (Ct.  of  Sess.)  461,  also  reported,  sub  nom. 
Scottish  Union  and  National  Insurance  Co. 
v.  Smiles  (1889),  2  Tax  Cas.  551 ;  Northern 
Assurance  Co.  v.  Russell  (1889),  2  Tax.  Cas. 
351. 

(a)  Last  v.  London  Assurance  Corporation, 
supra  ;     Scottish    Union   and    National   In- 
surance Co.  v.  Inland  Revenue,  supra. 

(b)  Watson  v.  Royal  Insurance  Co.  (1895), 
65  L.  J.  (Q.  B.)  132,  C.  A.,  per  KAY,  L.J.,  at 
p.    137.     But  compensation  payable  to  an 
officer  for  loss  of  office  does  not  fall  within 
the  rule  (ibid.). 

W.I. 


(c)  Income  Tax  Act,  1842  (5  &  6  Viet.  c.  35), 
s.  100,  Sched.  D,  1st  case,  r.  3. 

(d)  General  Accident  Fire  and  Life  Assur- 
ance  Corporation,   Ltd.   v.  McGoivan,  [1908] 
A.  C.  207,  where,  however,  there  had   been 
no  finding  of  fact  as  to  the  value  of  the  un- 
expired risks,  approving  Scottish   Union  and 
National  Insurance  Co.   v.   Inland  Revenue, 
supra,    and  Imperial  Fire  Insurance  Co.  v. 
Wilson    (1876),    1    Tax.    Cas.    71  ;    Last    v. 
London    Assurance   Corporation,    supra,   per 
DAY,  J.,  at  p.  400. 

(e)  Clarke  v.  Sun  Insurance  Office   (1911), 
27  T.  L.  R.  392,  C.  A.,  reversing  S.  C.  (1910), 
26  T.  L.  R.  341,  and  following  Northern  As- 
surance Co.  v.  Russell,  supra.      It  is  under- 
stood that  this  case  is  under  appeal  to  the 
House  of  Lords.     It   is  difficult  to  see  any 
scientific  justification  for  a  rule  which  does 
not  allow  deductions  in  such  a  case,  and  the 
argument   that,  in    a    commercial   sense,  a 
calculation  of  the  value  of    the  unexpired 
risks  is  impracticable  is  peculiar  in  view  of  the 
fact  that  the  form  in  which  a  fire  insurance 
company  must,  under  the  Assurance  Com- 
panies Act,  1909  (9  Edw.  7,  c.  49),  Sched.  1 
(B),  make  up  its  accounts,  requires  a  state- 
ment  to   be   made   of   the   amount   of   the 
"  reserve  for  unexpired  risks,  being         per 
cent,  of  premium  income  for  the  year,"  see 
Appendix  I. 
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(5)  All  income  received  from  the  company's  investments  (/)  other 
than  such  income  as  is  taxed  at  its  source  (g)  is  to  be  taken  into  account 
as  forming  part  of  the  company's  assessable  income  (li).  Any  gains 
derived  by  the  company  from  the  realisation  of  any  of  its  investments 
at  larger  prices  than  were  paid  for  them  must  also  be  regarded  as  income 
for  this  purpose  without  any  allowance  for  the  depreciation  of  any  other 
investments  (i). 


(/)  The  income  from  foreign  investments 
must  be  included,  if  received  in  the  United 
Kingdom  (Income  Tax  Act,  1842  (5  &  (.'> 
Viet.  c.  35),  s.  100,  Sched.  D,  4th  case). 
Where,  however,  the  income  is  not  remitted  to 
t  lu>  United  Kingdom,  but  is  reinvested  abroad, 
it  is  not  subject  to  income  tax  under  this  head 
(Greshnm  J^/fe  Assurance  Society  v.  Bishop, 
[1902]  A.  C.  287  (life  assurance),  approving 
Forbes  v.  Scottish  Provident  Institution 
(1895),  23  R.  (Ct  of  Sess.)  322  (life  assurance) ; 
and  Standard  Life  Assurance  Co.  v.  Allan 
(1901),  3  F.  (Ct.  of  Sess.)  805  (life  assurance)  ; 
Scottish  Widows'  Fund  v.  Inland  Revenue 
(1909),  S.  L.  1372  (life  assurance).  It  appears, 
however,  that  such  income  is  nevertheless 
assessable  under  the  first  case  in  the  Income 
Tax  Act,  1842  (5  &  6  Viet.  c.  35),  s.  100. 
Sched.  D,  as  being  part  of  the  profits  and 
gains  of  the  company,  and  it  is  immaterial 


whether  the  investments  from  which  such 
income  arises  are  made  under  compulsion  of 
law,  as  where  the  company  is  required  to 
make  a  deposit  before  commencing  business 
in  the  country  in  which  the  investments  are, 
or  otherwise  (Liverpool,  London,  and  Globe 
Insurance  Co.  v.  Bennett  (1911),  27  T.  L.  R. 
309,  following  Norwich  Union  Fire  Insurance 
Co.  v.  Magee  (1896),  75  L.  T.  733.  which  case 
was,  however,  disapproved  in  Standard  Life 
Assurance  Co.  v.  Allan  (1901),  3  F.  (Ct.  of 
Sess.)  805  (life  assurance). 

(g)  Clerical,  Medical,  and  General  Life 
Assurance  Society  v.  Carter  (1889),  22  Q.  B.  D. 
444,  C.  A.  (life  assurance),  per  Lord  ESHER, 
M.R.,  at  p.  450. 

(h)  Scottish  Union  and  National  Insurance 
Co.  v.  Inland  Revenue  (1889),  16  R.  (Ct.  of 
Sess.)  461. 

(i)  Ibid. 
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THE  description  of  the  subject-matter  of  insurance  contained  in  the 
policy,  together  with  any  statement  included  in  the  description  as  to  its 
surroundings,  or  the  circumstances  attending  it,  defines  the  risk  under- 
taken by  the  insurers  (a).  Any  alteration  (b),  therefore,  in  the  subject- 
matter  itself  or  in  its  surroundings  or  attendant  circumstances,  as  described 
in  the  policy,  during  the  currency  of  the  policy,  is  an  alteration  of  such 
risk,  since  there  is  a  departure  from  the  original  definition,  which  is  no 
longer  applicable  in  its  entirety.  An  alteration,  however,  which  does  not 
affect  the  description  is  not,  even  though  it  may  increase  the  danger 
from  fire,  an  alteration  of  the  risk  (c),  since  it  does  not  make  the  original 
definition  in  any  way  incorrect. 

SECT.  1.  THE  EFFECT  OF  AN  ALTERATION. 

Where  the  alteration  of  the  risk  is  occasioned  by  an  alteration  in  the 
subject-matter  so  extensive  as  to  destroy  its  identity  the  policy  is  avoided  (d). 
In  this  case  the  foundation  of  the  contract  is  destroyed,  and  to  hold  that 
the  policy  continues  in  force  would  make  the  insurers  responsible  for  the 
safety  of  something  which  they  have  never  in  fact  insured.  Where, 
however,  the  identity  of  the  subject-matter  remains,  no  alteration,  whether 
in  the  subject-matter  or  in  its  surroundings,  or  attendant  circumstances, 
will  affect  the  validity  of  the  policy  (e),  however  extensive  such  alteration 

(a)  See  p.  157,  ante.  (d)  Thompsons.  Hopper  (1858),  E.  B.  &  E. 

(b)  As  to  the  meaning  of  alteration,  see  1038  Ex.  Ch.  (marine  insurance),  per  WILLES, 
p.  203,  post.  J.,atp.  1049. 

(c)  Baxendale  v.  Harvey  (1859),  4  H.  &  N.  (e)  Ibid.,  per  WILLES,  J.,  at  p.  1049  :  "  In 
445,  per  POLLOCK,  C.B.,  at  p.  452  :    "  The  effect,  there  being  no  violation  of  the  law  and 
Society,  having  had  notice  of  the  nature  of  no  fraud  on  the  part  of  the  assured,  an  in- 
the  risk,  were  not  entitled  to  any  notice  by  crease  of  risk  to  the  subject-matter  of  insur- 
reason  of  the  increase  of  danger.     A  person  ance,  its  identity  remaining,  though  such  in- 
who  insures  may  light  as  many  candles  as  he  creased  risk  be  caused  by  the  assured,  if  it  be 
please  in  his  house,  though  each  additional  not  prohibited  by  the  policy,  does  not  avoid 
candle  increases  the  danger  of  setting  the  the  insurance."     Shaw  v.  Robberds  (1837),  G 
house  on  fire."  A.  &  E.  75,  per  Lord  DESMAN,  C.  J.,  at  p.  82, 
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may  be,  and  however  greatly  the  danger  from  fire  may  be  increased 
thereby  (/),  provided  that  it  is  made  without  fraud  and  is  not  prohibited 
by  the  conditions  of  the  polic}r.  For  the  insurers  have  it  in  their  power 
to  contract  upon  whatever  terms  they  please,  and  if  they  do  not  choose 
to  exercise  their  power,  the  assured  is  not  restricted  in  the  use  and  enjoy- 
ment of  his  property. 

The  polic3r  is  avoided  by  an  alteration  of  the  risk  made  fraudulently 
or  in  breach  of  good  faith,  as,  for  instance,  where  the  alteration  is  made 
with  intent  to  defraud  the  insurers,  or  where,  after  it  has  been  made, 
the  assured  endeavours  to  conceal  the  fact  from  them  (y).  Similarly,  the 
policy  is  avoided,  where  at  the  time  of  effecting  the  insurance  the  assured 
intended  to  make  the  alteration,  or  knew  that  it  was  going  to  be  made. 
and  concealed  his  intention  or  knowledge,  as  the  case  may  be,  from  the 
insurers  (h).  Where,  however,  there  is  no  fraud,  or  concealment,  a  change 


followed  in  Pirn  v.  Reid  (1843),  6  M.  &  G.  1, 
per  TINDAL,  C.  J.,  at  p.  19  :  "I  am  of  opinion 
that  on  general  principles  a  policy  of  in- 
surance is  not  avoided  by  an  alteration  in 
the  trade  carried  on  upon  the  premises ;  " 
and  per  MATJLE,  J.,  at  p.  22  :  "It  has  been 
argued  that,  independently  of  the  express 
provisions  of  the  policy,  if  hazardous  articles, 
or  a  hazardous  trade  were  introduced  upon 
the  premises  with  the  knowledge  or  assent 
of  the  assured,  after  the  policy  was  effected,  it 
would  be  thereby  avoided.  But  I  conceive 
the  law  to  be  otherwise  ;  and  that,  in  the 
absence  of  fraud,  such  an  alteration  would  not 
vitiate  the  policy."  In  Sillem  v.  Thornton 
(1854),  3  E.  &  B.  868,  a  contrary  view  was 
taken,  the  Court  holding  that  the  descrip- 
tion in  the  policy  amounted  to  a  warranty 
against  subsequent  alteration,  and  conse- 
quently that  an  alteration  increasing  the 
risk  avoided  the  policy,  although  there  was 
no  condition  against  it ;  and  Lord  CAMP- 
BELL, C.J.,  refusing  to  concur  in  Pirn  v.  Reid, 
supra,  said,  at  p.  884  :  "  The  construction 
and  \ise  of  the  premises  insured,  as  described 
iu  the  policy,  constitute  the  basis  of  the  in- 
surance and  determine  the  amount  of  the 
premium.  But  this  calculation  can  only  be 
made  upon  the  supposition  that  the  descrip- 
tion in  the  policy  shall  remain  substantially 
true  while  the  risk  is  running  and  that  no 
alteration  shall  subsequently  be  made  by 
the  assured  to  enhance  the  liability  of  the 
insurer."  The  judgments  of  the  Court  in 
Sillem  v.  Thomson,  supra,  have  been  cited 
as  laying  down  the  present  law  on  this  point  ; 
but  though  the  decision  in  that  case  was 
correct  on  the  actual  facts,  the  reasoning 
and  opinion  of  the  Court  as  to  the  effect  of  a 
subsequent  alteration  must  be  regarded  as  un- 
sound ;  see  Stokes  v.  Cox  ( 1 856),  1  H.  &  N.  533, 
Ex.  Ch.,  per  WILL ES,  J.,  at  pp.  536  and  538, 
more  fully  reported  in  26  L.  J.  Ex.  Ch.,  at  p. 
113  :  "  In  Sillem  v.  Thornton  the  description 
in  the  policy  was  untrue.  At  the  time  of  the 


execution  of  the  policy  the  premises  de- 
scribed as  of  two  stories  were,  in  fact,  of 
three  ;  therefore,  whatever  is  said  in  Sillem  v. 
Thornton  as  to  a  subsequent  alteration 
making  a  policy  void  must  have  been  extra 
judicial."  See  also  Thompsonv.  Hopper  (1858), 
E.  B.  &E.  1038,  Ex.  Ch.  (marine  insurance), 
per  WILLES,  J.,  at  p.  1049  :  "  I  may  add  that 
there  is  a  case,  Sillem  v.  Thornton,  which 
turned  mainly  upon  a  question  of  identity 
of  the  subject-matter  intended  to  be  insured 
at  the  time  of  the  insurance,  and  may  be 
sustained  on  that  ground,  notwithstanding 
our  present  decision.  That  part  of  the 
judgment  in  that  case  which  discusses  the 
above  point  "  (i.e.  the  effect  of  subsequent 
alteration)  "  was  not  called  for  by  the  facts  ; 
and  if  it  was  intended  to  negative  the  pro- 
position just  stated,  we  ought  to  overrule  it." 
In  Stokes  v.  Cox,  as  reported,  1  H.  &  N.  533, 
COCKBURN,  C.J.,  at  p.  540,  decided  the 
question  of  the  effect  of  the  alteration  made 
upon  the  condition  in  the  policy,  and  said 
that  it  was  unnecessary  to  express  an  opinion 
as  to  the  effect  of  the  alteration  in  the  absence 
of  a  condition  against  it. 

(/)  Pini  v.  Reid,  supra,  per  COLTMAN,  J., 
at  p.  21. 

(g)  Compare  Reid  v.  Gore  l>t-t/ict  .Mutual 
Fin  Insurance  Co.  (1853),  11  U.  C.  Q.  B.  345. 
where  the  assured,  after  effecting  the  policy, 
which  contained  a  condition  against  altera- 
tion increasing  the  risk,  put  up  a  steam- 
engine  in  one  of  the  buildines  insured.  It 
was  proved  that  he  had  been  previously  told 
by  the  agent  of  the  insurers  that  if  he  put  up 
the  engine  he  would  have  to  apply  for  leave 
and  pay  an  additional  premium,  that  he 
endeavoured  to  obtain  an  insurance  else- 
where, but  was  refused,  the  risk  being  con- 
sidered too  hazardous,  and  that  he  acknow- 
ledged he  knew  the  policy  was  void  because 
he  had  made  no  arrangement  with  the  in- 
surers in  consequence  of  the  additional  risk. 

(/;)  Thomson  v.  Hopper,  supra  ;  Jenssen  v. 
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of  intention  on  the  part  of  the  assured,  though  resulting  in  an  alteration  of 
the  risk  and  an  increase  in  the  danger  from  fire,  does  not  of  itself  avoid 
the  policy.  It  makes  no  difference  that  the  original  intention  is  expressly 
stated  in  the  policy,  since  such  a  statement  is  only  a  representation  by 
the  assured  of  what  is  in  fact  his  intention  at  the  date  of  the  policy,  and 
does  not  amount  to  an  undertaking  that  he  will  carry  it  out  (i). 

It  is,  therefore,  the  practice  of  insurers  to  insert  express  conditions  in 
the  policy  with  a  view  to  protect  themselves  against  alteration  of  risk. 

The  policy  frequently  contains  as  part  of  the  description  of  the  subject- 
matter  a  statement  as  to  the  user  of  the  buildings  insured  or  containing 
the  property  insured  (k).  If  there  is  no  express  condition  against  altera- 
tion, such  a  statement  may  nevertheless  amount  to  a  continuing  condi- 
tion, and  prohibit  any  alteration  in  respect  of  the  user  described.  This 
is  a  question  of  construction,  depending  upon  the  intention  of  the  parties 
as  shown  by  the  particular  language  used  and  its  application  to  the  subject- 
matter  (I).  Where  the  statement  in  terms  refers  to  a  future  user,  it  is 
clearly  intended  to  operate  as  a  continuing  condition  of  the  contract  (m),  and 


Commercial  Insurance  Co.  (1885),  4  Juta's  R. 
(Cape)  20,  where  the  assured,  having  insured 
his  store  as  such,  subsequently  used  it  also  as 
a  canteen,  this  having  been  his  intention  from 
the  first. 

(i)  Grant  v.  Aetna  Insurance.  Co.  (1862), 
15  Moore  P.  C.  51<>,  where  a  steamship, 
having  been  insured  against  fire  by  a  fire 
policy  for  twelve  months,  was  described  in 
the  policy  as  "  now  lying  in  the  T.  Dock, 
Montreal,  and  intended  to  navigate  the 
St.  Lawrence,"  etc.  ;  and  the  assured  was 
held  entitled  to  recover  although  the  ship 
never  left  the  dock,  the  fire  having  taken  place 
one  month  before  the  expiration  of  the  policy, 
the  reason  being  stated  at  p.  527  :  "  If  they  " 
(the  words  "  intended  to  navigate  the  St. 
Lawrence  ")  "  import  an  agreement  that  the 
ship  shall  navigate  in  the  manner  described 
in  the  policy,  there  being  an  engagement 
contained  in  the  policy,  they  must  be  con- 
sidered a  warranty,  and  the  engagement 
not  being  performed,  whether  the  engagement 
is  material  or  not  material,  the  insurers  are 
discharged."  The  judgment  proceeds  to 
state  that  it  is  a  matter  of  construction,  but 
that  in  the  opinion  of  the  Court  the  words 
were  not  a  warranty,  but  a  mere  representa- 
tion "  that  an  intention  to  employ  the  ship 
in  the  manner  described  was  bond  fide  enter- 
tained by  the  insured  at  the  time  the  policy 
was  effected."  McGibbon  v.  Imperial  In- 
surance Co.  (1880),  2  Russ.  &  Geld.  (N.  S.)  6, 
where  it  was  held  that  a  policy  on  a  building 
described  as  occupied  as  a  water-power  saw- 
mill was  not  avoided,  although  it  had  not 
been  so  user!  up  to  the  time  of  the  fire  owing 
to  a  shortage  of  water.  Compare  Benham  v. 
United  Guarantee  and  Life  Assurance  Co. 
(1852),  7  Exch.  744 (guarantee),  per  POLLOCK, 
C.B.,  at  p.  752  :  "  The  manner  in  which  the 


question  is  put,  the  other  questions  with 
which  it  is  associated,  and  the  decisions  upon 
policies  of  insurance  lead  me  to  the  con- 
clusion that  the  answer  was  not  expected 
to  be  upon  the  part  of  the  office,  or  meant  to 
be  on  the  part  of  the  plaintiff,  anything  more 
than  a  declaration  of  the  course  intended  to 
be  pursued  ;  and  if  that  answer  was  made 
bond  fide  and  honestly,  it  does  not  prevent 
the  plaintiff  from  maintaining  this  action." 

(k)  See  p.  163,  ante.  The  same  principles 
apply  to  an  alteration  in  the  trade  or  business 
specified  in  the  policy. 

(I)  The  policy  usually  contains  a  condition 
that  all  warranties  to  which  the  insured 
property  is  or  may  be  made  subject  are  to 
continue  in  force  during  the  whole  currency 
of  the  policy.  See  Appendix  II. 

(m)  In  Dobson  v.  Sotheby  (1827),  M.  &  M. 
90,  it  was  assumed  that  the  statement  in  the 
description  of  the  premises  insured  "  where 
no  fire  is  kept  and  where  no  hazardous  goods 
are  deposited,"  amounted  to  a  continuing 
condition  ;  and  in  Whitehead  v.  Price  (1835), 
2  C.  M.  &  R.  447,  the  description  of  a  mill  as, 
inter  alia,  "  worked  by  day  only  "  must  have 
been  assumed  to  amount  to  a  condition 
against  subsequent  alteration,  seeing  that 
the  decision  of  the  Court  (followed  in  Mai/all 
v.  M  it  ford  (1837),  6  A.  &  E.  670,  where  there 
was  an  express  condition  that  the  mill 
should  be  worked  by  day  only)  on  this  part 
of  the  case  was  directed  to  showing  that 
what  was  done  did  not  amount  to  a  working 
by  night.  In  Shaw  v.  Robberds  (1837),  6 
A.  &  E.  75,  the  description  of  a  kiln  "  for 
drying  corn  in  use  "  was  held  not  to  be  a 
continuing  condition,  and  in  Stokes  v.  Cox 
(1856),  1  H.  &  N.  533  Ex.  Ch.  the  statement 
in  the  description  "  no  steam-engine  used 
on  the  premises  "  was  construed  in  the  same 
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any  alteration  contravening  the  description  therefore  avoids  the  policy  (»)• 
Where,  however,  the  statement  is  not  so  framed  as  clearly  to  refer  to  the 
future,  the  question  arises  whether  it  is  to  be  so  construed  as  to  amount 
to  a  condition  against  subsequent  alteration,  or  whether  it  must  be  taken 
to  he  fully  satisfied  if  it  is  true  a  I  the  date  of  the  policy.  To  this  question 
no  definite  an>\\er  can  he  given  (o),  although  it  is  difficult  to  understand 
why  such  a  statement  should  he  inserted  in  the  description  at  all,  unless 
ii  is  intended  by  the  parties  to  operate  as  a  continuing  condition  (p). 

It  is  not,  however,  necessary  from  the  practical  point  of  view  for  this 
question  to  be  answered,  since  the  policy  invariably  contains  an  express 
condition  relating  to  alteration  of  risk.  In  this  case,  the  statement  in 
the  description  as  to  user  may  be  regarded  as  merely  identifying  the  risk 
undertaken  by  the  insurers,  and  defining  it  as  at  the  date  of  the  policy  (q). 
It  does  not  prohibit  a  subsequent  change  of  user,  but  fixes  the  standard 
by  which  the  new  risk,  consequent  on  the  change,  may  be  measured. 
To  ascertain,  in  any  particular  case,  whether  a  subsequent  change  of 
user  invalidates  the  policy,  it  is  necessary  to  consider  not  merely  whether 
there  has  been  a  departure  from  the  user  as  defined  in  the  policy,  but 
also  whether  such  departure  falls  within  the  condition  of  the  policy  in 
question,  inasmuch  as  the  intention  of  the  parties  as  to  what  classes  of 
future  user  are  prohibited  is  shown  by  the  terms  of  such  condition  (r). 

It  may  be  noted  that  an  alteration  which  does  not  avoid  the  policy  in 
force  at  the  time  when  such  alteration  was  made,  may,  nevertheless, 
unless  duly  communicated  to  the  insurers,  have  the  effect  of  avoiding  a 
renewed  policy.  The  description  in  the  original  policy  may  by  reason  of 
the  alteration  cease  to  be  applicable  (s)  ;  and,  if  the  alteration  has  any 
bearing  upon  the  risk,  the  assured  may,  by  failing  to  communicate  it,  be 
guilty  of  concealing  a  material  fact  (t). 

way.     It   may  be  noted,  however,  that  in  but  for  the  continuance  of  which  or  any  part 

that  case  there  was  an  express  condition  in  they  provide,  if  at  all,  by  other  stipulations." 

the  policy  dealing  with  alteration  of  risk,  (n)  See  the  preceding  note. 

and  both  COCKBURX,  C.J.,  in  the  Exchequer  (o)  See  Stokes  v.  Cox  (1856),  1  H.  &  K.  533 

Chamber,     and     BRAMWELL,    B.    (the    dis-  Ex.  Ch.,  per  BEAMWELL,  B.,    in  the   Court 

senting  judge  in  the  Court  below  ((1856),   1  below,  at  p.  335. 

H.  &  N.  320),  whose  views  found  favour  in  (p)  See  Phillips,  s.  866  a. 

the  Exchequer  Chamber),  refused  to  express  (q)  See  p.  157,  ante. 

any  opinion  as  to  what  would  have  been  the  (r)  Stokes   v.   Cox,  supra,  per  COCKBURX, 

effect  of  the  .statement  in  the  absence  of  the  ('..!..  at  p.  540,  and  per  BRAMWELL,  B.,  in  the 

condition  ;   see  especially  -prr  BRAMWELL,  B.,  Court    below,  at  p.  336  ;    tihaw  v.  Robbcnl* 

at    p.    3:5")  :     "  What    would    have    been   the  (1837),  6  A.  <!t   10.   75,  per  DEXMAN,  C.J.,  at 

ini.ming"  (of  the  words  in  question)  "had  p.  82:     'The  third  condition  points  to  the 

they  stood  alone  it  is  not  necessary  to  decide.  description  of  the   premises    at  the  time  of 

The}'    are    found     in    a    description    of    the  insuring;    and  that  description  was,   in  this 

premises   as   they   then    were,    which    is   re-  instance,     quite,    correct.        Nothing     which 

quired  by  the  conditions,  and  found  in  con-  occurred   afterwards,  not    even    a  change  of 

nee  t  ion   with   some   things   clearly  not  war-  business,  could  bring    the   case   within    that 

ranted  and  others  expressly  warranted.     And  condition  which   was  fully  performed  when 

they  may  well  mean,  and  I  believe  in  fact  the  risk  first  attached."     Pirn  \.  Reid  (1843), 

do  mean,   nothing    more  than  'this   is  the  6  M.  &(}.]. 

now  description'  on  which  the  insurers  act  (s)  Seep.  195,  <inl<. 

(which,  if  false,   would  violate  the  policy),  (t)  See  p.  173,  ante. 
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SECT.  2.    CONDITIONS  AS  TO  ALTERATIONS. 

The  policy  usually  contains  a  condition  by  which  the  making  of  subse- 
quent alterations  affecting  the  subject-matter  is  either  prohibited  altogether 
or  more  or  less  restricted.  A  breach  of  any  such  condition  avoids  the 
policy  (u).  It  is  therefore  immaterial  to  consider,  in  case  of  loss,  whether 
the  loss  is  attributable  to  the  prohibited  alteration  or  not,  since  the  policy 
has  ceased  to  be  operative  (x).  Nor  is  it  necessary  to  inquire  into  the  extent 
of  any  such  alteration  ;  for,  in  the  absence  of  any  provision  to  the  con- 
trary (y),  the  policy  is  by  the  breach  avoided  as  a  whole,  and  not  merely 
as  regards  that  part  of  the  property  insured  which  is  affected  thereby. 
Where  the  policy  is  avoided,  it  is  not  avoided  ab  initio  (z)  ;  the  avoidance 
takes  effect  only  from  the  time  of  the  breach  (a).  The  assured  therefore 
remains  entitled  to  enforce  the  policy  in  respect  of  any  claim  which  has 
already  arisen. 

There  is  no  breach  of  condition,  if  the  alteration  which  is  made  is  not 
of  such  a  character  as  to  be  covered  by  its  terms,  since  such  conditions 
are  strictly  construed  (b).  The  policy  is  therefore  not  avoided  by  the 
making  of  any  such  alteration,  even  although  it  may  actually  occasion  the 
loss  (c).  Where,  however,  the  alteration  is  in  fact  a  breach  of  the  condi- 
tion, the  purpose  for  which  it  was  made,  or  the  fact  that  it  was  made 
without  the  assent  or  even  the  knowledge  of  the  assured,  cannot  be  taken 
into  consideration  (d). 

The  prohibition  or  restriction,  as  the  case  may  be,  may  be  confined  to 
a  particular  class  or  classes  of  alterations  specified  in  the  policy  (e),  or 
may  be  so  wide  as  to  cover  alterations  of  any  nature  whatsoever  (/). 

The  different  conditions  in  use  at  the  present  day  may  be  classified 
under  the  following  heads,  namely  : — 

(1)  Conditions  prohibiting  alterations.  By  such  a  condition  the  making 
of  alterations  is  prohibited  absolutely.  The  prohibition  may  be  either — 

(u)  Stokes  v.  Cox  (1856),  1  H.  &  N.  533  quantity  of  gasoline  for  use  in  a  cooking 

Ex.  Ch.  stove,  although  the  fire  was  in  fact  caused 

(x)  Glen  v.  Lewis  (1853),  8  Ex.  607,  per  thereby. 

PARKE,  B.,  at  p.  617  ;   Beacon  Fire  and  Life         (d)  Kuntz   v.    Niagara   District   Fire   In- 

Assurance  Co.  v.  Gibb  (1862),  1  Moore  P.  C.  surance  Co.  (1866),  16  U.  C.  C.  P.  573  ;  Rhodes 

(N.  s.)  73,  99.  v.  Union  Insurance  Co.  (1883),  2  N.  Z.  L.  R. 

(y)  The  condition  usually  provides  that  (Sup.  Ct.)  106,  in  both  of   which  cases   the 

the  avoidance  shall  apply  only  to  such  part  policy  was  held  to  have  been  avoided  by 

of  the  property  insured  as  is  affected  by  the  breach     of     condition     against     alteration, 

breach  of  condition  ;   see  p.  12,  ante.  although  the  plaintiff,   who  was  mortgagee 

(z)  As  to  the  effect  of  avoidance  on  return  of    the  premises  insured  and  assignee  of  the 

of  premium,  see  p.  187,  ante.  policy,  had  no  knowledge  of  the  alteration. 

(a)  Pirn  v.  Reid  (1843),  6  M.  &  G.  1,  per  But  the  condition  may  apply  only  to  altera- 
MATJLE.  J.,  at  p.  13.  tion  within  the  control  of  the  assured  (Merrick 

(b)  Shaiv  v.  Robberds  (1837),  6  A.  &  E.  75.  v.  Provincial  Insurance  Co.  (1855),  14  U.  C. 

(c)  Ibid.  ;    Thompson  v.   Equity  Fire  In-  Q.    B.    439 ;   Peck   v.    Phoenix   Mutual   In- 
surance  Co.    and    Union   Bank   of    Canada,  siiranceCo.  (1881), 45  Can.  Q.  B.  620).    Some- 
[1910]  A.  C.  592  P.  C.,  where  the  condition  times  the  condition  expressly  deals  only  with 
exempted  the  insurers  from  liability   "  for  alterations  within  the  control  of  the  assured 
loss  or  damage  ocurring  while  gasoline  is  (Heneker  v.    British- America   Assurance   Co. 
stored  or  kept  in  the  building  insured,"  and  (1864),  14  U.  C.  C.  P.  57). 

it  was  held  that  the  condition  was  not  broken          (e)  For  examples,  see  the  following  pages, 
by  the  fact  that  the  assured  kept  a  small          ( / )  See  p.  2UO,  post. 
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(1)  General.  exl-nding  in  any  alteration  whatsoever;   or 

(ii)  Qualified,  prohibiting  aliei-jitions  of  the  kind  or  kinds  specified. 

In  either  case  the  making  of  a  prohibited  alteration  avoids  the  policy  (g), 
and  it  is  immaterial  that  the  alteration  is  of  a  trivial  character,  or  that  it 
does  not  increase  the  risk  (h),  provided  that  it  falls  within  the  scope  of 
the  condition  (/). 

(2)  Conditions  prohibiting  increase  of  risk  (fc).     By  such  a  condition 
the  making  of  such  alt  era  lions  as  increase  the  risk  (/)  is  prohibited.     Pro- 
\idrd  that  the  identity  of  the  subject-matter  remains  (m),  the  assured  is 
not  precluded  from  making  any  alteration,  however  extensive,  so  long  as 
the  risk  is  not  thereby  increased  ;  for  until  there  is  an  increase  of  risk  the 
condition    cannot    be    broken  (n).     Whether    any    particular    alteration 
increases  the  risk  is  a  question  of  fact  (o),  and  must  be  proved  by  the 
insurers  (p).     To  establish  a  breach  of  condition  it  is  not,  however,  sufficient 
to  show  that  the  risk  has  been  increased.     The  question  remains  whether 
the  alteration  falls  within  the  terms  of  the  particular  condition  employed. 

Two  classes  of  such  conditions  are  to  be  distinguished,  namely  - 
(i)  Conditions  which  are  so  widely  framed  as  to  embrace  any  altera- 
tion whatsoever,  and  to  avoid  the  polic}7,  whether  the  alteration 
increasing  the  risk  is  permanent  or  temporary  (q). 
(ii)  Conditions  which  contemplate  alterations  of  a  permanent  character 
only.     Under  such  a  condition  a  mere  temporary  alteration 
does  not  avoid  the  policy  (r),  even  though  it  increases  the  risk 
and  in  fact  causes  the  loss  (s). 

(3)  Conditions    prohibiting    alterations   without    notice.     By    such    a 
condition  the  making  of  alterations  is  prohibited  unless  notice  is  given  to 
the  insurers. 

Two  classes  of  such  conditions  are  to  be  distinguished,  namely- 
(i)  Conditions,  in  which  the  prohibition  is  general  in  its  terms,  amount- 
ing to  an  absolute  prohibition  of  alterations  without  notice. 

(g)  Thomsonv. Equity  Fire InsuranceCo.  and  part,  and  that  there  was  therefore  on  the 

Union  Bank  of  Canada,  [1910]  A.  C.592,  P.  C.  whole  no  increase  of  risk. 

(A)  Sovereign  Fire  Insurance  Co.  v.  Jloir          (  p)  Barrett  v.   Jenny,   supra,  per  PARKE, 

(1887),    14    Can.    Sup.    Ct.    612,    where   the  B.,  at  p.  542. 

assured  added  to  the  business  described  in          (q)  SJiuw  v.  Rolilx  n/\  (1837),  6  A.  &  E.  75, 

the  policy  another  and  less  hazardous  busi-  per  Lord  DENMAX,  C..J.,at  p.  82  ;    Dobson  v. 

ness,    and    was    held    to    have    broken    the  tiotkcby  (1827),  M.  A:  ,\I.  '.Ml. 
condition.  (r)  tiluiw   v.    Eobbcrds,    supra,    per    Lord 

(i)  Thompson  v.  K'/niti/  l-'irr  Insurance  Co.  DENMAN,    C.J.,     at    pp.     82,     83  ;    Burrrlt 

and  Union  Bank  of  Canada,  mipra.  v.  Jirmi/,  x/i/>r<i,  /><  r  PARKE,   B.,  at  p.  545, 

(/.•)  Compare  note  (y],  p.  20<>,  ]»>*(.  referring  to  the  condition  in  the  policy  :   "It 

(I)  This  means  "risk"  as  dcliucd  in  the  does  not  mean  that  the  mere  casual  use  fin- 
contract;  seep.  198,  ante.  any  of  the  hazardous  purposes  is  to  avoid  the 

(»/)  Seep.  195,  ante.  policy,  but  something  of  a  permanent  clia- 

(H)  Ktokcs  v.  Cox  (1856),  1   H.  \-    X.  533  racter  of  which  notice  had  been  given  to  the 

Ex.  Ch.  ;    Barrett  v.  Jtninj  (1849),  3  Ex.  535,  insurance  company,  so  that  an  indorsement 

•per  PARKE,  B.,  at  p.  543.  mi^lit  have  been  made  on  the  policy,  but  the 

(o)  Oltinrd,  etc.,  Co.  v.  Liver  pool  a  n  *  I  Lmnlnii  u^e  on  one  or  more  occasions  would  not  avoid 

inul  Globe  Insurance   Co.    (18(59),    28   U.    C.  the  policy."     Ottawa,  etc.,  Co.  v.  Liverpool 

<).     l».    f>IX;    Jtttfi-  v.   <!nr<    Dixlrl'-l    Mutual  uiu{  London  and  Globe  Insurance  Co.,  supra. 

Insurance  Co.   (1865),    15  U.   C.   C.   P.    175,  As  to  the  effect  of  rcqiiiiinu  an  indorsement 

where  the  jury  held  tliaf   an  increase  of  risk  on  the  policy  of  the  sane!  ion  of  the  insurers 

in   one   part   of   the    building    \\.is   counter-  to  the  alteration,  see  p.  202,  post. 
balanced  by  a  diminution  of  risk  in  another          (s)  S/iaw  v.  Robbcrds,  supra. 
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In  this  case  any  alteration,  however  immaterial,  is,  in  the  absence 
of  notice,  a  breach  of  the  condition  and  avoids  the  policy  (/). 
The  fact  that  it  is  of  a  temporary  character  (u),  or  that  the 
risk  is  not  increased  thereby  (x),  cannot  be  taken  into  considera- 
tion. 

(ii)  Conditions  which  define  the  classes  of  alteration  which  are  not 
to  be  made  without  notice.  No  notice  need  be  given 
when  the  alteration  made  does  not  fall  within  its  terms  (y)  ; 
for  in  this  case  neither  the  making  of  the  alteration  nor  the 
failure  to  give  notice  avoids  the  policy. 

The  time  when  the  notice  (z)  should  be  given,  whether  before  or  after 
the  alteration  is  made,  depends  upon  the  particular  condition.  The 
terms  of  the  condition  may  be  such  as  to  permit  of  the  notice  being  given  (z) 
after  the  alteration  has  been  effected  (a)  ;  in  this  case,  unless  the  condition 
specifies  a  time  within  which  the  notice  is  to  be  given,  it  will  be  sufficient 
if  given  within  a  reasonable  time  (6).  If  notice  is  given  within  the  requisite 
time  there  is  no  breach  of  the  condition,  and  the  assured  may  recover, 
notwithstanding  that  the  loss  may  have  taken  place  after  the  alteration 
and  before  notice  (c).  It  is  for  the  insurers  to  prove  the  absence  of  notice  (d). 
The  condition  may,  and  in  practice  usually  does,  provide  not  only 
for  the  giving  of  notice,  but  also  for  obtaining  the  sanction  of  the  insurers 
to  the  alteration.  There  may  be  an  express  provision  that  such  sanction 
must  be  obtained  before  the  alteration  is  to  be  made  (e)  ;  or  the  terms  of 
the  condition  may  contemplate  the  giving  of  the  sanction  afterwards  (/). 
The  assured  cannot  safely  make  any  of  the  prohibited  alterations  without 
first  obtaining  the  sanction  of  the  insurers  (g),  unless  the  condition  clearly 

(t)  Glen  v.  Lewis  (1853),  8  Ex.  607,  where  Cox  (1856),    1   H.    &   N.   533   Ex.   Ch.,   per 

the  introduction  of  a  steam-engine  for  experi-  COCKBURN,  C.  J.,  at  p.  540  ;   Barrett  v.  Jenny 

mental  purposes,  which  was  only  used  on  (1849),  3  Ex.  535. 

one  occasion  avoided  the  policy ;   Rhodes  v.  (z)  As    to    what    constitutes    a    sufficient 

Union  Insurance  Co.  (1883),  2  N.  Z.  L.  B.  notice,  see  p.  249,  post. 

(Sup.    Ct.)    106,    where     the    assured    was  (a)  Canada  Landed  Credit  Co.  v.  Canada 

ignorant  of  the  alteration.  Agricultural  Co.  (1870),  17  Grant  (U.  C.)  418, 

(u)  Glen  v.  Lewis,  supra.  where  the  condition  related  to  the  premises 

(x)  Lindsay   v.    Niagara   District    Mutual  insured  becoming  unoccupied. 

Fire  Insurance  Co.  (1869),  28  U.  C.  Q.  B.  326,  (b)  Pirn  v.  Reid  (1843),  6  M.  &  G.  1,  per 

where  it  was  held,  on  a  condition  prohibiting  COLTMAN,  J.,  at  p.  21 ;  Canada  Landed  Credit 

any  addition  to  the  insured  building  without  Co.    v.     Canada    Agricultural    Co.,    supra  ; 

notice,  that  it  was  unnecessary  for  the  in-  R/iodes  v.  Union  Insurance  Co.,  supra,  where 

surers    to    prove    that    the    risk    had    been  sixty   days   was   held   to    be    more   than    a 

increased,   and  that  they   were  entitled   to  reasonable  time. 

succeed   on    proving    the    addition    without  (c)  See  the  cases  cited  in  note  (b),  supra. 

notice ;    Merrick  v.  Provincial  Insurance  Co.  (d)  Barrett    v.   Jenny,   supra,  per  PAKKE, 

(1855),  14  U.  C.  Q.  B.  439,  where,  on  a  con-  B.,  at  p.  542.     Notice  to  an  agent  may  be 

dition  avoiding   the  policy  if   the   building  sufficient ;   see  p.  250,  post. 

containing  the  goods  insured  should  be  used  (c)  McClure  v.   Lancashire  Insurance   Co. 

for    any    trade    or    business    denominated  (1860),  6  Ir.  Jur.  (N.  s.)  63. 

hazardous  unless  agreed  to  by  the  insurers,  ( /  )  See  Barrett  v.  Jenny,  supra,  where  the 

it  was  held  that  the  policy  was  avoided  by  condition  was  that  the  alteration  must   be 

the  fact  that  a  hazardous  trade  had  been  immediate^     notified;      Peck     v.     Phn-nir 

carried  on  without  notice  to  the  insurers,  and  Mutual  Insurance  Co.  (1881),  45  Can.  Q.  B. 

that  no  question  as  to  increase  of  risk  thereby  620,  where  the  condition  provided  for  the 

was  left  for  the  jury.  avoidance  of  the  policy  "  unless  the  change  be 

(y)  Baxendale  v.  Haruey  (1859),  4  H.  &  N.  promptly  notified." 

445,  per  POLLOCK,  C.B.,  at  p.  451  ;   Stokes  v.  (g)  See      Glen     v.      Lewis,      supra,      per 
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contemplates  that  such  sanction  may  follow  the  alteration.  Even  in 
this  case  it  is  more  prudent  for  him  to  obtain  it  first. 

The  sanction  of  the  insurers  may  be  refused  altogether,  or  may  only 
be  granted  in  consideration  of  an  increased  premium  (/i).  If,  notwith- 
standing the  refusal  of  the  insurers,  the  alteration  is  persisted  in,  the  con- 
dition applies  and  the  policy  is  avoided  by  the  making  of  a  prohibited 
alteration.  The  policy  will  similarly  be  avoided  if  the  sanction  is  given 
in  consideration  of  an  increased  premium,  and  such  premium  is  not  paid, 
since  the  terms  upon  which  the  sanction  has  been  given  have  never  been 
performed,  and  the  sanction  has  therefore  never  taken  effect  (i).  Where, 
however,  the  condition  provides  that  a  breach  is  to  avoid  the  policy  only 
as  regards  that  part  of  the  subject-matter  insured  which  is  affected  by 
the  alteration,  the  policy  will  remain  in  force  as  to  the  remainder  ;  but 
the  insurers  may,  to  meet  such  a  case,  by  the  terms  of  the  condition,  reserve 
the  right  to  terminate  the  whole  insurance  effected  by  the  policy  (fc). 

The  condition  usually  provides  that  the  sanction  of  the  insurers  is 
to  be  signified  by  a  memorandum  indorsed  on  the  policy  (/).  The  insurers 
may,  however,  waive  the  necessity  for  this  memorandum,  or  may  be 
estopped  by  their  acts  or  conduct  from  relying  upon  its  absence  (m). 

(4)  Conditions  prohibiting  increase  of  risk  without  sanction.  By  such  a 
condition,  which  is  the  one  most  usually  employed  in  practice  (H),  the  prohi- 
bition is  confined  to  the  making  of  such  alterations  as  increase  the  risk,  and 
at  the  same  time  the  obligation  is  imposed  upon  the  assured  of  obtaining 
the  sanction  of  the  insurers.  To  avoid  the  policy,  therefore,  it  is  necessary 
to  show  not  only  that  the  alteration  in  question  increases  the  risk,  but 
also  that  the  sanction  of  the  insurers  has  not  been  obtained.  The  condi- 
tion usually  provides  that  the  sanction  is  to  be  signified  by  indorsement 
on  the  polic}'.  This  provision  is  an  important  factor  in  determining  whether 
the  particular  condition  avoids  the  policy  in  the  case  of  alterations  other 
than  those  of  a  permanent  character  (o). 

Where,  after  an  alteration  increasing  the  risk  has  been  sanctioned  by 
the  insurers,  and  duly  indorsed  on  the  policy,  a  second  alteration  is  made 
which,  though  increasing  the  original  risk,  does  not  amount  to  an  increase 
of  risk  as  compared  with  the  alterations  sanctioned,  the  policy  is  probably 
avoided 


PAEKE,    B.,   at    p.  618.      In   this  case  the  Commercial  Insurance  Co.    (1872),   33   Can. 

condition    usi>d    was   ss  imply   that   notice   of  Q.  B.  69,    where  the  assured  had   sent  his 

alteration  must  be  given.  policy  to  the  company  for  indorsement  and 

(//)  The  condition   may  provide  for  this,  it  was  returned  to  him  without  indorsement 

but  it  does  not  appear  to  be  necessary.  accompanied   by  a  statement  that  all  had 

(?')  Compare  Harvey   v.    Mutual  Fire  In-  been  done  under  the  policy  and  conditions 

xiiratice  Co.  of  Prescol  (1862),  11  U.  C.  C.  P.  that     was     necessary.     Compare     Peck     v. 

394.  Phoenix    Mutual   Insurance    Co.    (1881),    45 

(/.-)  Sun  Fire  Office  v.  Hart  (1889),  14  A.  C.  Can.  Q.  B.  620  ;  Canada  Landed  Credit  Co.  v 

98  ;   see  p.  169,  ante.  Canada  Agricultural  Insurance   Co.    (1870), 

(I)  The  agent  through  whom  the  insurance  17  Grant  (U.  C.)  418. 

\\as  originally  effected  is  usually  authorised  (n)  See  Appendix  II. 

to    indorse    the    requisite    memorandum    in  (o)  Barrett  v.  Jermy  (1849),  3  Ex.  535,  per 

ordinary  cases  of  alteration.  PARKE,  B.,  at  p.  545;  Pirn  v.  Reid  (1843), 

(m)  Wing  v.  Harvey  (1854),  5  De  G.  M.  &  G.  6  M.  &  G.  1,  18  (reporter's  note). 

265  (life  assurance)  ;   Armstrong  v.  Turqnand  (p)  In   Campbell  v.  Liverpool  mid  London 

(1858),  9Ir.  C.  L.  32  (life  assurance)  ;  Smith  v.  Fire  and  Life  Insurance  Co.  (1869),  13  L.  Can. 
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SECT.   3.    ALTERATIONS  FALLING   WITHIN  THE  CONDITIONS. 

The  alterations  which  are  usually  dealt  with  by  express  conditions  (q) 
may  be  classified  as  follows,  namely— 

(1)  Structural  additions  and  alterations.     The  making  of  additions  to 
or  alterations  of  the  buildings  insured,  or  containing  the  property  insured, 
is  generally  provided  for  by  an  express  condition  (r),  under  which  the 
policy  is  avoided  if  the  addition  or  alteration  made  violates  the  condition  (s). 
Adjacent  buildings  are  sometimes  brought  within  its  scope  (t). 

(2)  Fallen  buildings.     Where  the  whole,  or  part  (u)  of  the  building 
insured,  or  containing  the  property  insured,  falls  either  from  weakness  or 
other  cause  not  proceeding  from,  and  without  the  agency  of  fire,  there 
may  be  a  condition  providing  for  the  immediate  cesser  of  the  policy  (x). 
In  this  case  the  insurers  are  discharged  from  their  obligations  under  the 
policy  by  the  fall  either  of  the  building  as  a  structure  or  of  such   a 
substantial  and    important   part   of  it  as   would  impair    its    usefulness 
as  such  and  leave  the  remaining  part  of  the  building  subject  to  an  increased 
risk  of  fire  (?/).     Apart  from  such  a  condition,  if  the  whole  (z)  building 
insured  falls,  it  ceases  to  exist  as  a  building,  and  therefore  the  description 
of  the  subject-matter  in  the  policy  is  wholly  inapplicable.     It  would  seem, 
therefore,  in  this  case,  that  the  policy  becomes  void  and  does  not  cover 
a  subsequent  destruction  by  fire  of  the  ruins  (a).     In  the  case  of  goods 
specifically  insured  as  contained  in  a  building,  the  fall  of  the  building, 
if  complete,  would  equally  seem  to  invalidate  the  policy,  the  statement 

Jur.  309,  it  was  held  that  the  policy  was  not  buildings  insured,  if  not  notified,  etc.,  should 

avoided,  though  the  second  alteration  had  avoid  the  policy,  and  it  was  held    that   an 

been  neither  sanctioned  nor  indorsed  on  the  addition  to  the  hotel  insured  and  an  altera- 

policy.     See,    however,    Sovereign   Fire   In-  tion  in  the  outbuildings,  which  were  included 

surance  Co.  v.  Moir  (1887),  14  Can.  Sup.  Ct.  in  the  insurance,  avoided  the  whole  policy, 

612,    where    the    condition    prohibited    the  though  otherwise  divisible, 

carrying    on    of    hazardous    trades    without  (t)  Compare  Littlejohn  v.  Norwich  Union 

the  sanction  of  the  insurers,  and  it  was  held  Fire  Insurance  Society  (1905),  3  T.  H.  374, 

to  be  broken  by  the  establishment  of  a  trade  where  the  condition  provided  that  the  policy 

which  was  classed  as  hazardous,  although  such  should  be  void  if  the  assured  failed  to  give 

trade  was  in  fact  less  dangerous  than  the  trade  notice  of  a  change  in  the  nature  of  the  occu- 

originally  allowed  by  the  policy,  and  although  pation   of   the   premises   insured   or   of   the 

there  was  therefore  no  increase  of  risk.     In  adjacent  premises. 

practice  there  is  usually  an  express  condition  (u)  Where  the  condition  only  refers  to  the 

which  has  the  effect  of  restricting  the  sanction  fall  of  a  building,  and  does  not  use  the  words 

to  the  actual  alteration  sanctioned.  "  or  any  part  "    of   it,   the   condition   only 

(q)  It    is    impossible    to    enumerate    the  applies  where  the  whole  building  falls ;    see 

various   forms   of   conditions   that   may   be  May,  s.  263  A. 

used,  or  to  discuss  their  application  in  detail,  (x)  This  condition  is  commonly  called  the 
since  much  depends  on  the  circumstances  of  "  fallen  buildings  clause  ;  "  see  Tooted,  Broad- 
trie  particular  case  (see  Thompson  v.  Equity  hurst,  Lee  Co.  v.  London  and  Lancashire.  Fire 
Fire  Insurance  Co.  and  Union  Bank  of  Canada,  Insurance  Co.  (1908),  reported  in  Appendix 
[1910]  A.  C.  592,  596  P.  C.).  The  conditions  IV. 

usually  found  in  the  modern  form  of  policy  (y)  Ibid.,  where  the  building  containing  a 

are  set  out  in  Appendix  II.  portion  of    the   goods    insured    was  thrown 

(r)  See  Appendix  II.  down  by  the  Jamaica  earthquake. 

(s)  For  an  instance  of  the  application  of  (:)  As  to  the  case  where  only  part  of  the 

such    a    condition,    see    Kuntz    v.    Niagara  building  falls  and  the  identity  of  the  building 

District    Fire    Insurance     Co.     (1866),     16  remains,  see  May,  s.  263  A. 

U.  C.  C.  P.  573,  where  the  condition  pro-  (a)  See  May,  s.  412. 
vided  that  any  alteration  or  addition  to  the 
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as  to  the  building  being  an  integral  part  of  the  description  (b).  If,  how- 
ever, goods  are  simply  insured  under  the  general  description  of  "  goods," 
a  fall  of  the  building  in  which  they  happen  to  be,  can  have  no  effect  upon 
the  validity  of  the  policy. 

(3)  Introduction  of  prohibited  articles.  The  policy  may  contain  a 
condition  relating  to  the  introduction  of  certain  specified  articles  into  the 
building  insured  or  containing  the  property  injured  (c).  Such  a  condition 
is  usually  framed  in  one  or  other  of  the  following  forms,  namely— 

(i)  The  condition  may  be  framed  in  terms  so  stringent  as  absolutely 
to  prohibit  the  introduction  of  the  specified  article,  in  which 
case  its  mere  presence  in  the  building  is  a  breach  of  the  condi- 
tion and  avoids  the  policy  (d). 

(ii)  The  condition  may  not  prohibit  the  introduction  of  the  specified 
article  absolutely,  but  limit  the  quantity  of  it  which  may  be 
introduced  (e).  In  this  case  the  policy  is  only  avoided  by  its 
presence  in  excess  of  the  quantity  so  limited  (/). 

In  either  case,  where  the  presence  of  the  prohibited  article  amounts 
to  a  breach  of  the  condition,  it  is  immaterial  whether  the  fire  was  or  was 
not  occasioned  thereby  ((/). 

\  form  of  this  condition  in  common  use  provides  that  certain  articles 
shall  not  be  "  kept  "  or  "  stored  or  kept  "  in  the  building  insured  or  con- 
taining the  property  insured.  Such  articles  usually  belong  to  the  classes 
of  goods  called  hazardous  (Ji).  This  form  of  the  condition  is  less  stringent 
in  its  application.  The  prohibition  does  not  extend  to  the  occasional  or 
casual  introduction,  for  a  specific  purpose,  of  an  article  specified  in  the 
condition  (i),  or  to  its  presence  in  small  quantities  for  domestic  or  other 
similar  use  (k).  In  neither  case,  therefore,  is  the  policy  avoided,  even 

(6)  May,  s.  412 ;   and  see  p.  18,  ante.  than  fifty-six  pounds  of  gunpowder  on  the 

(c)  See  Appendix  II.  premises     containing     the     goods     insured ; 

Thompson  v.  Equity  Fire  Insurance  Co.  and 

(,l)  My,  v.  Sottefty  (1887),  M.  &  M .90  Unio£  Sank  Oj  Canada,   [1910]    A.  C.    592 

per  Lord  IKXTERDEN,  C.J.,  at  p.  92 :  j,   (, 

the     company     intended    to     stipulate     not  ,,.           ,      ., 

Iv   that  no   fire   should   habitually    be  $  Beaam  Fire  and  Life  Assurance  Co.  v. 

kept  on  the  premises,  but  that  none  should  Gtbb>  sllPra>  at  P-  £ 

ever  be  introduced    upon    them,  they  might          (h)  Such    goods    include    gunpowder    and 

have    expressed   themselves    to    that   effect,  other  explosives,  petml,  benzine,  and  other 

and  the  same  remark  applies    to  hazardous  highly  inflammable  articles. 

goods  also."  ((-)  Dobgon  v.  $,,{/„  I,,,,  .--H/JW,  where  a  con- 

(e)  Hi'irmi  i'"n-<  in/'/  LiJ(  Assuranct  ('<>.  v.  dition  against  the  keeping  of  fire  and  deposit 

Cilih  ( IXic'i.  I  M.,. in-  P.  C.  (N.  s.)  7:;.  where  the  of  ha/ardoiis  Broods  was  held  not  to  be  broken 

condition  provided  that  if  more  than  twenty  by  the  making  of  a  fire  and  the  introduction 

pounds    of    gunpowder    should    be    on    the  of  a  tar  barrel  for  the  purpose  of  repairs. 
premisee  at  the  time  when  any  loss  happened,         (l.}  T/lltllllMOn    v.    y;,,,,/,,,   Firc   insurancc 

such  loss  would  not  be  made  good;    CW/y.  Co_    and    Union    ,.„„,.    nf    Canttda    8     ra 

Jarvia  (1850),  Searle's  IJ.  (Cape)  Sup.  Ct.  1,  where    the  condition    excluded  liability  for 

where  only  sufficient  spirits  VN ere  to  be  kept  Ioss    occurring   while    gasolene  "   is   stored 

in  stock  for  the  purpose  of  preparing  wine.  Or  kept   in    any  building    insured/'   and   it 

(/)  Mcfcirun  v.  <!i<lhri  l>f  (Istinj.  II!  Moon-  was  held  that  the  condition  was  not  broken 

1'   '  .  .'I'M,  where  the  condition  provided  that  by   the    presence    of    a    small    quantity    of 

the  policy  should  bu  void  if  there  were  more  gasolene  in  a  stove  ;    Merrick  v.  Provincial 
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though  the  prohibited  article  is  in  fact  the  cause  of  the  fire  (I}.  The  words 
"  storing  and  keeping  "  mean  habitual  keeping  (m)  in  considerable  quan- 
tities (n),  and  apply  to  the  introduction  of  the  prohibited  articles  for  such 
purposes  as  warehousing  or  keeping  as  stock  for  trade  (o). 

(4)  Use  of  prohibited  articles.  There  may  be  a  condition  relating  to 
the  use  of  specified  or  indicated  articles  in  the  building  insured,  or  con- 
taining the  property  insured  (p).  Two  classes  of  such  conditions  must 
be  distinguished,  namely  — 

(i)  Conditions  which  are  so  stringently  framed  as  to  prohibit  absolutely 
the  use  of  the  article  therein  named.  A  single  act  of  user, 
therefore,  is  a  breach  of  this  condition,  and  avoids  the  policy  (q)  ; 
however  short  the  period,  and  whatever  the  purpose  for  which 
the  article  is  used  (r}  ;  and  it  is  none  the  less  a  breach,  although 
it  is  wholly  unconnected  with  a  subsequent  fire  and,  in  fact, 
took  place  long  before  (s). 

(ii)  Conditions  which  point  to  something  in  the  nature  of  an  habitual 
or  permanent  user  (f),  in  which  case  the  occasional  or  experimental 
use  of  the  article  will  not  avoid  the  policy  (u). 


Insurance  Co.  (1855),  14  U.  C.  Q.  B.  439, 
where  the  use  of  sulphur  in  a  stove  for 
bleaching  bonnets  was  held  not  to  be  a  breach 
of  a  condition  prohibiting  the  keeping  of 
(inter  alia)  sulphur,  on  the  ground  that  the 
word  "  keeping  "  meant  keeping  in  stock  ; 
Mitchell  v.  Citi/  of  London  Assurance  Co. 
(1888),  15  Ont.  App.  262,  where  the  keeping 
of  a  gallon  of  lubricating  oil  for  the  purpose 
of  lubricating  an  engine  was  held  not  to  be 
a  "  storing  or  keeping  "  of  oil  within  the 
meaning  of  the  condition. 

(/)  Thompson  v.  Equity  Fire  Insurance  Co. 
and  Union  Bank  of  Canada,  [1910]  A.  C. 
592  P.  C. 

(m)  Ddbson  v.  SotJieby,  (1827),  M.  &  M.  90. 

(n)  Thompson  v.  Equity  Fire  Insurance  Co. 
and  Union  Bank  of  Canada,  supra,  at  p.  596  : 
"  What  is  the  meaning  of  the  words  '  stored 
or  kept '  in  collocation  and  in  the  connection 
in  which  they  are  found  ?  The}'  are  com- 
mon English  words  with  no  very  precise  or 
exact  signification.  They  have  a  somewhat 
kindred  meaning,  and  cover  very  much  the 
same  ground.  The  expression,  as  used  in 
the  statutory  condition,  seems  to  point  to 
the  presence  of  a  quantity  not  inconsiderable, 
or  at  any  rate  not  trifling  in  amount,  and  to 
import  a  notion  of  warehousing  or  depositing 
for  safe  custody  or  keeping  in  stock  for 
trading  purposes.  It  is  difficult,  if  not  im- 
possible, to  give  an  accurate  definition  of  the 
meaning,  but  if  one  takes  a  concrete  case  it 
is  not  very  d  ifficult  to  say  whether  a  particular 
thing  is  '  stored  or  kept '  within  the  meaning 
of  the  condition.  No  one  probably  would 


say  that  a  person  who  had  a  reasonable 
quantity  of  tea  in  his  house  for  domestic  use 
was  '  storing  or  keeping  '  tea  there,  or  (to 
take  the  instance  of  benzine,  which  is  one 
of  the  proscribed  articles)  no  one  would  say 
that  a  person  who  had  a  small  bottle  of 
benzene  for  removing  grease  spots  or  cleans- 
ing purposes  of  that  sort  was  '  storing  or 
keeping  '  benzine." 

(o)  Ibid. 

(p)  Compare  p.   164,  ante. 

(q)  Glen  v.  Lewis  (1853),  8  Ex.  607,  where 
the  introduction  and  use  of  a  small  steam- 
engine  on  one  occasion  for  the  purpose  of 
seeing  whether  it  was  suitable  was  held  to  be 
a  breach  of  the  condition. 

(r)  Ibid.,  per  PARKE,  B.,  at  p.  618  : 
"  Nothing  being  said  about  the  intention  of 
the  parties  as  to  the  particular  use  of  it  " 
(e.g.  a  steam-engine),  "  and  as,  if  it  be  used, 
the  danger  is  precisely  the  same  with  what- 
ever object  it  is  used,  it  seems  to  us  that  it 
makes  no  difference  whether  it  is  used  upon 
trial  with  the  intent  of  ascertaining  whether 
it  will  succeed  or  not,  or  as  an  approved 
means  of  carrying  on  the  plaintiff's  business." 

(,s)  Ibid.,  per  PARKE,  B.,  at  p.  617.  Com- 
pare Barrett  v.  Jermy  (1849),  3  Ex.  535. 

(t)  Glen  v.  Lewis,  supra,  per  PARKE, 
B.,  at  p.  617.  Compare  Barrett  v.  Jermy, 
supra. 

(u)  Glen  v.  Lewis,  supra. 
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What  acts  amount  to  a  user  within  the  meaning  of  the  condition 
depend  upon  the  particular  words  used  (#),  and  upon  the  nature  of  the 
articles  specified  or  indicated  (//).  But  it  must  be  noted  that  a  mere 
introduction  of  the  specified  article  into  the  building  in  question  is  not 
a  breach  of  this  condition  ;  it  is  the  use  and  the  use  only  that  is 
prohibited  (z). 

Sometimes  the  condition  does  not  absolutely  prohibit  the  use  of  the 
article,  but  only  limits  the  lime,  manner,  or  purpose  of  its  use.  The 
principles  of  construction  indicated  above  apply  equally  to  such  a  condi- 
tion (a). 

(5)  Use  of  buildings.  The  polic}r  may  contain  a  condition  as  to  altera- 
tion in  the  use  for  which  the  building  insured,  or  containing  the  property 
insured,  may  be  occupied,  or  in  the  trade  or  business  which  is  carried  on 
therein  (/;).  It  must  be  noted  that  a  description  in  the  policy  of  the 
user  (c),  or  of  the  trade  or  business  carried  on  (d),  does  not  necessarily 
import  a  condition  that  such  user  or  trade  or  business,  as  the  case  may 
be,  shall  not  be  altered  (e).  The  condition  may  prohibit  or  restrict  any 
such  alteration  in  the  same  way  as  in  the  case  of  any  other  alteration  ; 
and  the  question  as  to  what  acts  amount  to  a  breach  of  this  condition, 
so  as  to  avoid  the  policy,  is  determined  by  reference  to  the  same  principles. 
A  condition  against  alteration  of  trade  or  business  clearly  contemplates 


(x)  Stokes  v.  Cox  (1856),  1  H.  &  N.  533 
Ex.  Ch.,  where  the  condition  was  directed 
against  a  user  increasing  the  risk,  and  the 
jury  found  that  the  risk  was  not  increased ; 
WhiteJiead  v.  Price  (1835),  2  C.  M.  &  R.  447, 
where  a  condition  that  the  mill  insured  was 
to  be  worked  by  a  steam-engine  by  day  only 
was  held  not  to  be  broken  by  the  working 
of  the  steam-engine  by  night,  the  mill  itself 
not  being  worked  by  night,  followed  in  Mayall 
v.  Mitford(18Zl),  6  A.  &  E.  670,  where  a 
condition  that  the  mill  insured  should  be 
worked  by  day  only  was  not  broken  by  part 
of  the  mill  being  worked  by  night. 

(y)  Whitehead  v.  Price,  supra  ;  Mai/all  v. 
M  it  ford,  supra. 

(:)  Glen  v.  Leu-is  (1853),  8  Ex.  607,  per 
PARKE,  B.,  at  p.  618.  Compare  Stokes  v.  Cox, 
supra,  per  BRAMWELL,  B.,  in  the  Court  below, 
at  p.  336;  Barrett  v.  «/mn?/(1849),3Ex.535,per 
PARKE,  B.,  at  p.  543  :  "  Mere  alterations,  in 
the  case  of  the  removing  of  a  firegrate  or 
furnace,  never  increase  the  risk  ;  it  is  only 
the  use,  and  the  ordinary  use,  of  a  fireplace 
so  put  up  that  increases  the  risk ;  as,  for 
instance,  a  man  might  alter  his  house  so  as 
to  cause  in  every  room  the  beams  which 
support  the  roof  to  come  into  the  chimney 
or  fireplace  ;  or  he  might  put  up  a  liivplace 
in  the  centre  of  his  drawing-room.  I'.ut  t  In- 
mere  alteration  would  not  increase  the  risk, 
lint  the  use  and  employment  added  to  lilt- 
ordinary  use  would,  and  that  seems  to  ha  NX- 


escaped  the  observation  of   the  judge  and 
jury." 

(a)  Whitehead     v.     Price,    supra,     where 
the    condition    was    that    the    mill    insured 
should    be    worked  by  day   only,  approved 
in    Mayall   v.     Jlitford,    supra,    per    COLE- 
RTDGE,     J.,     at     p.     674 ;      Calf  v.    Jurci* 
(1850),   1   Searle's    R.    (Cape)   Sup.    Ct.     1, 
where    the     condition     permitted     the     in- 
troduction   of    spirits    only    for    preparing 
wine  and  spirits  were  subsequently  brought 
in  and  kept  for  sale. 

(b)  Such   conditions  are   usually   directed 
against  an  increase  of  risk  by  reason  of  the 
introduction  of  processes  of  manufacture,  or 
of  changes  of  trade  or  business  to  another 
of    a    more  hazardous  nature ;   see  p.    1(34, 
ante. 

(c)  Shaw  v.  Robberds  (1837),  6  A.  &  E.  75, 
where  the  property  insured  was  described  as 
"  a  kiln  for  drying  corn  in  use." 

(d)  Compare  Peck  v.  Phcenix  Mutual  In- 
surance Co.  (1881),  45  Can.  Q.  B.  620,  where 
a  policy  on  a  grocer's  shop  was  held  not  to  be 
avoided  by  the  shop  being  subsequently  used 
for  dealing  in  furniture     and  a  small  room 
In-hind  it  for  carpentering. 


(e)  Shatr  v. 
DEXMAV,  < '.  .1.. 
ante. 


Robberds,    supra,    per    Lord 
at  p.  82  ;  see  further,  p.  195, 
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an  alteration  of  a  permanent  character  (/),  and  is  not  broken  by  the 
assured  engaging  in  an  isolated  transaction  outside  the  business  specified 
in  the  policy  (</).  A  single  act  of  user  may,  if  the  condition  be  sufficiently 
stringent,  avoid  the  policy  (h).  As  a  rule,  however,  the  user  to  which  the 
condition  is  intended  to  apply,  is  not  a  casual  or  temporary  user,  but  a 
real  change  in  the  purpose  for  which  the  building  in  question  is  used.  Thus, 
the  calling  in  of  a  carpenter  to  do  casual  repairs  or  work  of  a  similar  occa- 
sional nature  is  not  a  breach  of  the  condition  ordinarily  employed  (i)  ; 
but  there  is  plainly  an  alteration  within  the  meaning  of  the  condition  if, 
after  the  date  of  the  policy,  he  begins  to  work  habitually  at  his  trade  in 
the  building  (k). 

(6)  Change  of  occupancy.  The  policy  may  contain  a  condition  pro- 
viding that  the  policy  is  to  be  avoided  in  the  event  of  any  change  in  the 
occupancy  or  tenancy  of  the  building  insured  or  containing  the  property 
insured.  Any  such  change  is  not  an  alteration  in  the  use  for  which  a 
building  may  be  occupied  ;  nor  is  it  of  itself  an  increase  of  risk  (I).  It 
does  not  therefore  avoid  the  policy  in  the  absence  of  an  express  condition 
to  that  effect  (m). 

Leaving  a  building  unoccupied  is  not  a  breach  of  a  condition  against 
change  of  occupancy  (ri)  ;  nor,  except  in  special  circumstances,  is  it  a 
breach  of  a  condition  against  increasing  the  risk  (o).  To  avoid  the  policy 
in  such  an  event  a  special  condition  is  necessary  (p).  A  mere  temporary 


( / )  Merrick  v.   Provincial  Insurance  Co.  (k)  Compare  Quin  v.  National  Assurance 

(1855),  14  U.  C.  Q.  B.  439,  where  a  policy  on  a  Co.  (1839),  Jones  &  Car.  316  Ex.  Ch.,  at  p. 

dry  goods  store  was  avoided  by  the  assured  333. 

introducing  into  the  premises  the  business  n\   T     •            o        T                  -nc 

n,    .  ,,     s,.           i  •  u                       j  (')  irvmg  v.  bun  insurance  Office,     190b] 

oi  hat  bleaching,  which  was  a  hazardous  busi-  O  R  C  24 

ness  within  the  meaning  of  the  condition ; 

Sovereign  Fire  Insurance  Co.  v.  Moir  (1887),  (m)  Ibid. 

14  Can.   Sup    Ct    612,   where  the  business  (n}  Qmdd  y   BrMsh  America  Assurance  Co. 

introduced,  though  less  hazardous  than  the  (1868)  2?  c   c    Q  R  4?3     com       e  London 

business  described  m  the  policy   was  held  to  and  Lancashire  Insumnce  do.  v.  Honey  (1876), 

avoid    the    policy.     Compare    Chapman    v.  2  yict   L  R   7   where  the  fact  thft    j£ri*£ 

Lancashire  Insurance  Co    (1868)    13  L.  Can.  degcribed  as  a  farm  h           the  column  in  ^ 

Jur.  36,  where  the  subletting  of  part  of  the  applicatlon  form  for  the  name  of  the  occu. 

insured    premises    described    in  the  policy  pant  being  left  blank,  were  unoccupied  at  the 

as  being  occupied  by  the  assured  as  a  bonded  date  of  t)fe      u       flnd  remained  „*       to  the 

warehouse  and  by  other  tenants  as  offices  time  of  thel        ^  hdd  not  to  be  /breach. 

to  a  common  warehouseman  tor  the  storage 

of  goods,  was  held  to  avoid  the  policy.  (o)  Foy   v.    Aetna   Insurance    Co.    (1854), 

(g)  Shawv.  Robberds  (1837),  6  A.  &  E.  75,  3  A11611  (N.B.)  29,  where  it  was  held  that 

where  the  casual  use  of  a  kiln  described  in  leaving    premises    unoccupied    was    not    a 

the  policy  as  "  a  kiln  for  drying  corn  in  use  "  breach  of  a  condition  against  increasing  the 

for  the   purpose    of  drying    bark    was   held  risk>  unless  it  was  shown  that  in  the  circum- 

not  to  be  an  alteration  of  business.  stances   and   situation   of   the    building,    its 

(h)  Compare  p.  205,  ante.  destruction  by  fire    was  more  probable  than 

when  occupied;    Canada  Landed  Credit  Co. 

(i)Ottau-a,  etc.,  Co.  v.  Liverpool  and  London  v.      Canada     Agricultural     Insurance      Co. 

and  Olobe  Insurance  Co.  (1869),  28  U.  C.  Q.  B.  (1870),  17  Grant.  (U.  C.)  418. 
518,   where  the  temporary  introduction   of 

painters  and  carpenters  was  held  not  to  be  (p)  Abrahams     v.      Agricultural     Mutual 

a  breach  of  the  condition.    Compare  Shaw  v.  Assurance  Association  (1876),  40  Can.  Q.  B. 

Robberds,  supra.  175  ;    \Villiams  v.  Canada  Farmers'  Mutual 
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absence  from  the  building  is  not  a  breach  of  such  a  condition  (q).  It  is 
usual,  however,  to  specify  a  limited  number  of  days  during  which  it  may 
be  so  left  (r). 

Fire    Inxitnntcr    Co.    (187(1).   '11    Can.    C.  P.  (iincucy   of  the  policy  did  not  necessarily 

119.  mean  that  he  must  never  be  absent  or  that 

(17)  Compare  Xicholxon   \.  Colonial  Mitt  mil  lie  must  always  sleep  there. 

Insurance    Co.    (1887),    13    Viet.    L.    R.    .r>S,  (r)    Abraham*     \.     Agricultural       Mutual 

\vliere  it  was  held  that  a  condition  requiring  Assurance  Association  (1870),  40  Can.  Q.   B. 

a  <  aretaker  to  be  kept  in  charge  diiring  the  175. 
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THE  assured  does  not  necessarily  retain  his  interest  in  the  subject-matter 
of  insurance  throughout  the  currency  of  the  policy.  He  may  assign  it 
to  another  person  either  absolutely  or  by  way  of  charge,  or  it  may  be 
transferred  to  another  by  operation  of  law.  It  then  becomes  necessary 
to  consider  the  effect  of  the  assignment  of  the  subject-matter  or  its  transfer 
by  operation  of  law,  as  the  case  may  be,  upon  the  validity  of  the  policy. 
A  further  question  arises  whether  the  policy  in  its  turn  is  capable  of  being 
assigned  or  transferred  with  or  without  the  subject-matter  to  which  it 
relates.  For  the  purpose  of  convenience  the  subject  may  be  divided 
into  the  following  heads,  namely  :— 

(1)  Assignment  of  the  subject-matter  of  insurance  by  the  voluntary 
act  of  the  assured  (a)  ; 

(2)  Assignment  of  the  policy  by  the  voluntary  act  of  the  assured  (b)  ; 
and 

(3)  Transfer,  whether  of  the  subject-matter  of  insurance,  or  of  the 
policy,  or  of  both,  by  operation  of  law  (c). 


SECT.  1.   ASSIGNMENT  OF  THE  SUBJECT-MATTER. 

An  assignment  of  the  subject-matter  of  insurance  by  virtue  of  an  agree- 
ment between  the  assured  and  the  transferee,  may  affect  the  validity  of 
the  policy  by  reason  of  the  rule  that  the  assured  must  at  the  date  of  the 
loss  possess  an  insurable  interest  (d). 

(a)  See  infra.  (c)  See  p.  223,  post. 

(b)  See  p.  214,  post.  (d)  See  p.  26,  ante. 

W.I.  P 
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The  assignment  of  the  sulijtri-inatliT  is,  as  a  rule,  dealt  with  by  an 
express  condition  in  the  policy  (e).  Such  a  condition  may,  and  usually 
does,  apply  only  to  an  aksolute  transfer,  and  not,  in  the  absence  of  a 
clear  stipulation  to  the  contrary,  to  a  transfer  by  way  of  mortgage  or 
charge  (/). 


Sub-sect.  1.     Sale  and  Purchase. 

Where  the  assignment  of  the  subject-matter  of  insurance  is  carried 
out  by  an  agreement  of  sale  and  purchase,  the  right  of  the  assured  to 
recover  upon  his  policy,  in  the  event  of  a  fire  taking  place  after  the  date 
of  the  agreement,  is  governed  by  the  following  rules,  namely  :— 

(1)  An  absolute  conveyance  (g)  of  the  subject-matter  from  the  assured 
to  a  purchaser  (li),  accompanied  by  the  receipt  of  the  agreed  considera- 
tion, divests  the  assured  of  his  interest  in  the  subject-matter.     He  cannot, 
therefore,  in  the  event  of  its  subsequent  destruction  by  lire,  recover  upon 
any  policy  by  which  it  may  have  been  insured,  since  he  has  suffered  no 
loss,  and  there  is  consequently  nothing  to  which  the  right  of  indemnity 
can  attach  (r). 

(2)  The  validity  of  a  policy  is  not  affected  by  the  mere  fact  that  the 
assured  has  entered  into  a  contract  to  convey  the  subject-matter  of  in- 
surance (fc),  even  though,  as  between  the  assured  and  the  purchaser,  the 
risk  has  passed  to  the  purchaser  (I).     The  existence  of  the  contract  does 


(e)  See  Appendix  II.  For  a  list  of  such 
conditions,  see  May,  p.  575  (Appendix  to 
I'h.  XII.)- 

(/)  See  p.  213,  post. 

(g)  By  a  conveyance  is  meant  the  actual 
transfer  of  the  property  in  the  subject- 
matter  from  the  assured  to  the  purchaser. 
In  the  case  of  buildings  this  is  effected  by 
the  execution  of  a  deed  ;  in  the  case  of 
chattels,  it  may  be  effected  by  the  mere 
terms  of  the  contract;  see  Chalmers,  Sale 
of  Coods,  7th  edition,  p.  !). 

(A)  The  transfer  may  he  shown  by  the  fact 
of  the  transferee  going  into  immediate  pos- 
ion,  an<!  al.-i,  taking  over  the  benefit  of 
an  e.\i,stiug  po|ie\-  (Doe  d.  Pearson  v.  Jfii  s 
(1S3L'),  8  Bing.  178,  per  BOS,\M>I  I;T,  J.,  at 
p.  J85). 

(i)  XoriJi  Ilrifi.^//  and  Mircmitili  Insurance. 
Co.  v.  Mofj'iH  (1871),  1,.  .H.  7  C.  P.  25,  where 
teas  which  had  been  sold  by  the  assured, 
and  for  which  they  had  been  paid,  \M n  hold 
not  to  be  covered  by  a  policy  on  "merchandise 
the  assnred's  own,  in  trust  or  on  commission, 
fur  \\hieh  they  are  responsible,"  there  lieing 
no  (iMi'j.iiHHi  on  the  assured  to  insure,  the 
fact  that  the  assured  had  voluntarily  paid 
to  the  purchasers  the  value  of  the  tea 
destroyed  making  no  difference;  Kauncr  v. 
7V..^on(1881),  18  Ch.  D.  1,  C.  A.,  per  COTTON, 
L..I.,  at  j>.  7:  "Thct'.H  b thai  MH'  insured  bad 
parted  with  all  interest  in  the  property 


insured  would  be  an  answer  to  the  claim  on 
the  principle  that  the  contract  is  one  of 
indemnity  only.  Ecclesiastical  Commis- 
sioners v.  Royal  Exchange.  Assurance  Cor- 
poration (1895),  11  T.  L.  R.  476;  Povics  v. 
In  IKS  (1843),  11  M.  &  W.  10  (marine  in- 
surance), followed  in  North  nf  England  Pure 
Oil  Cake  Co.  v.  Arc/i'iii'/il  Insurance  Co. 
(1875),  L.  R,  10  Q.  B.  249  (marine  insur- 
ance). 

(A-)  Colliiigridye  v.  Royal  Exchange  Assur- 
ance Corporation  (1877),  3  Q.  B.  D.  17.'!, 
where  a  notice  to  treat  in  respect  of  the 
insured  building  had  been  given  to  the  assured 
by  the  Metropolitan  Board  of  Works,  the 
amount  of  compensation  payable  had  been 
assessed  by  arbitration,  and  the  assured's 
title  to  the  building  accepted,  but  the  pre- 
mises had  been  burned  before  execution  of 
the  conveyance,  and  the  assured  was  held 
entitled  to  recover  the  full  amount  of  his 
insurance,  without  regard  to  the  dealings 
between  the  Board  and  himself. 

(/)  As  was  the  case  in  Collingridge  v.  Royal 
J\.ri-/iti niji'  A**>irnn<-u  t'/ir/i/n-iit/nn,  xvpra,  for 
"  the  risk  of  fire  was  the  Corporation's  risk 
from  the  time  of  the  notice  t<>  1  '••at''  (P/jo  /</./• 
Assurance  Co.  v.  Spoon.tr,  [1905]  2  K.  B.  7:.:;, 
per  BIGHAM,  J.,  at  p.  756).  As  to  when  the 
risk  passes  under  a  contract  of  sale,  see 
generally  Chap.  XXIX. 
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not,  in  itself,  divest  the  assured  of  his  ijasurable  interest,  which  continues 
by  reason  of  his  legal  ownership  of  the  subject-matter  ;  and  he  acquires 
a  further  interest  arising  out  of  the  possibility  of  the  purchaser  refusing 
to  carry  out  the  contract,  and  thereby  throwing  the  loss  on  him  (m). 
In  the  event,  therefore,  of  a  fire  taking  place  before  the  sale  is  completed 
by  the  execution  of  the  conveyance  and  the  receipt  of  the  consideration, 
the  assured  is  entitled  to  recover  to  the  full  extent  of  his  loss  within  the 
limits  of  the  policy  ;  the  existence  of  the  contract  and  even  the  certainty 
that  the  assured  will  finally  suffer  no  loss  at  all  because  of  the  purchaser's 
intention  to  complete,  and  his  undoubted  solvency,  cannot  be  taken  into 
account  as  diminishing  the  amount  recoverable  (ri).  Where,  however,  the 
sale  is  afterwards  completed,  the  receipt  of  the  consideration  will  prevent 
him  from  enforcing  his  policy  against  the  insurers,  as  he  will,  in  the  events 
that  have  happened,  have  sustained  no  loss,  or,  if  he  has  already  recovered 
under  his  policy,  will  impose  upon  him  the  obligation  of  bringing  the  sum 
received  from  the  purchaser  into  account  with  the  insurers  (o). 

(3)  A  conveyance  of  the  subject-matter,  unaccompanied  by  the  receipt 
of  the  consideration,  will  not,  it  would  seem,  affect  the  validity  of  the 
policy,  if  the  assured  has  not  parted  with  his  lien  as  unpaid  vendor  (]/). 
Although  the  conveyance  divests  him  of  his  legal  ownership,  he  neverthe- 
less retains,  by  virtue  of  his  lien,  an  insurable  interest  sufficient  to  keep 
the  policy  alive  (q),  and  it  is  immaterial  that  it  is  reduced  from  a  legal 
interest  to  a  mere  equitable  one  (r).     He  will,  therefore,  be  entitled,  as 
in  the  previous  case,  to  enforce  his  policy,  so  long  as  such  interest  remains. 
If,  however,  he  parts  with  his  lien  before  he  has  received  the  consideration, 
his  insurable  interest  under  the  policy  will  be  extinguished,  inasmuch  as 
his  relationship  to  the  subject-matter  of  insurance  has  ceased  to  exist. 
He  has  no  longer  a  right  to  look  to  the  subject-matter  as  securing  payment 
of  the  consideration  ;    his  sole  right  is  a  personal  right  as  an  ordinary 
creditor  against  the  purchaser  himself  (s). 

(4)  When  the  consideration  has  been  paid,  but  the  conveyance  of  the 
subject-matter  has  not  been  completed,  the  assured  retains  an  insurable 
interest  by  virtue  of  his  legal  ownership.     The  policy  therefore  remains 
in  force,  notwithstanding  such  payment  (t},  though  not  for  any  practical 
purpose,  since,  in  event  of  a  loss  before  completion,  the  assured  will  not 

(m)  Castellain  v.  Preston  (1883),  11  Q.  B  D.  (56  &  57  Viet.  c.  71),  s.  41.     There  does  not 

380,  C.  A.,  per  BRETT,  L.  J.,  at  p.  385  :  "  The  appear  to  be  any  direct  authority  on  the 

vendors  had  an  insurable  interest  ( 1 )  because  point, 

they    were    legal    owners,    (2)    because    the  (q)  See  p.  39,  ante. 

vendors  might  not  carry  out  the  contract,  (r)  See  p.  213,  post. 

and  if  they  did  not  the  vendors  would  suiter  (s)  Compare    Sale    of    Goods    Act,     1893 

the  loss."'  (56   &  57  Viet.  c.  71),  s.  43,  and  see  p.  45, 

(n)  Collingridge  v.  Royal  Exchange  Assur-  ante, 

ance  Corporation  (1877),  3  Q.  B.  D.  173,  C.  A.  (t)  Castellain  v.  Preston,  supra  ;  see,  how- 

(o)  Castellain   v.  Preston,  supra  ;   Phoenix  ever,   Bank  of  New  South   Wales  v.    North 

Assurance.  Co.  v.  Spooner,  [1905]  2  K.  B.  753.  British  and  Mercantile  Insurance  Co.  (1881), 

As  to  the  position  where  the  conveyance  is  2  N.  S.  W.  L.  R.  239,  where  the  assured  in 

completed  and    the    purchase    money   paid  such  a  case  was  held  to  have  no  insurable 

after   the    assured    has  recovered  from  the  interest.     The  Court  in  this  case  may  have 

insurers,  see  Chap.  XXIV.  been  influenced  by  the  subsequent  execution 

(p)  Compare    Sale    of    Goods    Act,    1893  of  a  formal  conveyance  by  the  assured.    This, 
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be  entitled  to  enforce  it  against  the  in.-un  T*  inasmuch  as  he  is  not  damnified 
by  such  loss,  \\h<  u.  howe\er,  (lie  assured  has  also  contracted  with  the 
purchaser  to  lie  ret-poiiMlile  for  the  safety  of  1  he  subject-matter,  the  position 
•will  lie  different;  and,  unless  the  language  of  the  policy  is  prohibitive, 
the  value  of  the  subject-matter  will  be  recoverable  (u). 

(5)  The  contract  under  which  the  assignment  of  the  subject-matter 
takes  place  may  contain  a  provision  that  the  assured  is  to  keep  alive  an 
existing  policy  for  the  benefit  of  the  purchaser  (x).  Where,  as  is  usually 
the  case,  the  consult  of  the  insurer  is  obtained  to  what  is  to  all  intents 
and  purposes  an  assignment  of  the  policy  (//),  no  difficulty  can  arise.  The 
effect  of  the  provision,  in  the  absence  of  such  consent,  does  not  appear 
to  have  been  discussed,  but  the  following  considerations  seem  to  apply, 
namely  : — 

(i)  So  long  as  the  assured  retains  some  interest  in  the  subject-matter  (2), 
such  a  provision  may  be  valid,  not  only  as  between  the  assured 
and  the  purchaser,  but  also  as  against  the  insurers.  Although 
the  contract  may  effect  a  change  in  the  nature  of  his  interest, 
it  does  not  put  an  end  to  it  (a).  Nor  is  its  value  necessarily 
diminished,  since  the  contract  may  amount  to  an  undertaking 
by  the  assured  to  be  responsible  in  the  event  of  any  loss.  In 
this  case,  at  any  rate,  there  would  seem  to  be  no  reason  (b) 
why  he  should  not  be  entitled  to  enforce  the  policy  in  respect 
of  such  interest  (c),  provided  that  he  is  not  prohibited  from  so 
doing  by  the  terms  of  the  policy  (d).  Where  there  is  no  such 
undertaking,  he  may  perhaps  be  entitled  to  enforce  his  policy 
for  the  benefit  of  the  purchaser  on  the  ground  that  at  the  time 
of  effecting  it  he  intended  to  cover  the  wiiole  interest  in  the 
subject-matter  (c).  It  is  more  probable,  however,  that  he 

however,    would    seem    on    principle    to    be  terms   of   the   policy   from   enforcing   it    in 

entirely  immaterial.     The  assnred's  right  is  respect  of  such  interest ;   see  p.  164,  mile. 

in   In-    i  -ii-rtained  as  at  the  date  of  the  loss  (>>)  Compare  li<><l  v.  Cub    (1764),  3   Burr, 

(seep.  26,  and  ).  and  at   I  hit  date  he  clearly  151:2   (marine  insurance),  where,  an  assured 

had  some  interest,  though  the  fact   that   he  who   had   t-old   the   ship    insured    under    an 

had    been    paid,    and    was    therefore    not  agreement  with   the  purchaser  to  pay  £500 

damnified   by   the  loss,   disentitled   him   to  if  a  loss  happened  within  three  month?,  was 

recover.  held  entitled  to  recover  on  the  ground  that 

(u)  Compare  North  Ihitish  and  Mercantile  he  still  had  an  interest  in  the  ship;  he  had 

Insurance  Co.  v.  Moffatt  (1871),  L.  R.  7  C.  P.  not  parted  with   all  his   interest  in  it,  but 

:.'."> ;    and  see  infra.     As  to  the  necessity  of  remained  interested  quoad  this  loss, 

describing  goods  in  trust,  see  p.  159,  ante.  (c)  Since   any   money  received  under   the 

(x)  See  North  British  and  Mercantile  In-  policy  is  in  effect  to  be  applied  towards  the 

surance  Co.  v.  Moffatt,  mijira  ;    Marl  i  in  an  v.  purchase  money,  no  question  of  indemnifica- 

Kitching  (1872),  L.  R.  7  Q.  13.  436  ;  Poole  v.  tion  aliundc  appears  to  arise,  and  the  insurers 

Adams  (1864),  33   L.  J.  (CH.)  639;  Doc  d.  could  not  therefore  raise  it  as  against  the 

Pearson  v.  Ries  (1832),  8  Bing.  178  ;  compare  assured.     As  to  indemnification  aliunde,  see 

Puine  v.  Mcllcr  (1801),  6  Ves.  349.  Chap.  XXIV. 

(y)  As  to  assignment  of  the  policy,   see  (d)  See  p.  164,  ante. 

p.  214,  post.  (e)  See  Chap.  XXL     It  may,  however,  be 

(z)  As  where  a  seller  having  been  paid,  urged  that  the  only  interest  which  he  in- 

remains   in   the   possession   of   goods ;     see  tended  to  cover  was  his  own,  and  that  he 

Mnrtinc.au  v.  Kitching,  su  i>i'</.  did  not,  at  the  time  of  insuring,  intend  to 

(a)  See    p.  30,  ante.     The   assured,    how-  cover  any  other.     Moreover,  the  interest  of 

ever,  would  not  have  to  be  precluded  by  the  the  purchaser  did  not  at  that  time  exist. 
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cannot  effectively  do  so,  since  the  handing  over  of  the  sum  re- 
ceived under  the  policy  would  be  a  mere  voluntary  payment 
on  his  part,  and  would  not  therefore  deprive  the  insurers  of  their 
right  to  have  the  purchase  money  taken  into  account  (/). 
(ii)  If  before  loss  the  assured  parts  with  his  interest  in  the  subject- 
matter,  the  policy,  it  would  seem,  comes  to  an  end,  by  reason  of 
the  cesser  of  the  interest  on  which  it  was  based  (</).  If, 
by  his  agreement  with  the  purchaser,  the  assured  does  not 
undertake  to  be  liable  in  the  event  of  a  loss,  his  right,  if  any  (h), 
does  not  depend  on  the  interest  which  ho  had  at  the  date 
of  effecting  the  policy,  and  the  rule  requiring  a  continuity  of 
interest  in  the  assured  would  seem  to  apply  (i).  The  policy 
therefore  would  not  be  revived,  and  the  assured  would  not 
be  able  to  enforce  the  policy  in  respect  of  any  loss  happening 
after  the  cesser  of  interest. 


Sub-sect.  2.     Creation  of  a  Trust  or  Mortgage. 

Where  the  assignment  of  the  subject-matter,  though  in  its  terms  pur- 
porting to  be  absolute,  is  yet  a  nominal  assignment  only  without  considera- 
tion, and  is  not  intended  to  divest  the  assured  of  his  interest,  the  validity 
of  the  policy  is  not  affected,  inasmuch  as  the  assured  remains  fully  interested 
in  the  subject-matter,  though  his  interest  is  now  an  equitable  one  only(fc). 
It  is  thus  to  be  distinguished  from  an  assignment  which,  though  made 
without,  consideration,  is  intended  to  operate  by  way  of  gift,  and  which, 
therefore,  wholly  divests  the  assured  of  his  interest  in  the  subject-matter. 

Similarly  the  creation  of  a  mortgage  or  charge  upon  the  subject-matter 
by  the  assured  does  not  in  the  absence  of  an  express  condition  (I)  affect 
the  validity  of  his  policy,  because  he  is  not  entirely  divested  of  his  interest, 
seeing  that  he  retains  an  equity  of  redemption,  and  generally  also  the 
possession  of  the  subject-matter  (m). 


(/  )  Compare  North  British  and  Mercantile 
Insurance  Co.  v.  Moffatt  (1871),  L.  R.  7  C.  P. 
25,  where  the  assured  had  voluntarily  paid 
over  the  amount  of  the  loss  to  the  purchaser, 
who  had  already  paid  for  the  goods  destroyed. 

(g)  See  p.  29,  ante. 

(h}  See  p.  46,  ante. 

(i)  See  p.  29,  ante. 

(k)  Montreal  Assurance  Co.  v.  M'Gillimu/ 
(1859),  13  Moore  P.  C.  87,  per  SMITH,  J.  (in 
the  Court  below),  at  p.  98.  As  to  the  effect 
of  a  change  from  a  legal  to  an  equitable 
interest,  compare  p.  30,  ante. 

(I)  Bull  v.  Noi'th  British  Canadian  Invest- 
ment Co.  and  Imperial  Fire  Insurance  Co. 
(1888),  15  Ont.  App.  421,  where  the  condition 
avoided  the  policy  if  the  property  was 
assigned  without  the  consent  of  the  insurers, 
and  it  was  held  that  the  condition  was  not 
broken  by  the  creation  of  an  incumbrance  ; 
Sands  v.  Standard  Insurance  Co.  (1879),  26 
Grant  (U.  C.)  113,  where  the  condition  pro- 


hibited alienation,  transfer,  or  change  of  title 
without  the  consent  of  the  insurers  :  O'Neill 
v.  Ottawa  Agricultural  Insurance  Co.  (1879), 
30  Can.  C.  P.  151,  where  the  condition  avoided 
the  policy  if  the  assured's  interest  in  the 
property  should  be  changed  in  any  manner, 
whether  by  act  of  the  parties,  or  by  operation 
of  law,  and  it  was  held  that  a  mortgage  of 
the  property  avoided  the  policy  :  Russ.  v. 
Mutual  Fire  Insurance  Co.  of  Clinton  (1869), 
29  U.  C.  Q.  B.  73,  where  the  condition 
expressly  referred  to  a  mortgage. 

(m)  Compare  Bank  of  New  South  Wales 
v.  North  British  and  Mercantile  Insurance  Co. 
(1881),  2  N.  S.  W.  L.  R.  239,  where  a  con- 
dition that  property  held  in  trust  should  be 
specifically  insured  as  such,  did  not  apply  to 
a  trust  which  arose  after  the  date  of  insurance. 
On  the  other  hand,  where  a  mortgagee  speci- 
fically insures  his  interest  as  mortgagee,  it 
has  been  held  that  his  policy  ceases  to  be 
operative  after  foreclosure,  the  nature  of  the 
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Sub-sect.  3.     diancfc  in  a  Firm. 

Where  the  assured  is  a  firm,  a  change  in  the  firm  by  the  retirement  of 
a  partner  may  avoid  a  policy  of  insurance  upon  the  property  of  the  firm  (•»). 
Although  tin-  interest  of  thr  remaining  partners  continues  (o),  yet,  as  the 
contract  contained  in  the  policy  is  a  joint  contract,  the  assignment  of  his 
interest  by  the  retiring  partner  to  his  remaining  partners  is,  perhaps,  a 
breach  of  the  condition  against  assignment  of  the  subject-matter  (p). 
A  change  in  the  iirm  by  the  admission  of  a  new  partner  will  probably 
have  the  same  effect  (q).  It  is,  therefore,  advisable  in  either  case  to 
notify  the  change  in  the  firm  to  the  insurers,  and  to  obtain  from  them 
their  consent  to  the  continuance  of  the  insurance.  It  is  not,  however, 
the  change  in  the  firm,  but  the  assignment  of  the  property  insured  to  the 
new  firm  that  affects  the  policy  ;  if,  therefore,  a  loss  takes  place  before 
the  assignment  is  completed  the  old  firm  may  enforce  it  (r). 

Where  a  partnership  is  changed  into  a  limited  company  to  which  the 
subject-matter  of  insurance  is  assigned,  any  existing  policy  of  insurance 
is  avoided  by  reason  of  the  transfer  (s). 

SECT,  2.   ASSIGNMENT  OF  THE  POLICY. 

The  assignment  of  a  policy  by  the  assured  to  another  person  under  or 
by  virtue  of  an  agreement  between  them  may  be  made  in  one  of  two  ways, 
and  the  effect  of  the  assignment  varies  accordingly.  Such  assignment 
is  carried  out  as  follows,  namely  :— 

(1)  By  assignment  of  the  policy  itself  (/).  The  assignment  in  this 
case  is  an  assignment  of  the  contract  contained  in  the  policy,  including 
all  the  rights  and  liabilities  of  the  assured  thereunder  ;  and  the  assignee 
takes  the  place  of  the  assured  to  all  intents  and  purposes. 

('2)  By  assignment  of  the  proceeds  of  the  policy  (?/).  The  assignment 
in  this  case  is  not  intended  to  operate  as  an  assignment  of  the  contract, 

• 

interest    insured    having    been    completely  the  transfer  of  the  insured  property  from 

changed    (Gaxkin    v.    Phatiix  Insurance  Co.  the  old  linn  to  the  continuing  partners  was 

(ISr.li).  li  Allen  (N.   B.)   ll'M).  to  be  effected  had  imt  been  fulfilled. 

(»/)  The  question   is   very  doubtful;  there  (p]  Compare  Partnership  Act,  18<H)  (.r>;>  & 

are    IK>    Knglish    authorities,    and    there    are  ,r>4  Viet .  e.  .'!!»).  s.  17  (2)  ;    see,  however.  A'A  in 

Aineriean  aiithoriti"s  l>oth  ways;    see  May,  v.  Thu'on  /•'/'/<   Itisnrani-i-  Co.  (1883),  3  Ont.  R. 

ss.    27D-2S1.      When  the  subject-matter  is  234,  where  the  remaining  partners  were  held 

the  property  of  one  partner  thoiiLih  u-vd  by  entitled  to  recover  according  to  the  extent 

the  tirm,  any  policy  effected  \\\  that  partner  of  their  interest. 

will  not  be  avoided  by  a  subsequent  chaii"c  (//)  The  taking  of  a   partner   by  a    person 

in  the  firm.    Compare  Dairies  V.  National  Fire  who  at  the  date  of  the  policy  \\as  carrying 

I'lr..  1  us  urn  nee  Co.  of  New  Zealand,  \  I  S!(|  J  A.C.  on  business  alone  is  a  breach  of  the  condition  ; 

485,  P.  C.,  where  in  the  case  of  a  partnership  sec  May,  s.  279. 

insurance,    a    statement    that    no    previous  (r)  Forbes  and  Co.  v.  Border  Counties  Fire 

claims  had  been  made  on  fire  insurance  com-  Office,  .^ii/irn. 

panics,   was  held  not  to  be  untrue,  though  (s)  A.  (!.  PntrJirn  Co.  v.  C:t>/  Mutual  Fire 

one  of  the  partners  had,  before  the  partner-  Insurance  Co.  (1890),  18  Ont.  App.  H(i,  where 

ship,  made  such  a  claim.  the  members  of  the  former  partnership  held 

(<>)    I'tii-lit  v  mi'/  I'll.  v.   lior'li  r  Ciiinifii  •:  I' if<-  lit1  irk  all  the  shares  in  the  company. 

o///r,    (IS7.1!).    II    Maepli.   (('(.  of  Seas.)  27S.  (O'Seep.  :'1.V 

where,  however,  the  conditions  under  which  (a)  See  p.  218,  •post. 
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but  only  to  give  the  assignee  the  right  to  receive  the  sum  payable 
under  the  policy  either  absolutely  or  by  way  of  charge ;  and  the 
original  assured  retains  his  position  as  such  under  the  contract  of  insur- 
ance, so  far  as  his  duties  to  the  insurers  are  concerned. 

Sub-sect.  1.     Assignment  of  the  Contract. 

The  contract  contained  in  the  policy,  being  a  purely  personal  one, 
does  not  run  with  the  subject-matter  of  insurance  in  the  same  way  as 
certain  contracts  are  said  to  run  with  the  land  (x).  An  assignment  of  the 
subject-matter,  therefore,  does  not  of  itself  operate  as  an  assignment  of 
the  policy  so  as  to  substitute  the  assignee  for  the  original  assured  and  to 
enable  him  to  enforce  it  in  his  own  name  (?/).  Nor  does  it  give  the  assignee 
any  rights  in  connection  with  the  policy.  In  the  event,  therefore,  of  a 
subsequent  loss  the  assignee  cannot,  in  the  absence  of  some  special 
agreement  (z),  call  upon  the  assured  to  enforce  the  policy  for  his  benefit, 
or  to  pay  over  any  moneys  which  the  assured  may  have  already  received 
under  it  (a) 

Before  the  assignee  of  the  subject-matter  can  in  his  own  name  enforce 
the  contract  contained  in  the  policy  it  is  necessary  that  the  policy  should 
be  validly  assigned  to  him  (&).  To  constitute  a  valid  assignment  of  a 
policy  of  fire  insurance,  the  following  conditions  must  be  fulfilled,  namely  : — 

(i)  The  consent  of  the  insurers  must  be  obtained  to  the  assignment. 
The  policy  invariably  contains  a  prohibition  against  its  being  assigned 
without  notice  to  the  insurers  and  without  obtaining  their  consent  (c). 
Apart  from  this  condition  a  policy  of  fire  insurance,  unlike  a  policy  of 
marine  insurance  (d],  or  of  life  assurance  (e),  is  not  and  never  was  either 

(x)  Eayner  v.  Preston  (1881),  18  Ch.  D.  1,  (z)  Paine  v.  Meller,  supra. 

C.  A.,  per  BRETT,  L.J.,  at  p.   11,  applying  (a)  Eayner  v.  Preston,  supra.     As  to  the 

North  of  England  Pure  Oil  Cake  Co.  v.  Arch-  cases  in  which  the  assured  may  be  compelled 

angel  Insurance  Co.  (1875),  L.   R.  10  Q.  B.  to    enforce    the    policy    for    the    benefit    of 

249  (marine  insurance),  and  Powles  v.  Innes  another,  or  to  hand  over  to  hirn  the  proceeds, 

(1845),  11  M.   &  W.  10  (marine  insurance):  see  Chap.  XXIII. 

"  The  contract  of  insurance  is  a  mere  personal  ^  Eayner  v.  Preston,  supra,  per  BRETT, 

contract.  It  is  not  a  contract  which  runs  with  ^  j    at  p   n 

the  land  .        ;  it  is  a  mere  personal  contract  '  ^  gee  A  pendix  IL     It  would  seem  that 

and  unless  it  is  assigned  no  suit  or  action  V  '             ^           led    -n  the  abgence  Q£ 

can  be  maintained  upon  it  except  between  ision  to  the  contrarv,  to  refuse  thoic 

the  original  parties  to  it,        See  also  PA~  ^^     ^^                 ^        re             and 

Assurance   Co.    v    Spooner    [1905]  2  K.   B.  ^^  ^   c         e,fed  £  co/aent  to  an   as_ 

/Ve/r    AGH^'    ra?g        n-ir  i    n  signment,    however    proper    (but    see   Mav, 

(y)  North  of  England  Pure  Oil  Cake  Co.  v.  «                                   therefore,  impose  such 

Archangel  Insurance  Co     supra    per  QUAIN,  ^.^      yon   /mnti        their  c£nsent  as 

J.    at  p.  255,  citing -Powlc*  v.  Innes,  supra  1        |           »                           her 

On  the  sale  of  a  thing  insured,  no  interest  J  .       . 

in  the  policy  passes  to  the  vendee,  unless,  at  I3" 

the  time  of  the  sale,  the  policy  be  assigned  ex-  ('0  Marine  Insurance  Act,  1906  (b  Edw.  / , 

presslyorirnpliedly."   Paine  v.  Meller  (1801),  c.   41),   s.   50,  replacing  Policies  of  Marine 

6  Ves.  349,  per  Lord  ELDON,  L.C.,atp.  351  :  Insurance  Act,   18G8  (31  &  32  Viet.  c.  80). 

"  The  house  is  bought,  not    the    benefit  of  Such  policies  were    assignable    before    tho 

any     existing   policy.    .    .    .    The    question  ^'ier  statute,  but  the  assignee  could  not 

whether  insured  or  not  is  with  the  vendor  sue  in  bis  own  name  (Powles  v.  Innes,  supra, 

solely,  not  with  the  vendee,  unless  he  ...  'P^  PARKE,  B.,  at  p.  13). 

makes  it  matter  of  contract  with  the  vendor  (e)  Policies  of  Assurance  Act,  1867  (30  & 

that  the  vendee  shall  buy  according  to  that  31  Viet.  c.  144),  s.  1.     Before  the  statute  life 

fact  that  the  house  is  insured."  policies  could  be  assigned,  but  the  assignee 
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at  common  law  or  in  equity  (/ ),  assignable  without  such  consent  on  account 
of  its  personal  nature  (g).  It  is  therefore  necessary  to  obtain  the  consent 
of  the  insurers  to  the  assignment  (h),  and  if  any  particular  form  of  indi- 
cating their  consent  is  prescribed,  it  should  be  obtained  in  that  form  (?'). 

As  the  assignment  of  the  policjr,  if  made  without  the  consent  of  the 
insurers,  appears  to  render  the  policy  voidable  only  (A"),  the  assignee,  on 
obtaining  their  consent  at  any  time  after  the  assignment,  is,  it  would  seem, 
entitled  to  enforce  the  policy,  since,  by  giving  their  consent,  the  insurers 
are  estopped  from  denying  the  validity  of  the  policy  (/).  They  may 
further  be  precluded  by  their  subsequent  conduct,  or  dealings  with  the 
assignee  from  relying  on  the  fact  that  their  consent  was  not  given  in  the 
proper  form  (m),  or  even  on  the  fact  that  it  was  not  given  at  all  (n). 

No  particular  form  of  assignment  appears  to  be  necessary  to  complete 
the  rights  of  the  assignee  as  against  the  insurers  (o),  since  the  validity 
of  the  assignment  depends,  not  upon  the  form  in  which  it  is  made,  but  upon 
the  consent  of  the  insurers.  By  giving  their  consent,  they  render  them- 
selves liable  to  the  assignee  whether  the  policy  has  been  duly  assigned 
to  him  by  a  formal  assignment  or  whether  it  has  merely  been  transferred 
to  him  by  manual  delivery  in  pursuance  of  an  understanding  between  the 
original  assured  and  himself.  Since,  therefore,  before  giving  their  consent 
they  may  require  such  evidence  of  the  assignee's  title  as  they  think  desir- 
able, they  cannot,  it  is  apprehended,  resist  liability  upon  the  ground  of 
any  informality  in  the  assignment  (p). 


could  not  sue  in  his  own  name  (Chou-nc  v. 
Ba>/li*  (1862),  31  Beav.  351  (life  assurance)). 

('/  )  Sn.llu-'s  Co.  v.  Badcocl;  (1743),  2  Atk. 
nr>4;  Lnnrh  v.  DaheU  (1729),  4  Bro.  P.  C. 
431  (2nd  ed.  by  Tomlins),  where  it  was  said 
that  :  "  These  policies  are  not  in  the  nature 
of  them  assignable,  nor  intended  to  be 
assigned  from  one  person  to  another  without 
the  consent  of  the  office."  See  also  2  Park, 
stli  cd..  p.  978;  Dowdeswell,  p.  121. 

(g]  Sii'lli  r'x  Co.  \.  fiadcock.  supra,  per  Lord 
HARDWICKE,  at  p.  556  :  "  To  whom  and  for 
what  loss  are  they  "  (the  insurers)  "  to  make 
satisfaction.  Why  to  the  person  insured, 
and  for  the  loss  he  may  have  sustained  ;  for 
it  cannot  properly  be  called  insuring  the 
thing,  for  there  is  no  possibility  of  doing  it. 
and  therefore  must  mean  insuring  the  person 
from  damage."  Li/m'h  v.  l>nl~'IL  XH/H/I.  in 
which  cose  counsel  for  the  Sun  Fire  Oilier 
used  the  following  words  which  have  always 
been  regarded  as  correctly  stating  the  law  : 
'  These  policies  are  not  insurances  of  the 
specific  things  mentioned  to  be  insured,  for 
nobody  could  warrant  .i-j ain^t  accidents  ;  nor 
do  such  insurances  attach  on  the  realty  or 
in  any  manner  go  with  the  same  as  incident 
thereto  by  any  conveyance  or  assignment, 
but  they  are  only  special  agreements  with 
the  persons  insuring  against  such  loss  or 
damage  as  they  should  sustain."  See 
Dowdeswell,  p.  118. 

(M  The  a -jcnt  through  whom  the  original 


insurance  was  effected  is  usually  authorised 
to  consent  on  behalf  of  the  insurers.  As  to 
their  consent  not  being  necessary  in  the  case 
of  assignment  of  interest  only,  see  p.  218, 
post. 

(i)  As  to  the  form  of  consent,  see  May, 
385  A.  The  consent  is  usually  indicated  by 
an  indorsement  on  the  policy. 

(k)  Compare  Doe  d.  Pitt  v.  Laming  (1814), 
4  Camp.  73,  where  the  condition  required 
an  indorsement  of  the  continuance  of  the 
policy  to  the  executors  of  the  assured 
within  three  months  of  his  death,  and  Lord 
ELLENBOROUGH  said  at  p.  75  :  "I  do  not 
think  the  policy  became  void  for  want  of  the 
indorsement  within  three  months.  At  most 
it  was  voidable  by  the  company." 

(1)  See  p.  122,  a»1'. 

(nt)  As  this  mode  of  assignment  is  not 
carried  out  under  the  Judicature  Act,  1873 
(36  &  37  Viet.  c.  66),  s.  25  (6),  the  form  of 
assignment  prescribed  by  that  Act  does  not 
apply. 

(»)  See  p.  123,  ante. 

(o)  Seep.  22 1.  post. 

(p)  They  are  not  precluded  by  their  consent 
from  resisting  liability  upon  other  grounds  ; 
see  p.  217,  post.  They  may  also  resist 
liability  on  the  ground  that  their  consent  to 
the  assignment  had  been  obtained  by  a  mis- 
stntement.  (Johnstone  v.  Niagara  District 
Mutual  Insurance.  Co.  (1803),  13  U.  C.  C.  P. 
331). 
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(2)  The  assignment  of  the  policy  must  be  contemporaneous  with 
assignment  of  the  assured's  interest  in  the  subject-matter  (q),  or  it  must 
at  least  be  made  in  pursuance  of  a  contemporaneous  agreement  (r).  If 
the  policy  is  not  assigned  until  after  the  assured  has  ceased  to  be  interested 
in  the  subject-matter,  the  assignment  is  inoperative,  inasmuch  as  by  the 
cesser  of  interest,  the  policy  itself  has  ceased  to  be  enforceable  (s).  The 
assignment  is  equally  inoperative  if  it  is  made  before  the  assignee  has 
acquired  any  interest  in  the  subject-matter,  since  the  possession  of  an 
insurable  interest  is  essential  to  the  validity  of  the  policy  (t). 

By  giving  their  consent  to  an  invalid  assignment  with  full  knowledge 
of  the  circumstances  the  insurers  may,  however,  render  themselves  liable 
upon  the  policy  as  upon  a  new  contract  with  the  assignee  (u). 

On  the  completion  of  the  assignment,  the  rights  and  duties  of  the 
original  assured  devolve  upon  the  assignee,  who  becomes,  to  all  intents 
and  purposes,  the  assured  under  the  policy.  He  is  therefore  entitled,  in 
the  event  of  a  loss  subsequently  taking  place,  to  retain  for  his  own  benefit 
the  whole  amount  received  from  the  insurers  under  the  policy,  and  cannot 
be  compelled,  where  the  amount  received  happens  to  exceed  his  own  loss, 
to  hand  over  the  surplus  to  the  original  assured,  unless  there  is  an  agree- 
ment to  that  effect  (x).  Nor  will  any  act  done  by  the  original  assured 
after  the  assignment  affect  the  validity  of  the  policy  (?/). 

On  the  other  hand,  as  the  assignee  merely  takes  the  place  of  the  original 
assured,  he  necessarily  succeeds  to  the  consequences  of  any  act  or  omission 
by  which  the  validity  of  the  policy  may  have  been  affected  before  the 
assignment,  and  he  may  therefore  be  precluded  through  no  fault  of  his 
own  from  recovering  in  the  event  of  a  loss  (z). 

The  insurers  do  not,  by  the  mere  fact  of  giving  their  consent  to  the 
assignment,  preclude  themselves  from  afterwards  asserting  that  the  policy 
had  already  been  avoided  at  the  date  of  the  assignment  (a).  The  form 
of  their  consent  and  the  circumstances  in  which  it  was  given  may,  however, 
amount  to  a  new  contract,  and  therefore  place  the  assignee  in  a  better 
position  than  the  original  assured  (b). 

(q)  The   transfer   of   the   policy   may   be  rights  of  the  insurers  in  the  event  of  over- 

evidence  of  a  transfer  of  interest   (Doe  d.  payment,  see  Chap.  XXIV. 

Pearson     v.     Ries     (1832),     8     Bing.     178,  (y)  Compare     Mechanics'     Building     and 

185).  Savings  Society  v.  Gore  District  Mutual  Fire 

(r)  North  of  England  Pure  Oil  Cake  Co.  v.  Insurance  Co.  (1878),  3  Tapper's  R.  (U.  C.) 

Archangel  Insurance   Co.    (1875),    L.    R.    10  151,  where  it  was  held  that  the  assignee  who 

Q.  B.  249  (marine  insurance),  per  COCKBTJRN,  was   mortgagee   of   the   premises,    and    had 

C.J.,  at  p.  253.  taken  a  transfer  of  the  policy  under  a  colonial 

(s)  Ibid.  statute  could,  by  taking  the  requisite  steps 

(t)  Lloyd  v.  Fleming  (1872),  L.  R.  7  Q.  B.  under  that  statute,  have  protected  himself 

299  (marine  insurance),  per  BLACKBURX,  J.,  against  the  mortgagor's  breach  of  condition 

at  p.  302  :    "  An  attempted  transfer  of  the  subsequent    to    the    assignment,    approving 

beneficial  interest  in  the  policy,  before  loss,  but   distinguishing   Burton   v.    Gore   District 

to  a  person  having  no  beneficial  interest  in  Mutual  Fire  Insurance  Co.  (18G5),  12  Grant 

the  subject-matter  is  inoperative."  (U.    C.)    156  ;     see   also    Black   v.    National 

(u)  May,  s.  385  A.     As  to  the  revival  of  a  Insurance  Co.  (1879),  24  L.  Can.  Jur.  65. 

lapsed  policy,  see  p.  176,  ante.  (z)  Scottish      Amicable      Life      Assurance 

(x)  Landauer  v.  Asser,  [1905]  2  K.  B.  181  Society  v.  Fuller  (1867),  I.  R.  2  Eq.  53  (life 

(marine  insurance),  following  Ralli  v.    Uni-  assurance). 

versal   Marine   Insurance   Co.    (1862),   4   De  (a)  May,  s.  378  A.     Compare  p.  220,  post. 

G.  F.  &  J.  1  (marine  insurance).     As  to  the  (b)  May,  s.  378  A. 
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Sub-sect.  2.     Assignment  of  the  Proceeds. 

Where  the  right  to  receive  the  sum  payable  under  the  policy  in  the 
event  of  loss  is  alone  assigned  it  is  not  necessary  that  the  assignee  should 
possess  or  acquire  any  beneficial  interest  in  iln-  subject-matter  itself, 
since  it  is  not  the  assured's  interest  in  the  subject-matter,  but  his  interest 
in  the  sum  payable  that  is  assigned  (c).  No  question,  therefore,  arises  as 
to  tin-  avoidance  of  the  policy  by  reason  of  tin-  assignee's  want  of  interest 
in  the  subject-matter  (d). 

The  rules  by  which  the  validity  of  such  an  assignment  is  governed  are 
as  follows,  namely  :— 

(1)  Where  a  loss  has  already  taken  place,  the  right  of  the  assured  to 
recover  the  sum  payable  under  his  policy  is  an  ordinary  chose  in  action  (e), 
and  it  may,  therefore,  like  other  choses  in  action  (  f ),  be  assigned  by  the 
assured  before  payment  (g). 

For  such  an  assignment  the  consent  of  the  insurers  is  not  necessary  (/*). 
The  assignment  is,  therefore,  not  a  breach  of  the  condition  in  the  policy 
prohibiting  an  assignment  without  consent  (i).  Though  the  policy  itself 
may  apparently  be  assigned  (fc),  it  is  safer  to  assign  the  right  only  and  not 
the  policy,  especially  in  the  case  where  the  loss  is  partial  only,  since  the  policy 
is  by  the  assignment  rendered  void  as  to  the  balance  (I). 

Though  the  assignment  is  valid  against  the  insurers,  it  does  not  give 
the  assignee  an  absolute  right  to  payment.  Its  effect  is  only  to  transfer 
to  the  assignee  the  existing  rights  of  the  assured,  and  the  insurers  may, 
therefore,  as  against  the  assignee  make  use  of  any  defences  which  would 
at  the  time  when  the  assignment  was  completed,  have  been  available 
against  the  assured  (m). 

(2)  During  the  currency  of  the  policy,  and  before  loss,  the  assured 
may  assign  the  right  which  he  may  subsequently  acquire,  in  the  event  of 
a  loss  taking  place,  to  receive  the  sum  payable  under  his  policy.     Such  an 
assignment  (n),  whether  it  is  absolute,  or  whether  it  is  by  way  of  mortgage 
or  charge  only,  is  not  an  assignment  of  the  contract  contained  in  the  policy 
but  only  of  the  assured's  beneficial  interest  therein  (o).     It  is  therefore  to 

(c)  Lloyd  v.  Fleming  (1872),  L.  R.  7   Q.  E.  410,  where  an  assignment  of  the  policies  after 
299  (marine  insurance).  the  fire  to  trustees  upon  trust  to  pay  and 

(d)  See  p.  210,  ante.  divide  the  moneys  received  among  creditors 

(e)  Lloyd  v.   Fleming,  supra,  -per  BLACK-  was  held  valid;  Re  Foster,  supra,  where  the 
BURN,  J.,  at  pp.  302,  303  :  "  After  a  loss  the  letter  which  was  alleged  to  transfer  the  right 
policy  of  insurance  and  the  right  of  action  was    held   not  to  amount   to    an    equitable 
under    it    might,    like    any    other    chose    in  assignment. 

action,     be     transferred    in    equity.''       Be  (h)  See  Brice  v.  Bannister,  supra. 

Foster  (1873),   I.   R.   7   Eq.   294.     Compare  (/)   ]Ya>/dill    v.    Prorim-i'ul    In^nrunce   Co. 

Daicson  v.  Great  Northern  and  Cll>f  AV/////V///  (18G2),  21  U.  C.  Q.  B.  (.112  ;    .May,  s.  386. 

Co.,  [1905]  1  K.  B.  2GO,  C.  A.  (compensation  (k)  Kerrv.  //«.-•/ /////.-;  Mutual  Fire  Insurance 

under  Lands  Clauses  Consolidation  Act,  1845  Co.  (1877),  41  Can.  Q.  B.  217. 

(8  &  9  Viet.  c.  18),  s.  (18),  where  a  right  to  (?)  Ibid. 

receive  such  compensation  was  held  to  be  (m)  Judicature  Act,  1873  (36  &  37  Viet.  c. 

assignable  as  a  chose  in  action  ;  and  see  Brice  66),  s.  25  (6).    Compare  Re  Carr  and  Sun  Fire 

v.  Bannister  (1878),  3  Q.  B.  D.  569,  C.  A.  Insurance  Co.  (1897).  13  T.  L.  R.  186,  C.  A. 

(assignment  of  debt).  (n)  As  to  the  form  of  assignment,  seep.  221, 

( /  )  As  to  the  form  of  the  assignment,  see  p<W. 

p.  1?21,  i>'i-t.  (o)  PlcJtartls  v.  Lirrrpool  >tn<l  l.nml«n   Fin 

(g)  See  Green  v.  Brand  (1884),  Cab.  &  E.  and  Life  Insurance  Co.  (1866),  25  U.  C.  Q.  B. 
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be  distinguished  from  an  assignment  of  the  policy  by  which  the  contract 
of  insurance  is  assigned  in  its  entirety  (p}. 

There  does  not  appear  to  be  any  reason  why  an  assignment  of  the  bene- 
ficial interest  in  a  contract  of  fire  insurance  should  not  be  valid  (q).  It 
is  no  objection  that  the  contract  involves  both  rights  and  responsibilities, 
and  cannot  therefore  be  assigned  in  its  entirety  without  the  consent  of 
the  other  party  (r),  or  even  that  an  assignment  of  the  contract  in  its 
entirety  is  prohibited  (s).  Nor  is  the  assignment  invalid  on  the  ground 
that  the  contract  is  still  executory,  and  there  is  no  existing  right  of 
action  (t),  or  that  there  is  at  the  time  of  the  assignment  no  chose  in  action 
in  existence  (u). 

It  is  not  necessary  for  the  assignee  of  the  beneficial  interest  in  the 
contract  to  possess  or  to  acquire  any  interest  in  the  subject-matter  of 


400,  where  it  was  held  that  the  assignment 
of  a  policy  to  a  mortgagee  of  the  insured 
premises  was  valid,  as  being  a  transfer  of 
the  assured's  beneficial  interest  in  the  policy 
only,  and  not,  therefore,  in  violation  of  the 
principle  that  fire  policies  are  not  assignable  ; 
May,  s.  378. 

(p)  See  p.  215,  ante. 

(q)  This  seems  to  follow  from  the  fact  that 
the  beneficial  interest  in  a  contract  is,  as  a 
general  rule,  assignable  in  equity  (Tolhurst 
v.  Associated  Portland  Cement  Manufacturers 
(1900),  [1903]  A.  C.  414  (assignment  of  con- 
tract to  supply  goods),  per  Lord  MACNAGHTEN 
at  p.  420.  In  the  case  of  life  policies,  what  is 
commonly  called  an  assignment  of  the  policy 
is  really  an  assignment  of  the  right  to  receive 
the  proceeds  of  the  policy,  and  not  an 
assignment  of  the  policy  itself ;  for  this 
would  amount  to  an  insurance  on  a  different 
life.  Assignments  of  life  policies  in  this 
sense  have  always  been  treated  as  valid  in 
equity  (Chowne  v.  Baylis  (1862),  31  Beav. 
351  (life  assurance);  compare  Re  Griffin, 
Griffin  v.  Griffin,  [1902]  1  Ch.  ]35,  C.  A.  (life 
policy  issued  under  Friendly  Societies  Act, 
1875  (38  &  39  Viet.  c.  60), 's.  15  (3)),  even 
when  the  terms  of  the  policy  prohibit  a  legal 
assignment  (Re  Turcan  (1888),  40  Ch.  D.  5, 
C.  A.  (life  assurance)).  Assignments  of  the 
beneficial  interest  in  a  fire  policy  are  recog- 
nised in  the  United  States  (May,  s.  378)  and 
in  the  Colonies  (Richards  v.  Liverpool  and 
London  Fire  and  Life  Insurance  Co.  (1866), 
25  U.  C.  Q.  B.  400),  and  are  not  infrequently 
made  in  England.  There  is  only  one  English 
reported  case  on  the  subject,  namely,  London 
Investment  Co.  v.  Montefiore  (1864),  9  L.  T. 
688,  where  a  fire  policy  was  assigned  to  secure 
a  loan  along  with  the  lease  of  the  insured 
premises,  and  it  was  held  that  the  assignee 
was  not  entitled,  after  loss,  to  maintain  an 
action  at  law  in  his  own  name  to  recover  the 
.sum  payable  under  the  policy,  in  the  absence 
of  an  express  contract  on  the  part  of  the 
insurers  to  pay  it  over.  The  Court  did  not, 


however,  deal  with  the  question  whether  or 
not  the  assignment  was  valid  in  equity,  and 
it  would  seem  that  after  the  Judicature  Act, 
1873  (36  &  37  Viet.  c.  66),  a  different  decision 
might  have  been  given ;  see  infra.  The 
existence  of  mortgages  of  fire  policies  is  also 
recognised  in  Browne  v.  Price  (1858),  4 
C.  B.  (N.S.)  598  (life  assurance). 

(r)  Torkington  v.  Maijee,  [1902]  2  K.  B.  427 
(assignment  of  executor's  contract  to  sell 
reversionary  interest),  per  CHANNELL,  J.,  at 
pp.  431-432. 

(s)  Re  Turcan,  supra,  per  COTTON,  L.J.,  at 
p.  9. 

(t)  Torkington  v.  Magee,  supra. 

(u)  Tailbij  v.  Official  Receiver  (1888),  13 
A.  C.  523  (future  book  debts),  per  Lord 
WATSON,  at  p.  533  :  "  The  rule  of  equity 
which  applies  to  the  assignment  of  future 
choses  in  action  is,  as  I  understand  it,  a 
very  simple  one.  Choses  in  action  do  not 
come  within  the  scope  of  the  Bills  of  Sale 
Acts,  and  though  not  yet  existing,  may 
nevertheless  be  the  subject  of  present  assign- 
ment. As  soon  as  they  come  into  existence, 
assignees  who  have  given  valuable  considera- 
tion will,  if  the  new  chose  in  action  is  in  the 
disposal  of  their  assignor,  take  precisely  the 
same  right  and  interest  as  if  it  had  actually 
belonged  to  him,  or  had  been  within  hU  dis- 
position and  control  at  the  time  when  the 
assignment  was  made ;  "  and  per  Lord  MAC- 
NAGHTEN, at  p.  543 :  "  It  has  long  been  settled 
that  future  property,  possibilities  and  expect- 
ancies are  assignable  in  equity  for  value.  The 
mode  or  form  of  assignment  is  absolutel}' 
immaterial,  provided  the  intention  of  the 
parties  is  clear.  To  effectuate  the  intention 
an  assignment  for  value,  in  terms  present 
and  immediate,  has  always  been  regarded 
in  equity  as  a  contract  binding  on  the  con- 
science of  the  assignor  and  so  binding  the 
subject-matter  of  the  contract  when  it  comes 
into  existence,  if  it  is  of  such  a  nature  and 
so  described  as  to  be  capable  of  being  ascer- 
tained and  identified."'  Brown  \.  Tanner 


220  ASSIGNMENT   AND   TRANSFER. 

insurance  (x),  though  ho  ma}-  do  so  as  a  collateral  part  of  the  transaction  (//). 
Nor  is  the  consent  of  the  insurers  to  the  assignment  required,  whether 
the  policy  contains  the  usual  condition  against  assignment  without  their 
consent  (a),  or  whether  it  contains  an  express  condition  that  the  policy 
shall  not  be  assignable  in  any  case  whatever  (b),  since  the  assignment 
does  not  alter  the  relations  of  the  original  parties  to  the  contract,  and, 
consequently,  does  not  prevent  the  personal  factor  (c)  from  having  its 
full  operation  (d).  The  policy  continues  to  subsist,  depending  for  its 
existence  upon  the  continuance  of  the  assured's  interest,  and  upon  his 
performance  of  the  duties  imposed  upon  him  personally,  by  the  nature  of 
the  contract,  the  assignment  relating  merely  to  the  application  of  the 
proceeds  of  the  insurance,  and  taking  effect  only  in  the  event  of  a 
loss  (c). 

The  assignment  is  not,  however,  the  assignment  of  an  absolute  right  to 
receive  payment  of  a  sum  of  money  which  is  to  be  paid  in  any  event,  but 
only  of  a  right  depending  upon  a  contingency.  The  perfecting  of  the 
assignment  by  the  giving  of  notice  (/)  to  the  insurers  cannot  adversely  affect 
the  contingency,  or  give  the  assignee  a  larger  right  than  that  of  the  assured 
himself.  The  assignee,  therefore,  is  not  entitled  to  claim  payment  under 
his  assignment  from  the  insurers  unless  and  until  a  loss  has  happened 
within  the  meaning  of  the  policy,  and  all  the  requisite  conditions 
precedent  to  their  liability  have  been  duly  performed  by  the  assured. 
Even  before  loss,  the  assignment  is  liable  to  be  rendered  worthless  by 
reason  of  the  policy  being  invalidated  by  the  acts  or  omissions  of  the 
assured  (g).  In  this  case  the  assured  cannot,  upon  a  subsequent  loss, 
recover  anything,  and  it  is  immaterial  whether  the  policy  was  already 
void  at  the  date  of  the  assignment,  or  was  not  invalidated  till  after- 
wards (/;).  Even  the  fact  that  the  insurers  have  expressly  consented 
to  the  assignment  does  not  improve  the  assignee's  position,  or  preclude 
the  insurers  from  resisting  liability  on  the  ground  that  the  policy  is 


(1868),  L.  R.  3  Ch.  597  (assignment  of  future  Building  and  Savings  Society  v.  Gore  District 

freight);   Ee  Irving,  Ex  parte  Brett  (1877),  Mutual  Fire  Insurance  Co.  (1878),  3  Tupper's 

7  Ch.  D.  419  (assignment  of  future  dividends  R.  (U.  C.)  151). 

in  bankruptcy);    Ee  Pi/le   Works  (1890),  44  (e)  Hence  the  validity  of   the  assignment 

Ch.   D.   534,  C.   A.   (assignment  of  uncalled  cannot  be  questioned  on  the  ground  of  the 

capital).  personal    nature    of    the    contract,    as    \\as 

(x)  McPhittips  v.  London  Mat  mil  Fire  In-  the    case    in    Kemp    v.    Baerselnuui,    |19<n;| 

fitrancc  Co.  (1896),  23  Ont.  App.  524.  2    K.    B.    604,   C.    A.    (contract    to    supply 

(//)  Tliis  will  be  the  case  where  the  property  goods),  where  it  was  held  that  an  assignment 

insured  is  in. n'l.-.M •_'<•<.!  and  the  proceeds  of  the  even  ,,f  th,.  beneficial  interest  is   prohibited 

policy  are  assigned  as  collateral  security ;  see,  when-     Hi:-    contract    involves    a    personal 

for    instance,     London     Inn  *////< •///     Co.     v.  element 

Montefiore  ( isiU).  !»  L.  T.  688.  "     n  s          «,49        t 

(a)  J/r/»///7/,>    v.    London    Mutual    Fire 

]„" ranee  Co.,  supra.  (9)  As  to  what  acts  invalidate  a  policy, 

('/)  Ee  Turcan,  supra.  see  p.  119,  ante. 

(c)  As  to  the  personal  nature  of  the  con-  (/<)  Kanady  v.  Gore  Di^rirt   Mutual  Fire 

tract,  seep,  \\.nnte.  Insurance  Co.   (1879),  44  Can.   Q.   B.   261, 

('/)  <  '.in  ci|iient  ly  ;i   breach  of  com  lit  inn  by  where   it   was   held   that   the   assignee   of   a 

the  .-i     ignor  even  after  the  date  of  the  assign-  policy    was   prevented   from   recovering   by 

ni'-iil    \\  ill,  as  .1   '_'enei;i!  rule.  ;i  vnii!  the  pulley  reason  <  >[  I  he  assignor's  breaches  ,,t  conditions 

and    thus    defeat    the    assignee    (Mechanics  against  alienation  and  double  insurance. 
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invalid  (i),  unless  their  conduct  amounts  to  a  representation  that  at  the 
date  of  the  assignment  there  is  a  valid  contract  in  existence  (k)  or  unless 
a  new  contract,  which  is  not  to  be  affected  by  the  subsequent  conduct 
of  the  assured,  is  created  between  the  assignee  and  the  insurers  by  the 
terms  of  their  consent  (I). 

Sub-sect.  3.     The  Form  of  Assignment. 

The  form  in  which  an  assignment  of  a  fire  policy  is  required  to  be  made 
depends  upon  the  nature  of  the  assignment,  and  is  subject  to  the  following 
rules,  namely  :— 

(1)  Where  the  assignment  of  the  policy  amounts  to  an  assignment  of  the 
contract  of  insurance  itself,  no  particular  form  of  assignment  appears  to 
be  necessary.  The  assignment  of  the  contract  cannot  be  regarded  as  an 
assignment  of  an  ordinary  chose  in  action  since  it  depends  for  its  validity 
both  upon  the  assignee's  possession  of  an  interest  in  the  subject-matter  (m), 
and  upon  the  giving  of  their  consent  by  the  insurers  (ri),  and  therefore  the 
rules  governing  the  validity  of  an  assignment  of  a  chose  in  action,  whether 
legal  (o),  or  equitable  (p),  are  inapplicable.  The  assignment  of  the  policy 
does  not  of  itself  confer  any  rights  on  the  assignee  as  against  the  insurers, 
even  though  he  possesses  or  acquires  an  interest  in  the  subject-matter  of  in- 
surance. His  rights  so  far  as  they  are  concerned,  depend  solely  upon  their 
consent  to  the  assignment,  and  by  giving  their  consent,  they  render 
themselves  liable  to  him  (q).  Their  liability  therefore  is  not  affected  by 
the  form  of  assignment,  and  it  seems  to  be  immaterial,  whether  the  policy 
has  been  transferred  to  him  by  manual  delivery  or,  otherwise.  Nor  can 
they  be  prejudiced  by  reason  of  the  assignment  not  being  effected  in  any 
particular  form,  since  before  giving  their  consent  it  is  open  to  them  to 
require  such  evidence  of  the  assignee's  title  as  they  think  desirable,  and 
to  call  upon  him  to  produce  a  formal  assignment  of  the  policy.  If,  there- 
fore, they  have  been  satisfied  on  this  point,  and  give  their  consent,  they 
cannot  afterwards,  it  is  apprehended,  resist  his  claim  merely  upon  the 
ground  of  some  informality  in  the  mode  of  assignment. 

(2)  Where  the  assignment  of  the  policy  is  in  effect  an  assignment  of 
the  right  to  receive  the  moneys  payable  under  it,  the  assignment  is  subject 
to  the  ordinary  rules  governing  the  assignment  of  choses  in  action 
since  such  a  right  is  a  chose  in  action  (r).  Except,  therefore,  where  the 
policy  expressly  provides  the  contrary  (s),  the  beneficial  interest  in  it 
may  be  assigned  in  equity,  whether  the  assignment  is  before  or  after  loss, 

(i)  Kuntz  v.  Niagara  District  Fire  Insur-  Building  Society  v.  Gore  District  Insurance 

ance  Co.  (1866),  16  U.  C.  C.  P.  573,  where  the  Co.  (1878),  3  Tupper's  R.  (U.  C.)  151. 

policy  had  been  ratified  by  the  insurers  to  (m)  See  p.  217,  ante. 

the  assignee.  (n)  See  p.  215,  ante. 

(k)  This   would   be   the   case   where,   for  (o)  See  p.  222,  post. 

example,   the  proposed   assignee   made   in-  (p)  See  infra. 

quiries  of  the  insurers  and  was  informed  that  (q)  See  p.  216,  ante. 

the  policy  was  valid.  (r)  See  the  cases  cited  at  pp.  218  et  seq., 

(1)  Burton  v.    Gore  District  Mutual  Fire  ante. 

Insurance  Co.  (1865),  12  Grant  (U.  C.)  165,  (s)  Re  Turcan  (1888),  40  Ch.  D.  5,  C.  A. 

approved    but    distinguished    in    Mechanics  (life  assurance). 
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and  whether  it  is  ;ib.M>lute  or  by  way  of  mortgage  or  charge,  by  any  form 
of  ;ivMgninent ,  provided  th.it  it,  is  recognised  in  equity  as  sufficient  (t). 
To  complete  t  he  assignee's  title  it  is  necessary  for  notice  of  the  assignment  to 
be  givm  to  the  insurers  (//,).  In  the  event  of  a  claim  arising  under  the 
policy,  any  action  must,  if  the  assignment  is  equitable  only,  be  brought 
in  the  name  of  the  assured  (x). 

Whether  such  a  right  can  bo  assigned  so  as  to  enable  the  assignee  to 
sue  for  the  money  payable  in  his  own  name  is  a  question  which  has  not  yet 
been  decided.  There  is  no  special  statutory  provision,  as  in  the  case  of 
life  policies  (//)  or  marine  policies  (z),  regulating  the  assignment  of  fire 
policies,  and  conferring  on  the  assignee  the  right  to  sue  in  his  own  name. 
The  assignment,  therefore,  if  it  can  be  made  at  all,  must  comply  with 
the  requirements  of  the  Judicature  Act,  1873  (a),  that  is  to  say,  it  must 
be  an  absolute  assignment  in  writing  signed  by  the  assured,  of  which 
express  notice  in  writing  has  been  given  to  the  insurers  (/>). 

\\  here  the  assignment  takes  place  after  loss,  at  a  time  when  the  loss 
has  been  admitted,  and  the  amount  payable  has  been  ascertained,  there 
is  no  doubt  that  such  an  assignment  can  be  made  since  there  is  actually 
a,  debt  in  existence  capable  of  being  legally  assigned  (c).  Where,  however, 
though  the  assignment  is  made  after  loss,  the  loss  has  not  been  admitted, 
or  the  sum  payable  ascertained,  or  where  the  assignment  is  made  before 
loss,  different  considerations  apply,  for  in  these  cases  there  is  no  existing 
debt.  If,  therefore,  the  assignment  purports  to  be  an  assignment  of  a 
specific  sum,  it  is  not  a  good  legal  assignment  (d).  There  is,  however, 
an  existing  contract,  and  although  the  contract  cannot  be  assigned  in 
its  entirety  (e),  the  benefit  of  it  is  capable  of  being  assigned  in  equity  as 
a  chose  in  action  (/ ).  The  benefit  of  the  contract  would  therefore  seem 
to  be  a  legal  chose  in  action  within  the  meaning  of  the  Judicature  Act, 
1873  (g) ;  and  if  the  assignment  purports  to  assign  it,  and  does  not  deal 
with  a  specific  sum,  the  assignee  would  seem  to  be  entitled  to  sue  the 
insurers  upon  his  assignment  in  his  own  name  (/;-). 


(0  A'c  Fo^fcr  (1873),  I.  R.  1  Eq.  294,  where  (c)  Ibid.     Whether  a  legal  as-ignmprrt  of 

the  document  was  h>  M  not  to  be  sufficient.  part  of  the  proceeds  can  be  made  is  doubtful. 

As  to  the  requirements  of  a  valid  assignment  Jn  Skipper  v.  Tndc<r  mid  Jlolhimt/.  |l!»lo| 

in  equity,  see   Laws    of   England,  Vol.  IV.,  2  K.  B.  (i.'JO  (assignment  of  debt),  (reversed 

lit !••    CHOSBS    IN    ACTION,    pp.    374   ct    seq.  26  T.  L.  R.  357,  C.   A.),  DARLING,  J.,  held 

In  practice  the  assignment  is  usually  indorsed  that  such  an  assignment  could  be  made,  whilst 

on  the  policy,  or  on  the  cover  note,  as  the  case  in  Forster  v.  Bah  r,  [  l!>10|  2  K.  B.  <>30,  C.  A. 

in av  be  (O'Connor  v.  Imperial  Insurance  Co.  (assignment  of  debt),  BRAY,  J.,  in  the  Court 

(1869),  14  L.  Can.  Jur.  21!)).  below  held  that  it  could  not  be  made.     In 

(u)  Re.  Foxier,  Kii/irn  ;    AV  Hcnncrsy  (1842),  both  cases  the  decisionof  the  ( 'ourt  of  Appeal 

5  Ir.  Eq.  2.j!)  (life  assurance).  turned  on  other  grounds  and  did  not  deal 

(.(•)   But  sec  Brandl\x  (William)  Sons  and  with  this  point. 

Co.  v.  Dunlop  Kubber  Co.,  [1905]  A.  C.  454  ((/)  Kkip/xr  mid  Tucker  v.   Holloway  and 

ignmcnt  of  debt),  per  Lord  MACNAGHTEN,  Jloward,  supra  (assignment  of  debt). 

at  p.  Hi:!.  (c)  See  p.  215,  ante. 

(!/)  Policies  of  Assurance  Act,  18(57  (30  &  (  /)  See  p.  219,  ante. 

31  Viet.  c.  144),  s.  1.  (g)  30  &  37  Viet.  c.  00,  s.  25  (0),  which 

(z)  Marine  Insurance  Act,  1900  (0  Edw.  7,  distinguishes   between   an   assignment   of   a 

c.  41),  s.  50  (2).  debt  and  an  assignment  of  a  chose  in  action. 

(a)  30  &  37  Viet.  c.  66.  (h)  The    validity    of    a    legal    assignment 

(l>)  Ibid.,  s.  25  (6).  before  loss   seems   to   be   established :     see 
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Where,  upon  notice  of  the  assignment  being  given  to  the  insurers, 
they  expressly  contract  with  the  assignee  to  pay  him  the  sum  assigned 
when  it  shall  fall  due,  the  question  as  to  whether  the  assignment  is  legal 
or  equitable  only,  becomes  immaterial.  In  this  case  the  assignee's  rights 
as  against  the  insurers  depend  not  so  much  upon  his  assignment  from  the 
assured  as  upon  their  express  contract  with  himself,  and  he  is  therefore 
entitled  under  this  contract  to  sue  them  in  his  own  name  (i). 

SECT.  3.   TRANSFER  BY  OPERATION  OF  LAW. 

Where  the  subject-matter  of  insurance  passes  from  the  assured  by 
operation  of  law,  the  validity  of  the  policy  is  not  affected.  The  principal 
cases  in  which  a  transfer  of  this  kind  takes  place  are  the  following, 
namely  :— 

(1)  The  death  of  the  assured.  Notwithstanding  the  personal  nature  of 
the  contract  of  fire  insurance,  the  death  of  the  assured,  and  the  consequent 
devolution  of  interest  in  the  property  insured,  do  not,  in  the  absence  of 
an  express  condition  (fe),  avoid  the  policy  (I).  This  is  clearly  the  case 
where  the  assured  dies  intestate  (m),  though  it  may  perhaps  be  otherwise 
where  he  leaves  a  will  under  which  the  subject-matter  of  insurance  passes, 
inasmuch  as,  in  that  case,  the  transfer  to  the  person  ultimately  entitled 
takes  place  by  the  act  of  the  assured,  and  may,  therefore,  be  regarded  as 
a  breach  of  the  condition  express  or  implied  against  assignment  of  the 
subject-matter  (n).  This  point  is,  however,  of  little  practical  importance, 
as  the  usual  condition  against  assignment  of  the  subject-matter  contains 
an  express  exception  in  favour  of  transfer  by  will  as  well  as  by  operation 
of  law  (o).  The  policy,  therefore,  devolves  upon  the  personal  representa- 
tives of  the  assured  (p),  together  with  the  subject-matter  of  insurance, 

Torkington  v.    Magee,   [1902]   2  K.    B.    427  manner,   whether  by  act  of  the  parties  or 

(assignment  of  a  contract  to  sell  a  reversionary  operation  of  law.     See,  however,  Doe  d.  Pitt 

interest),  per  CHANNELL,  J.,  at  pp.  431-432 ;  v.   Laming  (1814),   4  Camp.   73,  where  the 

see  also  Manchester  Brewery  Co.  v.  Coombs,  condition    required    a    continuance    of    the 

[1901]  2  Ch.  608,  per  FARWELL,  J.,  at  p.  619,  policy  to  the  personal  representatives  to  be 

adopting  the  language  of  the  Colonial  Court  indorsed  on  the  policy  within  three  months 

(not    of   the   Privy   Council   as    stated    per  after  the  assured's  death,  and  Lord  ELLEN- 

FARWELL,  J.),  in  King  v.  Victoria  Insurance  BOROUGH,  C.J.,  said  at  p.   75  :    "I  do  not 

Co.,  [1S96]  A.  C.  254  :"  Since  the  Judicature  think  the  policy  became  void  for  want  of 

Act,  1875,  the  right  to  sue  on  those  covenants  the  indorsement  within  three  months.     At 

is  a  chose  in  action  within  s.  25,  sub-s.  6,  most  it  was  voidable  by  the  company.     The 

the  term  '  chose  in  action  '  in  that  section  proviso  relied  upon  is  extremely  harsh,  and 

has  been  said  in  the  Privy  Council  ...  to  I  doubt  its  legality  where  the  policy  as  here 

include  all  '  rights  the  assignment  of  which  is  declared  to  be  for  a  definite  time." 

a  Court  of  law  or  equity  would  before  the  (I)  Mildmayv.  Folqham  (1797),  3  Yes.  471 ; 

Act  have  considered  lawful.''      As  to  the  Doe  d.  Pitt  v.  Laming,  supra;    Durrani  v. 

validity    of    an    assignment    after   loss,    see  Friend  (1851),  5  De  G.  &  Sm.  343  (marine 

Daivson  v.  Great  Northern  and  City  Railway  insurance). 

Co.,  [1905]  1  K.  B.  260  (compensation  under  (m)  May,  s.  266. 

Lands  Clauses  Consolidation  Act,  1845  (8  &  9  (n)  See  May,  s.  452  A. 

Viet.  c.  18),  s.  68).  (o)  See  Appendix  II. 

(i)  London   Investment   Co.    v.    Montefiore  (p)  Mildmay  v.  Folgham,  supra  ;    Doe  d. 

(1864),  9  L.  T.  688,  per  EELE,  C.  J.,  at  p.  688.  Pitt  v.  Laming,  supra  ;    Durrani  v.  Friend, 

(k)  O'Neill  v.   Ottawa  Agricultural  Insur-  supra.     As  to  the  rights  and  duties  of  personal 

ance  Co.  (1879),  30  Can.  C.  P.  151,  where  the  representatives  as  regards  insuring  the  estate 

condition    extended    to    a    transfer    in    any  against  lire,  see  p.  40,  ante. 
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whether  it  IK-  iv.ilty  (q),  or  personalty,  ami  they  may  enforce  it,  in  case 
of  a  subsequent  loss  (r),  for  the  benefit  of  the  persons  beneficially  entitled  (s). 
If  they  have  completed  the  administration  of  the  assured's  estate  whilst 
i  lie  polic}-  is  still  in  force,  and  have  transferred,  or  assented  to  the  transfer 
of,  the  subject-mailer  to  the  person  entitled  either  by  operation  of  law 
or  by  the  will,  they  may,  at  the  same  time,  it  is  presumed,  transfer  the 
policy  (/). 

(2)  The  bankruptcy  of  the  assured.  Where  the  assured  is,  before  loss, 
adjudicated  bankrupt,  the  subject-matter  of  insurance  vests  in  his  trustee 
in  bankruptcy  (u}.  The  condition  against  assignment  of  the  subject-matter 
is  not,  however,  broken,  since  this  is  a  transfer  by  operation  of  law  (x). 
The  rights  of  the  assured  in  the  policy  (y)  also  pass  to  his  trustee  in  bank- 
rupt cy  (,:)  who  acquires  the  right,  in  case  of  a  subsequent  loss,  to  sue  upon 
the  policy  in  his  official  name  (a). 


(•7)  By  virtue  of  the  Land  Transfer  Act, 
1897  (60  &  61  Viet.  c.  65),  s.  1  (1).  This 
obviates  the  difficulty  formerly  existing  in 
the  case  of  an  insurance  upon  realty,  which 
is  illustrated  in  Mildmay  v.  Folgham  (1797), 
3  Ves.  471,  since  formerly  the  policy  de- 
volved upon  the  personal  representative, 
whereas  the  realty  devolved  upon  the  heir- 
at-law,  or  devisee. 

(>•)  As  to  the  effect  of  the  assured  dying 
after  loss,  see  Chap.  XXIII. 

(s)  U>i<l. 

(t)  Compare  Milt] may  \.  FolgJium,  suprn. 
win TC  it  was  held  that  the  heir-at-law  could 
not  have  the  benefit  of  the  policy  unless  it 
\\as  assigned  to  him. 

(u)  Bankruptcy  Act,  1883  (46  &  47  Viet. 
c.  52),  ss.  44  (i),  168.  As  to  the  effect  of 
bankruptcy  after  loss,  see  Chap.  XXIII. 

(./•)  For  the  form  of  condition,  see  Ap- 
pendix II. 

(//)  The  doctrine  of  reputed  ownership  does 
not  apply  to  policies  of  insurance  ( Bankruptcy 
A,  i.  iss:;  (Hi  \-  !7  Viet.  c.  52),  s.  44  (iii.), 
replacing  Bankruptcy  Act,  1809,  s.  15; 
Colonial  ll<mk  \.  Whinney  (1886),  11  A.  C. 
42ii  (shares),  /»;•  Lnnl  P.LACKBURN,  at  p.  440; 
1!<  Moore,  Ex  parlc.  Ibbclson  (1878),  8  Ch.  D. 
519  C.  A.  (life  assurance)).  Prior  to  the  Act 


of  1869,  the  doctrine  applied  even  where  the 
policy  had  left  the  hands  of  the  assured 
(Green  v.  Ingham  (1867),  L.  R.  2  C.  P.  525 
(life  assurance)),  unless  notice  of  assignment 
had  been  given  to  the  insurers  (Edwards  v. 
Master  (1865),L.  R.  1  Eq.  121  (life assurance); 
compare  Be  Foster  (1873),  I.  R.  3  Eq.  294, 
296),  or  unless  the  policy  had  been  handed 
over  merely  for  the  purpose  of  conferring  a 
lien  on  the  instrument  only,  and  not  with 
the  intention  of  passing  any  interest  in  the 
debt  (Gibson  v.  Overbury  (1841),  7  M.  &  W. 
555  (life  assurance)). 

(;)  ScJiondkr  v.  Wnce  (1808),  1  Camp.  4S7 
(life  assurance) ;  Castclli  v.  Boddintfon  ( IS.'io), 
1  E.  &  B.  879  Ex.  Ch.  (marine  insurance)  ; 
compare  Re  Perkins,  Poi/aer  v.  Bcyfux,  [1898] 
-  Ch.  182,  C.  A.  (contract  to  indemnify 
as.-ignor  of  a  lease). 

(<i)  Bankruptcy  Act,  1883  (46  &  47  Viet, 
c.  52),  s.  83.  That  is  to  say,  he  sues  as  "  the 
trustee  of  the  property  of  -  -  a  bankrupt," 
inserting  the  name  of  the  bankrupt  (ibid.). 
He  may,  however,  apparently  sue  in  his  own 
name  (Luiniin/  v.  M/irrni/  (/,<«///)  (1879), 
13  Ch.  D.  123  (life  assurance),  per  JESSEL, 
M.R.,  at  p.  127).  As  to  the  application  of 
the  proceeds,  see  Chap.  XXIII. 
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SINCE  the  contract  of  fire  insurance,  being  one  of  indemnity  only,  does 
not  entitle  the  assured  to  recover  the  full  amount  of  his  insurance,  unless 
it  is  to  commensurate  with  the  amount  of  his  loss,  he  cannot  acquire  any 
greater  right  by  reason  of  the  fact  that  he  is  over-insured.  Over-in- 
surance may  take  place  in  two  ways,  namely— 

(1)  By  double  insurance,  in  two  or  more  policies. 

(2)  By  excessive  insurance,  in  one  policy. 

SECT.  1.    DOUBLE  INSURANCE. 

Where  two  or  more  policies  are  effected  by  or  on  behalf  of  the  assured 
upon  the  same  interest  in  the  same  subject-matter,  and  the  amounts  of 
the  respective  insurances,  when  taken  together,  exceed  the  indemnity 
which  he  is  entitled  to  receive  in  the  event  of  a  loss  (a),  he  is  said  to  be  over- 
insured  by  double  insurance  (6). 

Sub-sect.  1.     Rights  of  the  Assured. 

There  is  no  rule  of  law  by  which  the  assured  is  prohibited  from  effecting 
on  his  own  behalf,  or  causing  to  be  so  effected  (c),  as  many  insurances  as 
he  pleases  to  cover  the  same  interest  in  the  same  subject-matter.  He  is, 
therefore,  at  liberty  to  take  out  any  number  of  policies,  under  any  one 
of  which  he  may  become  entitled  in  the  event  of  a  loss,  to  be  paid  the  full 

(a)  As  to  the  amount  recoverable  upon  loss,  (1877),  5  Ch.  D.  5(>9,  C.  A.,  per  BAGGALLAY, 

see  Chap.  XXI.  J.A.,  at  p.  587.     Compare  Marine  Insurance 

(6)  Godin  v.  London  Assurance  Co.  (1758),  Act,  1906  (6  Edw.  7,  c.  41),  s.  32  (1). 

1  Burr.  490  (marine  insurance),  as  applied  in  (c)  As  to  when  insurances  eflected  by  third 

North  British  and  Mercantile  Insurance  Co.  persons    may    be    taken    into    account,    see 

v.  London,  Liverpool,  and  Globe  Insurance  Co.  Chap.  XXI. 

W.I.  Q 
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value  of  his  interest.  Since  the  contract  of  insurance  is,  however,  one 
of  indemnity,  he  cannot,  however  many  the  policies  he  may  have 
effected,  recover  more  than  such  value  (d).  He  cannot,  therefore,  enforce 
payment  in  full  under  .ill  the  policies,  if  the  effect  of  so  doing  would  be  to 
give  him  more  than  a,  full  indemnity  ;  for  in  that  case  ho  would  be  receiving 
the,  same  sum  over  and  over  again,  and  the  purpose  of  the  contract  would 
be  delr.ited  (r). 

If  the  amount  secured  by  the  various  policies  exceeds  a  full  indemnity, 
there  are  two  courses  open  to  the  assured,  namely— 

(1)  He  may  select  the  policy  upon  which  to  take  his  indemnity,  and 
claim  payment  of  his  loss  in  full  from  the  insurers  upon  that  policy  (/). 
They  cannot  resist  his  claim  upon  the  ground  that  there  are  other  policies 
in  existence1  which  might  equally  have  been  called  upon  to  make  good 
the  loss,  since  they  have  contracted  to  make  it  good  themselves  (g).     They 
are,  therefore,  bound  to  pay,  if  called  upon,  the  full  amount  of  the  loss.     A 
payment  by  them  under  their  policy  discharges  the  insurers  upon  the 
remaining  policies  from  all  liability  to  the  assured,  since  he  has  already 
received  his  indemnity,  and  cannot  therefore  maintain  any  further  claim  (h). 
Such  insurers  must,  however,  as  regards  the  insurers  upon  the  hrst  policy, 
bear  their  due  share  of  the  loss,  and  they  may  therefore  be  called  upon, 
in  return  for  the  payment  by  which  they  have  been  discharged,  to  con- 
tribute in  rateable  proportions  (i)  ;  or 

(2)  He  may  himself  distribute  the  loss  in  the  first  instance,  rateably 
amongst  the  insurers  upon  all  the  policies,  in  proportion  to  the  amounts 
secured  thereby,  and  call  upon  each  set  of  insurers  to  pay  their  proportion 
of  the  loss  (fc).     In  this  case  a  paj^ment  upon  one  policy  does  not  discharge 
the  insurers  upon  the  remaining  policies  from  their  liability  to  the  assured, 
since  the  total  amount  payable  under  all  the  policies  does  not  exceed  an 
indemnity. 

In  order  to  prevent  any  difficulties  arising  as  to  the  exercise  of  the 
assured's  rights  against  the  insurers  upon  different  policies,  a  condition 


/i    Ainiciilili     Hi  ritiilili     <SV  rtirHit  -s  the     temptation     of    gain     should     occasion 

Association  ~v.  Northern  Assurance  Co.  (1883),  unfair   and  wilful   losses."     Xiv!>>i  \.    /,'(«/ 

11  R.  (Ct.  of  Sess.)  287,  per  Lord  Justice-Clerk  (1703),    1    \V.    Bl.    41  <i   (marine   insurance); 

(MONCBIEFP),  at  p.  303.  Bank-  of  British   North   America   v.    Wf.itcrik 

(r)  Godin  v.  London  A-^urtincc  Co.  (1758),  Ati*nrn»ce  Co.  (1884),  <>  Ont.  11.  116  (marine 

I    1'inrr.    I'.'U    (Marine    Insurance),   per   Lord  insurance);      .Marine    I  na  urn  nee    Act,    1900 

]\lANSFii;i,n,  C.J.,  at  p.  4'iii  ;    May,  s.  13.  (6  Edw.  7,  c.  41),  s.  32  (2)  (a). 

(/)  Gitdin  v.  f.'indini  Assurcma  ('"..  xujim,  (r/)  God  i  it  v.  London  A**  urn  uce  Co.,  xiipnt. 

per  Irfjrd  MANSFIELD,  C.J.,  at  p.  492  :   "As  (h)  Morgan  v.   Price  (184<M,   4    lv\.    r,l.r> 

between  them   '  (the  assured  ami  the  insurer)  (marine  insurance),  pi  r  J'ARKE,  B.,  at  p.  (>20 

"and  upon  the  foot  of  commutative  justice  (<')  Godin  v.  London  Assurance  Co.,  supra, 

merely,  there  is  no  colour  why  the  insurers  pi  r  Lord  MANSKILKD,  C.J.,  at  p.  4!»2  :    "If 

should   not  pay  the  insured   the   Mhole.   for  the  insured   is  to  r<  reive  hut  one  satisfaction 

they  liave  received  a  premium  for  the  whole  natural  justice  says  that  the  several  insurers 

ris(|iie.      Hi-fore  the  introduction  of  wagering  shall  all  of  them  contribute  pro  ruin,  to  satisfy 

policies,  it  was,  upon  principles  of  eomeni-  that  Lossagainst  which,  they  have  aHms-umZ." 

cnce,    very   wisely   established   that   a    man  Ellis,  p.  14.     As  to  the  rights  of  the  insurers 

should  not  recover  more  than  he  had  lost,  amongst,    themselves    to    contribution,    see 

Insurance  was  considered   as  an   indi  ///>/////  Chap.  .XXV. 

nnlif.  in  case  of  a  loss;    and,  therefore,  the  (/,•)  God  in  v.  London  A-*-x<trnnce  Co., 

:-.ii  i.-fa<  tion  oi/'i/it  not  to  cxcc«l  tin  /"«.     This  per  Lord  MANSFIELD,  C.J.,  at  p.  492. 
rule  was  calculated  to  prevent  fraud  ;    lest 
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may  be,  and  almost  invariably  is,  inserted  into  the  policy  to  the  effect 
that  if  at  the  time  of  the  loss  there  are  any  other  subsisting  insurances 
in  respect  of  the  same  interest,  the  insurers  under  the  policy  in  question 
are  not  to  be  liable  to  pay  or  contribute  more  than  their  rateable  pro- 
portion of  the  loss  (I). 

Sub-sect.  2.    Disclosure  of  Double  Insurance. 

It  is  a  matter  of  considerable  importance  to  the  insurers,  at  the  time 
of  effecting  a  policy,  to  know  whether  there  are  any  existing  insurances 
upon  the  property  proposed  to  be  insured,  since  the  amount  they  will 
have  to  pay  in  the  event  of  a  loss  may  be  affected  thereby  (m).  Apart 
from  this,  it  is  possible  that  an  assured,  who  is  more  than  fully  covered  by 
insurance,  may  be  likely  to  be  less  careful,  at  least  if  the  over-insurance  is 
considerable,  in  guarding  the  property  insured  against  the  danger  of  fire  (•»). 

The  existence  of  other  insurances  is  not,  it  would  seem,  a  material 
fact  which  the  assured  is  under  a  duty  to  disclose  to  the  insurers  (o).  It 
is  the  usual  practice,  therefore,  for  the  proposal  form  to  contain  a  specific 
question  asking  whether  the  property  proposed  to  be  insured  is  already 
insured,  and  requiring  the  name  of  the  office  in  which  it  is  insured  to  be 
stated,  together  with  the  amount  of  the  insurance  (p).  The  answer 
to  this  question,  being  thus  made  a  material  part  of  the  negotiations, 
must  be  correctly  and  faithfully  given  (q),  and  if  the  assured  states  what 
is  untrue  he  cannot  recover  upon  the  policy  which  is  subsequently  effected  (r). 
It  is  sometimes  made  a  condition  of  the  policy  itself  that  all  such  insurances 
are  to  be  notified  to  the  insurers,  and  that  particulars  of  them  are  to  be. 
stated  in  the  policy  (s). 

The  question  in  the  proposal  form  as  to  other  insurances  relates  only 
to  insurances  existing  at  the  time  when  the  policy  is  effected.  Hence, 
although  it  becomes  the  duty  of  the  assured,  when  such  a  question  has  been 

(1)  Scottish   Amicable   Heritable    Securities  reference  to  this  point  (1887),  56  L.  J.  (P.  c.) 

Association  v.  Northern  Assurance  Co.  (1883),  78) ;   see  p.  228,  post. 

11  R.  (Ct.  of   Sess.)  287,  per  Lord  Justice-  (ri)  May,  s.  364. 

Clerk  (MONCRIEFF),  at  p.  303.  For  the  effect  (o)  See  p.  135,  ante.  It  may  be  observed 
of  this  condition,  see  Chap.  XXV.  ;  for  its  that  in  so  far  as  the  existence  of  other  in- 
form, see  Appendix  II.  surances  reduces  the  amount  payable  in  the 

(m)  See  O'Flynnv.  Equitable  Fire  Insurance  event  of  a  loss  under  the  policy,  it  is  a  fact 

Co.  (1866),  1  Roscoe's  R.  (Cape),  372,  where  diminishing  the  risk,  which  does  not  require 

the  defendants  having  entered  into  a  policy  to   be   disclosed.     Nor   does  the  possibility 

on  the  faith  of  the  existence  of  a  prior  sub-  that  the  assured  may  be  less  careful  seem  to 

sisting  policy  were  held  liable,   when   such  be  of  sufficient  weight  to  counterbalance  this 

policy  became  void  owing  to  the  failure  of  conclusion. 

the  assured  to  notify  to  the  insurers  on  the  (p)  For  a  proposal  form  containing  such  a 

first   policy   the   making    of   the    policy    in  question,  see  Appendix  II. 

question,  to  pay  only  such  proportion  of  the  (q)  Bank  of  Australasia  v.  Xorth  German 

loss  as  would  have  been  payable  by  them  if  Insurance  Co.  (1898),  17  N.  Z.  L.  R.  Sup.  Ct. 

the  first  policy  had  continued  to  be  in  force  ;  387.     As  to  the  effect  of  asking  questions  in 

Xathanson    v.     Commercial    Insurance    Co.  the  proposal  form,  see  p.  145,  ante. 

(1886),    4    Juta's    R.    (Cape)    461.     Where,  (r)  As  to  the  effect  of  untrue  statements  in 

however,    the    prior    policy    lapses    in    the  the  proposal,  see  p.  141,  ante. 

ordinary  course  before  a  fire,  the  insxirers  are  (s)  Parsons  v.  Standard  Fire  Insurance  Co. 

not  entitled  to  have  it  taken  into  account  (1880),  5  Can.  Sup.  Ct.  233.     Compare  May, 

(Hordern  v.  Commercial  Union  Assurance  Co.  s.  365. 
USb4),  5  N.  S.  \V.  L.  R,  309,  affirmed  without 
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asked,  to  disclose  any  other  insurance  effected  by  him  after  making  the 
proposal,  but  before  the  policy  has  been  issued,  and,  if  he  has  already 
answered  the  question  in  the  negative,  to  correct  his  answer  by  informing 
the  insurers  of  the  subsequent  insurance  (t),  yet  his  duty  as  to  disclosure 
ceases  as  from  the  time  when  the  policy  is  issued  (u).  He  need  not  therefore 
inform  the  insurers  of  the  existence  of  any  policies  which  he  may,  after 
the  issue  of  the  policy,  effect  with  other  insurers  upon  the  same  interest  (x). 
This  duty  may,  however,  be  imposed  upon  him  by  an  express  condition 
in  the  policy  (//).  Such  a  condition  usually  provides  for  the  indorsement  (z) 
upon  the  policy  by  or  on  behalf  of  the  insurers  (a)  of  any  subsequent 
insurance  before  the  occurrence  of  a  loss  (b},  in  which  case  a  failure  to 
procure  the  indorsement  is  fatal  (c). 

Similarly,  if  a  policy  mentioned  in  the  proposal  as  existing,  is  allowed 
subsequently  to  lapse,  it  is  not  necessary  for  the  assured  to  notify  the 
insurers  of  the  fact,  inasmuch  as  he  has  not  undertaken  to  keep  the  prior 
policy  alive.  It  is  therefore  immaterial  that  the  result  of  the  lapse  is  to 
make  them  liable  in  the  event  of  a  loss,  to  pay  a  larger  amount  than  they 
would  have  been  called  upon  to  pay  if  the  former  policy  had  remained  in 
force,  on  account  of  the  prior  insurers  having  ceased  to  be  liable  to  con- 
tribute towards  the  loss  (d).  The  insurers  must,  if  they  desire  to  be 
notified  of  any  such  lapse,  and  wish  to  prevent  their  liabilit}r  under  their 
policy  from  being  increased  thereby,  impose  a  special  condition  to  that 


(t)  Mar  six-ill  v.  Scottish  Employers'  Liability 
nnd  General  Insurance  Co.  (1902),  85  L  T. 
757  (accident)  ;  see  also  p.  145,  ante. 

(u)  See  p.  130,  ante. 

(x)  Ibid. 

(y)  In  Canada,  where  such  a  condition  is 
one  of  the  statutory  conditions,  it  forms  part 
of  the  policy  even  though  not  printed  upon 
it  (Citi-cnS  Insurance  Co.  of  Canada  v. 
P«r.?ons  (1881),  7  A.  C.  96  P.  C.,  where  the 
actual  condition  against  double  insurance 
printed  in  the  policy  was  held  void). 

(z)  In  consequence  of  this  requirement,  a 
mere  verbal  notice  of  a  subsequent  insurance 
to  a  local  agent  of  the  insurers  is  insufficient 
(Hemlriclcxon  v.  f.hirni  In.-urance  Co.  (1871), 
31  U.  C.  Q.  B.  547). 

(a)  Where  the  insurers  are  a  company,  the 
indorsement  of  their  secretary  1ms  In  en  held 
to   be    sufficient   (('/mlim >•*•   v.    Mat  mil  Fire 
Insurance  Co.  (1858),  3  L.  Can.  Jur.  2) ;    see 
-May,  s.  365«. 

(b)  For   the  form    of   this   condition,    see 
Appendix   II.      This   condition   is   generally 
combined  with  the  condition  as  to  previous 
nvnraii'-e,  as  to  which  see  p.  227,  ante. 

(c)  Chapmmi    v.    L<niru*lnr<-    I nxunince  Co. 
(  isiiS),  i:{  L.  Can.  Jur.  36  (affirmed  2  Stevens' 

Mlicbee   Digest,  407   P.    C.).       Where   the   form 

«l  the  condition  does  not  require  notice  to  be 
given  before  loss,  the  notice  may  !«  'jivm 
after  loss,  if  otherwise  in  time  (O'Fh/nn  v. 

f;'if>/ ilfililf       Firr      III. ^n  ni  lire      Co.       (IS'ili).       1 

Roscoe's  R.    (Cape)   372,    where   the    policy 


did  not  prescribe  any  particular  time,  and 
it  was  held  that  two  months,  the  loss  inter- 
vening, was  not  a  reasonable  time  within 
which  to  give  notice) ;  and  in  that  case  an 
indorsement  on  the  policy  is  not  necessary 
(Soupras  v.  Mutual  Fire  Insurance  Co. 
(1857),  1  L.  Can.  Jur.  197).  Such  a  condition 
is  not  waived  by  the  fact  that  the  agent  of 
the  insurers,  on  being  notified  of  the  double 
insurance,  does  not  make  any  specific  objec- 
tion to  the  claim  of  the  assured  on  that 
ground  (Western  Assurance  Co.  v.  Atn-,11, 
(1857),  2  L.  Can.  Jur.  181 ;  W<:-f>  >•»  As,  urance 
Co.  v.  Doull  (1886),  12  Can.  Sup.  Ct,  446). 
Sometimes  the  condition  spceiln •  ill\  pro\  ides 
that,  the  assent  of  the  insurers  is  to  be 
obtained.  The  happening  of  a  fire  before 
notice  can  be  given  does  not,  absolve  the 

1 1 n-d  from  the  necessity  of  notifying  the 
second  insurance  and  obtaining  the  assent  of 
the  insurers  (Weinaugh  v.  Provincial  ln- 

•mce  Co.  (1869),  20  U.  C.  C.  P.  405), 
thoiiL'h  th'  ir  assent  may  lie  -hen  e\en  after 
Joss,  and  may  be  evidenced  by  their  eniidm-t. 
(  M /i>c/i  tn.orv.  Waterloo  Mutual  Fin  l»:»nn>rc 
Co.  (1902),  4  Ont.  L.  R.  606,  where  the 
second  insurers  joined  in  the  adjustment; 
compare  Mcl'nn  v.  Waterloo  Coin,/'/  \lnlmil 
Fin  Insurance  Co.  (IS76),  26  Can.  C.  P. 
431). 

(</)  Ifonhrn.    v.     Commercial     Union    As- 

ance  Co.  (1884),  5  N.  S.  W.  L.  R.  309 
latiirnied  \\ii'i-i:it  reference  to  this  point 
(1887),  56  L.  .1.  (P.  c.)  78). 
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effect  (e).  Such  a  condition  may  provide  that  the  insurance  under  the 
policy  is  to  cease  to  attach,  and  remain  void  until  the  requisite  notification 
is  made,  in  which  case  the  absence  of  such  notification  is  fatal  (/). 

Since  the  contract  of  insurance  is,  as  a  rule,  an  entire  contract  (g), 
any  breach  of  a  condition  against  double  insurance  wholly  avoids  the  policy 
containing  it.  It  is  therefore  immaterial  that  the  other  insurance  relates 
only  to  a  portion  of  the  subject-matter  covered  by  the  first  policy,  the 
assured  being  unable,  in  the  event  of  a  loss,  to  make  good  any  claim 
against  the  insurers  upon  the  first  policy,  even  as  regards  the  remainder 
of  the  subject-matter,  which  is  not  Covered  by  the  other  insurance  (h). 


Sub-sect.  3.     What  constitutes  Double  Insurance. 

To  constitute  a  double  insurance  it  is  necessary  for  the  following 
conditions  to  be  fulfilled,  namely  : — 

(1)  All  the  policies  must  be  effected  by  or  on  behalf  of  the  same  assured 
for  the  protection  of  the  same  interest  in  the  same  subject-matter  (i) 
against  the  same  risk  (k).  Where  the  same  assured  himself  effects  all  the 
policies,  there  is  plainly  a  double  insurance.  The  mere  fact,  however, 
that  the  policies  in  question  are  not  all  effected  by  the  assured,  but  that 
some  at  least  of  them  purport  to  be  effected  by  some  other  person 
on  his  behalf,  does  not  necessarily  point  to  the  existence  of  a  double 
insurance.  It  must  be  shown  that  such  policies  have  been  effected  with 


(e)  Hordern  v.  Commercial  Union  In- 
furnnce  Co.  (1884),  5  N.  S.  W.  L.  R.  309. 

(/)  Sulphite  Pulp  Co.  v.  Faber  (1895),  1 
Com.  Cas.  146,  where  the  condition  further 
gave  the  insurers  the  option,  on  notification, 
to  cancel  the  policy. 

(g)  See  p.  11,  ante. 

(h)  Shannon  v.  Gore  District  Mutual  Fire 
Insurance  Co.  (1878),  2  Tupper's  R.  (U.  C.) 
396,  where  the  other  insurance  had  been 
effected  previously  ;  Bam  say  Woollen  Cloth 
Manufacturing  Co.  v.  Mutual  Fire  Insurance 
Co.  (1853),  11  U.  C.  Q.  B.  510,  where  there 
was  a  subsequent  insurance  on  part  of  the 
property. 

(i)  Bittingfon  v.  Canadian  Mutual  Fire 
Insurance  Co.  (1876),  39  Can.  Q.  B.  433, 
where  it  was  held  that  it  was  sufficient  if  the 
second  policy  covered  a  part  only  of  the 
subject-matter  of  the  first  insurance. 

(k)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  Ch.  I).  569,  C,  A.,  where  the 
9th  condition  provided  that :  •'  If  at  the 
time  of  any  loss  by  fire  happening  to  any 
property  hereby  insured  there  be  any  other 
subsisting  insurance  or  insurances,  whether 
effected  by  the  insured  or  by  any  other 
person  covering  the  same  property,  this 
company  shall  not  be  liable  to  pay  or  contri- 
bute more  than  its  rateable  proportion  of 
such  loss  .  .  ."  and  JESSEL,  M.R.,  at  p. 
577,  said  :  "  What  is  the  meaning  of  the 


words  '  covering  the  same  property  '  in  the 
ninth  condition  ?  They  cannot  mean  the 
actual  chattel.  ...  I  am  satisfied  that  this 
condition  was  put  in  to  apply  to  cases  where 
it  is  the  same  property  that  is  the  subject- 
matter  of  insurance,  and  the  interests  are 
the  same.  It  never  could  have  been  meant 
to  apply,  for  example,  to  the  cases  of  a 
tenant  for  life  and  remainderman  or  a  first 
mortgagee  and  a  second  mortgagee  both 
insuring  the  same  goods.  You  must  read 
the  condition  in  a  sensible  way,  and  not 
assume  that  these  great  companies  intended 
to  entrap  their  policy  holders  and  to  destroy 
the  value  of  the  contract  of  indemnity  by 
reason  of  the  accidental  contract  of  some  one 
else  which  had  no  connection  with  the  sub- 
ject-matter of  the  contract  or  with  the  price 
paid  for  the  insurance,  and  so  I  hold."  This 
case  was  followed  in  Scottish  Amicable  Herit- 
able Securities  Association,  etc.  v.  Northern 
Assurance  Co.,  etc.  (1883),  11  R,  (Ct.  of  Sess.) 
287.  It  is  not  necessary  that  all  the  policies 
should  comprise  nothing  but  the  interest  in 
question  (see  May,  s.  366) ;  nor  need  they  be 
for  the  same  amount  (Bank  of  British  North 
America  v.  Western  Assurance  Co.  (1884), 
(i  Ont.  R.  166  (marine  insurance)).  Although 
the  whole  interest  may  not  be  covered  by 
all  the  policies,  there  is  a  double  insurance 
as  to  such  portion  of  the  interest  as  is 
so  covered  (Shannon  v.  Gore  District 
Mutual  Fire  Insurance  Co.,  supra).  See 
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his  knowledge  or  sanction  (I),  or  that  he  has  subsequently  taken  the 
benefit  of  them  (m),  or  otherwise  ratified  them  (??).  If  it  were  not  so, 
he  might  be  deprived  of  the  benefit  of  the  policy  which  he  has  him- 
sdf  effected  by  reason  of  the  acts  of  persons  of  whom  he  was  ignorant, 
and  who  were  beyond  his  control  (o). 

(2)  Where  several  persons,  each  of  whom  has  a  partial  interest  in  the 
same  subject-matter,  effect  separate  policies  to  cover  their  several  interests, 
no  case  of  double  insurance  arises  (p).  Although  the  subject-matter  of 
the  various  policies  is  the  same,  the  interests  insured  thereby  are  different, 
and  each  assured  insures  on  his  owrn  behalf  alone,  and  not  with  the 
intention  of  benefiting  the  others.  Even  where  all  the  persons  interested 
thus  insure,  the  value  of  their  interests,  when  taken  together,  only  makes 
up  the  value  of  the  whole  subject-matter  (q).  No  more,  therefore,  than  a 
full  indemnity  is  recovered,  even  though  the  insurers  under  each  policy 
are  compelled  to  pay  the  full  value  of  the  interest  insured  by  them. 

There  are  some  cases  in  which  two  or  more  persons,  such  as,  for  instance, 
merchant  and  wharfinger  (r),  mortgagor  and  mortgagee  (s),  or  landlord 


generally  Phillips,  ss.  359  et  seq.,  and  compare 
the  rules  relating  to  contribution  in  Chap. 
XXV. 

(1)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  Ch.  D.  569,  C.  A.,  where  it  was 
held  that  the  condition  only  applied  to 
insurances  effected  by  or  on  behalf  of  the 
assured  ;  Kelly  v.  Liverpool  and  London 
and  Globe  Insurance  Co.  (1871),  2  Hannay 
(X.  B.)  266,  where  the  condition  was  that 
the  policy  was  to  be  void  in  the  event 
of  any  other  insurance  being  effected  on 
the  same  premises  without  notice,  and  it 
was  held  that  the  other  insurance  must  be 
effected  for  the  benefit  of  the  assured,  or 
with  his  knowledge  or  consent.  Compare 
Dickson  v.  Provincial  Insurance  Co.  (1875), 
24  Can.  C.  P.  55,  where  a  policy  effected  by 
the  assured  was  held  to  be  avoided  by  a 
subsequent  insurance  effected,  without  know- 
ledge of  the  prior  policy,  by  his  trustee  in 
bankruptcy,  the  condition  referring  to 
insurances  by  the  assured  or  his  assigns. 

(m)  Godin  v.  London  Assurance  Co.  (1758), 
1  Burr.  489  (marine  insurance),  -per  Lord 
MAXSFIELD,  C.  J.,  at  p.  492 ;  Dafoe  v.  Johns- 
town District  Mutual  Insurance  Co.  (1858). 
7  U.  C.  C.  P.  55,  where  the  assured  under  the 
first  policy  took  the  benefit  of  the  second 
policy  which  had  been  taken  out  by  his 
father. 

(n)  As  to  ratification,  see  p.  86,  ante. 

(o)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.,  supra,  per  JESSEL,  M.R.,  at  p.  577  ; 
Andrews  v.  Patriotic  Assurance  Co.  (No.  2) 
(1886),  18  L.  R.  Ir.  355,  per  PALLES,  C.B., 
at  p.  361  :  "  To  say  that  if  your  premises 
are  burnt  the  amount  you  shall  be  paid 
shall  depend,  not  solely  on  the  amount  of 


injury  you  sustain,  but  on  the  contingency 
of  a  third  party  having  or  not  having,  without 
your  consent,  or  against  your  will,  done  or 
abstained  from  doing  some  act  which  you 
cannot  prevent,  and  which  will  not  benefit 
you,  is  in  its  essence  a  wager."  Compare 
Burton  v.  Gore  District  Mutual  Fire  Insurance 
Co.  (1865),  12  Grant  (U.  C.)  156,  where  the 
mortgagor  effected  a  second  insurance  without 
the  privity  of  the  mortgagee  to  whom  the 
first  policy  had  been  assigned  with  the 
consent  of  the  insurers,  approved  and  dis- 
tinguished in  Mechanics  Building  and 
Savings  Society  v.  Gore  District  Mutual  Fire 
Insurance  Co.  (1878),  3  Tupper's  R,  (U.  C.) 
151  ;  Gikhrist  v.  Gore  District  Mutual  Fire 
Insurance  Co.  (1873),  34  Can.  Q.  B.  15, 
where  a  policy  effected  by  a  mortgagor  was 
held  not  to  be  invalidated  by  a  subsequent 
policy  taken  out  by  the  mortgagee,  on  the 
ground  that  the  further  insurance  must  be 
by  the  same  person,  or  in  respect  of  the  same 
interest.  But  an  assignee  of  the  policy,  even 
though  the  insurers  assent  to  the  assignment, 
who  has  no  insurable  interest  in  the  property 
insured,  does  not  become  the  assured  under 
the  policy,  which  is  therefore  liable  to  be 
defeated  by  a  subsequent  insurance  on  the 
same  property  being  effected  by  the  assignor 
(Kanady  v.  Gore  District  Mutual  Fire  In- 
surance Co.  (1879),  44  Can.  Q.  B.  261). 

(p)  Phillips,  s.  373. 

(q)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insur- 
ance Co.,  supra,  per  MELI.ISH,  L.J.,  at  p. 
583. 

(r)  Ibid. 

(s)  Ibid.,  per  MELLISH,  L.J.,  at  p.  583.  It 
will  be  a  double  insurance  if  there  is  a  cove- 
nant by  the  mortgagor  to  insure  on  behalf 
of  the  mortgagee  (May,  s.  366). 
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and  tenant  (t),  may  bo  so  situated  with  regard  to  the  same  subject-matter 
that  each  of  them  is  entitled  to  insure  it  to  its  full  value.     In  the  event 
of  a  loss,  each  of  them  has  a  right,  unless  he  has  already  been  otherwise 
indemnified,  to  enforce  any  policy  which  he  may  have  effected,  and  recover 
from  his  own  insurers  the  full  value  of  the  subject-matter  (u).     Nor  can 
his  insurers  resist  liability  upon  the  ground  that  there  are  other  policies 
in  existence  relating  to  the  same  subject-matter,  and  that  the  insurers 
under  the  other  policies  have  already  paid  the  full  value  of  the  subject- 
matter  to  the  other  person  or  persons  interested  (#).     In  the  benefit  of 
any  such  payment  he  is  not  entitled  to  share,  since  the  policies  under 
which  it  was  made  were  not  effected  on  his  behalf ;   it  does  not  therefore 
diminish  his  loss  or  reduce  the  amount  recoverable  under  his  own  policy  (?/). 
The  same  subject-matter,  however,  cannot  in  value  belong  at  the  same 
time  to  different  persons  (z).     If,  therefore,  the  sums  paid  or  payable 
under  the  various  policies  exceed  the  value  of  the  subject-matter,  it  may 
at  some  time  or  other  become  necessary  for  the  rights  of  the  parties  and  of 
their  respective  insurers  to  be  adjusted  so  as  to  prevent  the  value  of  the 
subject-matter  being  paid  twice  over  (a).     This  is,  however,  a  question 
which  mainly  concerns  the  insurers  upon  the  different  policies  ;  the  validity 
of  the  policies  is  not  affected,  and  each  assured  is  entitled,  as  between 
himself  and  his  own  insurers,  to  be  paid  the  full  value  of  the  subject-matter, 
if  that  is  the  measure  of  his  indemnity  (b).     Each  insurance  must  be  treated 
as  separate  and  distinct  from  the  others  (c).     The  persons  assured  under 
them  are  not  the  same  ;    nor  are  their  interests  identical.     Thus,  the 
merchant  insures  against  the  risk  -of  the  wharfinger,  in  the  event  of    a 
loss,  being  unable  to  make  it  good,  whilst  the  wharfinger  insures  against 
his  liability  to  the  merchant  (d)  ;    the  mortgagor  insures  the  proprietary 
interest  which  he  retains  in  the  property  mortgaged,  whilst  the  mortgagee 
seeks  to  guard  himself  against  the  destruction  or  depreciation  of  the 
property  which  constitutes  his  security  (e)  ;    and  the  landlord  not  only 
has  a  proprietary  interest  to  support  his  insurance,  but  is  exposed  to  the 
risk,  if  his  tenant  is  under  covenant  to  repair,  of  the  tenant  being  unable 
to  fulfil  his  obligation,   whilst  the  tenant's  interest   depends  upon  his 
right  to  enjoy  the  demised  property  (/),   and  also  upon  his  liability, 
where  it  exists,  of  making  good  any  loss  by  fire  (g). 

(t)  Andreivs    v.    Patriotic    Assurance    Co.  Co.  v.  London,  Liverpool,  and  Globe  Insurance 

(No.  2)  (1886),  18  L.  R.  Ir.  355.  Co.,  supra. 

(u)   Waters  v.  Monarch  Fire,  etc.,  Assurance         (c)  As  to  the  position  where  a  policy  is 

Co.  (1856),   5    E.    &    B.    870;   London   and  intended  to  cover  not  merely  the  assured's 

North  Western  Hallway  Co.  v.   Glyn   (1859),  own  interest,  but  the  interests  of  all  persons 

IE.    &    E.    652;     Compare    Donaldson    v.  concerned,  see  Chap.  XXI. 
Manchester   Insurance    Co.   (1836),   14  Shaw         (d)  North  British  and  Mircant He  Insurance 

(Ct.  of  Sess.),  601.  Co.  v.   London,   Liverpool,  and  Globe  Insur- 

(z)  Andrews    v.    Patriotic    Assurance    Co.  a  nee  Co.,  supra,  per  MELLISH,  L.  J.,  at  p.  584. 
(No.  2),  supra,  per  PALLES,  C.B.,  at  p.  359.  (e)  Ibid.  ;      Scottish     Amicable     Heritable 

(y)  Westminster  Fire  Office  v.  Glasgow  Pro-  Securities     Association,     etc.     v.      Northern 

vident  Investment  Society  (1888),  13  A.  C.  699.  Assurance  Co.,  etc.  (1883),  11  R,  (Ct  of  Sess.) 

(z)  North  British  and  Mercantile  Insurance  287,  per  Lord  CEAIGHILL,  at  p.  294. 
Co.  v.  London,  Liverpool,  and  Globe  Insurance         (/)  Simpson  v.  Scottish  Union  Insurance 

Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  MELLISH,  Co.  (1863),  1  H.  &  M.  618,  per  PAGE  WOOD, 

L.J.,  at  p.  583.  V.-C.,  at  p.  628  ;  Andrews  v.  Patriotic  Aaftitr- 

(a)  See  Chap.  XXIV.,  Chap.  XXV.  ance  Co.,  supra,  per  PALLES,  C.B.,  at  p.  365. 

(b)  North  British  and  Mercantile  Insurance         (g)  Andrewsv. Patriotic  AssuranceCo., supra. 
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(3)  All  the  policies  must  be  obviously  intended  to  cover  the  same 
risk  (li).     Where,  therefore,  the  assured  effects  different  policies  covering 
different  risks,  such  as,  for  example,  a  fire  policy  to  cover  his  goods  whilst 
in  transit  on  land,  and  a  marine  policy,  which  accidentally  covers  them 
whilst   they  are  temporarily  in  a  warehouse  awaiting  transhipment,  the 
fortuitous   coincidence   of   risk   does   not   create   a   double  insurance  (i}. 
The  fire  policy  may,  however,  contain  a  special  condition  providing  that 
in  such  a  case  it  shall  not  cover  the  property  insured  by  the  marine  policy 
except  in  respect  of  any  excess  of  the  amount  which  would  have  been 
payable  under  the  marine  policy,  if  the  policy  in  question  had  not  been 
effected  (j). 

(4)  All  the  policies  must  be  valid  and   subsisting    contracts  of  insur- 
ance.    It  is  not  actually  necessary  that  policies  should  have  been  issued  ; 
it  is  sufficient  for   the  purpose   of   double  insurance  that  a  cover  note 
has    been    given  (k),  or   that    a  binding  contract  of   insurance  has  been 
concluded  (/),       The  case  is  different,  however,  where    the  assured  has 
only  entered  into  negotiations  for  a  second  polic}-,  and  the  loss  takes  place 
before  the  negotiations  are  completed,  since  there  is  not  in  fact  at  the 
time  of  the  loss  a  double  insurance  (m). 

AYhere  the  insurers  under  a  particular  policy  rely  upon  the  existence 


(//)  See  Phillips,  s.  367. 

(»)  Australian  Agricultural  Co.  v.  Sounders 
(1875),  L.  R.  10  C.  P.  668,  Ex.  Ch.,  per 
BRAMWELL,  B.,  at  p.  674  :  "  It  is  true  there 
was  a  subsequent  insurance  of  the  goods, 
but  the  words  "  (of  the  condition)  "  must  be 
read  with  some  limitation  or  the  result 
would  be  absurd.  The  insurance  elsewhere 
must,  to  be  within  the  clause,  be  an  insurance 
as  to  a  portion  of  the  risks  covered  by  the 
policy  sued  on.  I  doubt  whether  a  mere  possi- 
bility that  some  portion  of  the  risk  covered 
by  both  policies  might  accidentally  coin- 
cide constitutes  such  a  double  insurance  as 
was  meant  "  ;  and  per  BLACKBURN,  J.,  at  p. 
675  :  "  I  cannot  think  it  would  be  a  reason- 
able construction  of  the  words  to  hold  that 
the  particulars  of  this  marine  insurance  ought 
to  have  been  notified  to  the  company  merely 
because  it  might  happen  that  during  the 
transit  some  loss  by  tire  might  occur  which 
the  marine  policy  might  cover.  The  mere 
possibility  of  an  accidental  over-lapping  of  the 
two  policies  in  such  a  way  was  not,  as  it 
seems  to  be,  what  was  aimed  at."  In  this  case 
the  policy  provided  that  no  claim  should  be 
recoverable  if  the  property  insured  should  be 
previously  or  subsequently  insured  elsewhere, 
unless  the  insurers  were  notified.  Compare 
American  Surety  Co.  of  New  Yorkv.  Wrightson 
(1910),  16  Com.  Cas.  37,  per  HAMILTON,  J., 
at  p.  51  ;  ,Yorir7  v.  Provincial  I n^urance  Co. 
(1859),  18  U.  C.  Q.  B.  584,  where  a  condition 
in  a  fire  policy  upon  a  ship  against  insurance 
beyond  a  certain  amount,  was  held  not  to 
be  broken  by  the  effecting  of  a  marine 


policy  in  excess  of  the  amount  named.  As 
to  contribution  in  such  a  case,  see  Chap.  XXV. 

(j)  For  the  form  of  such  a  condition,  see 
Appendix  II. 

(k)  Ration  v.  Beacon  Insurance  Co.  (1859), 
16  U.  C.  Q.  B.  316;  Bruce  v.  Gore  District 
Mutual  Assurance  Co.  (18fi9),  20  U.  C.  C.  P. 
207;  Mason  v.  Andes  Insurance  Co.  (1873), 
23  Can.  C.  P.  37,  where  the  validity  of  the 
cover  note  was  disputed,  but  the  assured  had 
taken  proceedings  to  compel  the  issue  of  a 
policy,  and  had  sent  in  proofs  of  loss,  in 
which  he  had  sworn  to  the  existence  of  the 
additional  insurance;  GantJiier  v.  ]\  aterloo 
Insurance.  Co.  (1879),  44  Can.  Q.  B.  490, 
where  the  plaintiff,  who  was  illiterate  and 
had  been  told  by  the  agent  of  the  second 
insurers  that  the  first  policy  had  expired, 
obtained  from  the  second  insurers  an  interim 
receipt,  for  30  days,  and,  after  the  lire  which 
occurred  within  the  30  days,  the  agent,  dis- 
covering that  the  first  policy  had  not  expired, 
withdrew  the  plaintiff's  application. 

(/)  As  to  what  constitutes  a  binding  con- 
tract of  insurance,  see  p.  X2.  tmti . 

(in)  Wiiitlci  v.  Manitoba  A xxiirunce  Co. 
(1903),  1  Com.  L.  R.  Can.  285;  Walt  v. 
Union  Insurance  Co.  (1884),  5  N.  S.  W.  L.  R. 
48,  where  the  fact  that  proposals  had  been 
previously  made  to  other  insurers  and 
withdrawn,  was  held  not  to  avoid  the  policy. 
But  if  the  assured  is  asked  during  the  nego- 
tiations whether  he  is  proposing  to  insure 
elsewhere,  a  failure  to  disclose  the  fact  that 
he  is  making  proposals  to  other  insurers, 
avoids  the  policy  (Marshall  v.  Scottish 
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of  another  policy  as  amounting  to  a  double  insurance,  it  is  necessary  for 
them  to  prove  the  validity  of  the  other  policy  (n).  A  policy  which  is 
void  (o),  or  which  never  becomes  effective  (p),  is  not  a  double  insurance  (q). 
Nor  would  it  seem  that  the  insurers  can  rely  upon  a  policy  which  has  been 
treated  by  the  parties  to  it  as  invalid,  or  seek  to  open  the  question  of  its 
validity  for  the  purpose  of  avoiding  their  own  liability  (r). 

(5)  The  policies  must  be  in  force  at  the  same  time.  There  is,  therefore, 
no  breach  of  a  condition  against  double  insurance  where  an  existing 
policy,  which  does  not  of  itself  constitute  a  breach  of  such  a  condition,  is 
renewed  (s),  or  even  replaced  by  a  policy  in  similar  terms  issued  by  a  different 
set  of  insurers  (t).  Although  the  legal  effect  of  the  renewal  or  substi- 
tution, as  the  case  may  be,  is  to  constitute  a  new  insurance  (u),  the  second 
policy  is  not  an  additional  insurance,  but  is,  to  all  intents  and  purposes, 
a  continuance  of  the  first  one.  The  total  amount  of  insurance  is  not 
increased,  and  the  position  of  the  insurers  upon  any  other  policy  remains 
unchanged. 

SECT.  2.      EXCESSIVE  INSURANCE. 

The  assured  may  also  be  said  to  be  over-insured,  although  he  has 
effected  one  policy  only,  where  the  subject-matter  is  over- valued 
therein  (x). 


Employers'  Liability  and  General  Insurance 
Co.  (1902),  85  L.  T.  757  (accident  insurance)) ; 
see  further,  p.  227,  ante. 

(n)  McLachlan  v.  Aetna  Insurance  Co. 
(1858),  4  Allen  (N.  B.)  173,  where  the  other 
policy,  which  had  been  effected  with  a 
foreign  insurance  company,  was  invalid  by 
the  law  of  Canada. 

(o)  Sinnamon  v.  New  Zealand  Insurance 
Co.  (1898),  9  Queensland  L.  J.  13,  where  the 
insurers  on  the  second  policy  had,  after 
claim,  elected  to  treat  the  policy  as  void  on 
the  ground  of  misrepresentation,  and  the 
assured  was  held  entitled  to  recover,  on  the 
first  policy,  notwithstanding  a  condition 
against  subsequent  insurance.  It  is  other- 
wise where  the  policy  is  voidable  only  (Jacobs 
v.  Equitable  Insurance  Co.  (1859)  19  U.  C.  Q.  B. 
250). 

(p)  Equitable  Fire  and  Accident  Office,  Ltd. 
v.  The  Ching  Wo  Hong  (1907),  A.  C.  90  P.  C.  ; 
Whitla  v.  Manitoba  Assurance  Co.  (1903),  1 
Com.  L.  R.  Can.  2S5,  where  the  issue  of  a 
cover  note  by  a  second  company  which  was 
conditional  upon  the  insurance  with  the 
defendants  being  abandoned,  was  held  not 
to  amount  to  a  double  insurance  witnin  a 
condition  prohibiting  subsequent  insurance 
without  consent,  the  insurance  with  the 
defendants  never,  in  fact,  having  been 


abandoned,  and  therefore  the  second  in- 
surance never  becoming  effective  (see 
Whitla  v.  Royal  Insurance  Co.  (1903),  1 
Com.  L.  R.  Can.  271). 

(q)  The  fact  that  the  second  policy  is  not 
enforceable  within  the  jurisdiction  by  reason 
of  its  being  effected  with  a  foreign  insurance 
company  which  is  not  amenable  to  the 
jurisdiction  does  not  prevent  it  from  being  a 
double  insurance,  inasmuch  as  the  condition 
contemplates  an  insurance  in  fact  (Ramsay 
Woollen  Cloth  Manufacturing  Co.  v.  Mutual 
Fire  Insurance  Co.  (1853),  11  U.  C.  Q.  B.  516). 

(r)  Equitable  Fire  and  Accident  Office,  Ltd. 
v.  The  Ching  Wo  Hong,  supra,  at  p.  99. 

(s)  See  May,  s.  365. 

(t)  Pacaudv.  Monarch  Insurance  Go,  (1857), 
1  L.  Can.  Jur.  284  ;  Mutchmor  v.  Waterloo 
Mutual  Fire  Insurance  Co.  (1902),  4  Ont.  L-  R. 
606  ;  Parsons  v.  Standard  Fire  Insurance  Co. 
(1880),  5  Can.  Sup.  Ct.  233.  Compare  Par- 
sons v.  Victoria  Mutual  Fire  Insurance  Co. 
(1878),  29  Can.  C.  P.  22,  where  the  assured 
effected  a  policy  to  cover  the  amount  by 
which  the  first  insurers  had  reduced  the  sum 
insured  by  them. 

(u)  See  p.  172,  ante. 
(.r)  Phillips,  s.  359. 
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Sub-sect.  1.     Unrtilued  Policies. 

In  the  case  of  unvalued  policies,  the  question  of  over-valuation 
hardly  arises.  The  amount  which  the  assured  is  entitled  to  recover  in 
the  event  of  a  loss  is  inra.suivd  by  llu>  proved  value  of  the  subject-matter, 
and  not  by  the  sum  specified  in  the  policy  since  the  contract  is  one  of 
indemnity  (//).  The  fact  that  such  sum  is  an  over- valuation,  if  it  is  to 
be  taken  to  represent  the  value  of  the  subject-matter,  may  therefore 
be  regarded  as  unimportant  (z).  Even  where  by  a  question  in  the  pro- 
posal form  or  otherwise,  the  assured  is  required  to  state  the  value  of  the 
subject-matter,  the  policy  is  not  necessarily  avoided  by  the  statement 
of  an  amount  in  excess  of  the  real  value,  inasmuch  as  matters  of  value  are 
to  a  great  extent  matters  of  opinion.  So  long,  therefore,  as  the  assured 
states  what  he  honestly  believes  to  be  the  value  (a),  he  has  discharged 
his  duty,  and  is  not  guilty  of  concealment,  or,  where  the  statement  as 
to  value  is  incorporated  into  the  policy,  of  a  breach  of  condition  (b). 

Where,  however,  the  assured  is  aware  that  his  statement  as  to  value  is 
incorrect,  or  where  the  statement  is  so  exaggerated  as  to  make  its  falsity 
palpable,  he  is  guilty  of  fraud,  and  the  policy  is  avoided  (c).  The  policy 
is  also  avoided  where  there  is  an  express  condition  requiring  an  accurate 
and  not  merely  an  honest  statement  as  to  value,  and  the  value  is  inaccurately 
stated  (d). 

Sul-sect.  2.     Valued  Policies. 

Where  the  policy  is  a  valued  policy,  the  amount  recoverable,  in  the 
event  of  the  subject-matter  being  entirely  destroyed  by  fire,  is  the  value 
stated  in  the  policy  (e).  In  this  case  the  existence  of  an  over-valuation 
does  not,  in  general,  avoid  the  policy,  since  it  is  competent  to  the  parties 
to  agree  to  the  value  at  whatever  figure  they  please.  The  policy  is,  how- 
ever, avoided  by  an  over- valuation  in  two  cases,  namely- 

(1)  Where  the  fact  that  the  value  stated  in  the  policy  is,  to  the  know- 
ledge of  the  assured,  an  over- valuation  is  concealed  from  the  insurers  (/). 

(y)  Hercules    Insurance,     Co.     v.     Hunter  trade,  although  the  value  of  such  stock  was 

(1836),  14  Shaw.  (Ct.  of  Sess.)  1137.     As  to  considerably  in  excess  of  that  of  the  original 

the  amount  recoverable  under  an  unvalued  stock  remaining  unsold, 

policy,  see  Chap.  XXI.  (c)  Haigh  v.  De  La  Cour  (1812),  3  Camp. 

(,:)  As  to  the  effect  of  the  assured  making  a  319  (marine  insurance);   Riach  v.   Niagara 

claim  in  excess  of  his  real  loss,  see  Chap.  XX.  District    Mutual   Insurance   Co.    (1871),    21 

(a)  See  p.  140,  ant< .  U.  C.  C.  P.  464,  followed  in  Newton  v.  Gore 

(b)  Lai  did  w  v.  Liverpool  and  London,  flc.  Dint  rift  M  /iti/ul  Fire  Insurance  Co.  (1872),  33 
Insurance  Co.  (1867),  13  ( trant  (U.  C.)  :!77  :  Can.  ().  H.  '.)L>  ;    May,  s.  373  A.     The  onus  of 
(''>/«     null    Tuiflor    v.    Scotti«l>     I'nitin.    and  proving  over-valuation  lies  on  the  insurers 
.\nlional  Insurance  Co.  (1897),  5  Brit.  Col.  (Harrison  v.    ]]'r*tcni  A  Durance  Co.  (1903), 
L.  R.  329.     A  valuation  upon  a  fluctuating  1  Com.   L.  B.   Can.   490  (reversed  without 
(lass  of  property,  such  as  stock-in-trade,  is  reference  to  this  point  (1903),  33  Can.  Sup. 
not   rendered   incorrect   by   an   increase   or  Ct.  473)). 

decrease  in  the  amount  of  the  stock-in-trade  (d)  Sit/  v.   Ottawa  Agricultural  Insurance 

nt  the  time  of  the  fire;    sec  May,  s.  374;  Co.    (1879),   29   Can.   C.   P.   557.     Compare 

:i  ml  compare  Butler  v.  Stinnlnril  Inxiirntir.e  Co.  Gordon  v.   Transatlantic   Fire  Insurance  Co. 

(1879),    26    Grant    (U.    C.)    341,    when-    the  (1905),  3  T.  H.  146  ;   May,  s.  373. 

assured  was  held  t<>  be  entitled  to  recover  (e)  See  p.  97,  untf. 

the  full  amount  of  an  insurance  on  stock-in-  (/  )  Haigh  v.  De  La  Cour.  .supra  ;  Hercules 
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In  this  case  the  assured  is  guilty  of  fraud,  and  it  is  sufficient  evidence  of 
fraud  that  the  valuation  on  the  policy  is  grossly  in  excess  of  the  real 
value  (g). 

(2)  Where  the  valuation  in  the  policy  is  so  excessive  as  to  make  the 
policy  a  contract  by  way  of  gaming  and  wagering  (h).  In  this  case  it  is 
immaterial  that  the  insurers  are  aware  of  the  over-valuation. 

Sub-sect.  3.     Policies  prohibiting  a  Full  Insurance. 

Sometimes  the  policy  contains  a  condition  that  the  assured  is  to  be  his 
own  insurer  for  a  certain  amount  (?').  In  this  case  there  is  to  be  no  insur- 
ance at  all  in  respect  of  the  specified  amount,  and  the  assured  must,  to 
that  extent,  undergo  the  risk  of  fire  himself  instead  of  insuring  against 
it  (j).  If,  therefore,  he  effects  a  policy  of  insurance  covering  such  portion 
of  the  risk,  he  has  broken  the  condition,  and  the  policy  containing  it  is 
avoided  (fc).  There  is  no  avoidance,  however,  where,  in  consequence  of 
the  apprehended  insolvency  of  the  insurers  upon  the  first  policy,  he  effects 
a  second  policy  to  cover  the  estimated  deficiency  (I).  The  second  policy 
relates  only  to  the  portion  of  the  risk  covered  by  the  first  policy  and  not 
to  the  portion  of  the  risk  for  which  he  himself  is  to  be  responsible.  It 
does  not,  therefore,  operate  as  a  breach  of  the  condition,  but  amounts  to 
a  double  insurance  to  the  extent  of  any  salvage  recovered  under  the  first 
policy  (m). 

Insurance  Co.  v.  Hunter  (1837),  15  Shaw  (Ct.  (i)  Such  a  condition  may  be  expressed  by 

of  Sess.),  800.  such  words  as  "  warranted  £ —  -uninsured." 

(g)  Barker  v.  Janson  (1868),  L.  R.  3  C.  P.  As  to  the  effect  of  a  condition  as  to  average, 

303  (marine  insurance),  per  WILLEP,  J.,  at  p.  see  Chap.  XXV. 

306  ;  Ion-ides' v.  Fender  (1874),  L.  R.  9  Q.  B.  (j)  Grey  v.  Ellison  (1856),  1  Giff.  438  (life 

531   (marine  insurance),  where  a  statement  assurance),    per   STUART,  V.-C.,    at    p.    443. 

in  the  valuation  submitted,  that  the  goods  Compare  Canada  Fire  and  Marine  Insurance 

were  valued  with  anticipated  profits,  be  the  Co.    v.    Northern    Insurance    Co.    (1878),    2 

same  high  or  low,  was    held    not   to    be    a  Tupper's    R.  U.  C.  373,  where  a   condition 

disclosure  that  there  was  an  excessive  valu-  of  the  reinsurance  policy  required  the  re- 

ation  in  the  sense  of  an  estimate  of  profits  assured  to  retain  an  amount  at  least  equal  to 

formed  with  the  knowledge  that  it  had  no  the  sum  reinsured  on  other  parts  of  the  same 

foundation.  property. 

(h)  Barker  v.  Janson,  supra,  per  WILLES,  (A-)  Traillv.  Baring  (1864),  4  De  G.  J.  &  S. 

J.,  at  p.  306  ;    lonides  v.  Fender,  supra,  per  318  (life  assurance). 

BLACKBURN,    J.,    at   p.    536 ;     Hamilton   v.  (/)  General     Assurance      Co.      of     Trieste 

Mendes  (1761),  2  Burr.   1198  (marine  insur-  (Assicurazioni   Generali)   v.    Cory,    [1897]    1 

ance),    per    Lord    MANSFIELD,    C.J.,    at    p.  Q.  B.  335  (marine  insurance). 

1214.  (m)  Ibid.,  per  MATHEW,  J.,  at  p.  341. 
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WHERE  the  subject-matter  of  insurance  is  entirely  destroyed  by  fire  (a), 
or  so  damaged  as  to  cease  to  be  a  thing  of  the  kind  insured  (b),  or  where 
the  assured  is  irretrievably  deprived  of  it  by  reason  of  the  happening  of  a 
fire  (c),  there  is  said  to  be  a  total  loss  of  the  subject-matter.  Any  other  loss 
not  amounting  to  a  total  loss,  is  called  a  partial  loss.  In  the  case  of  a 
partial  loss,  however,  where  the  assured  is  under-insured,  he  may,  in  certain 
events,  be  entitled  to  recover  the  full  sum  insured  by  his  policy,  notwith- 
standing the  fact  that  there  is  not  a  total  loss  of  the  subject-matter ;  and 
there  is  then  said  to  be  a  total  loss  under  the  policy  (d). 

SECT.  1.  FACTS  TO  BE  PROVED  BY  THE  ASSURED. 

The  purpose  of  the  contract  of  fire  insurance  being  to  indemnify  the 
assured  against  loss  by  fire,  he  is  not  entitled  to  recover  upon  his  policy 
against  the  insurers,  unless  he  is  able  to  show  that  he  has  in  fact  suffered 
a  loss  by  fire  (c).  He  must,  therefore,  show  that  his  interest  in  the  subject- 
matter  of  insurance  has  been  injuriously  affected  by  the  happening  of  a  fire, 
and  he  cannot  be  said  to  have  suffered  a  loss  where  he  has  voluntarily 

(a)  As  to  the  case   where  what   remains         (d)  It  is  to  be  noted  that  in  the  case  of 
after  the  fire  has  some  merchantable  value,  buildings   a  loss  can  rarely   be   more  than 
see  Chap.  XXIV.  partial.     The  fact  that  a  loss  is  partial  only 

(b)  Asfar  and    Co.   v.    Blundell,   [1896]    I  does  not  prevent  the  assured  from  recovering 
Q.  B.  123,  C.  A.  (marine  insurance),  per  Lord  the  full  amount  insured  by  the  policy  if  he  is 
ESHEE,  M.R.,  at  p.  128  ;    The  Knight  of  St.  in  fact  damnified  to  that  extent ;  see  Chap. 
Michael,   [1898]    P.    30   (marine   insurance),  XXI. 

where  a  cargo  of  coal  was  held  to  have  been 

lost  by  fire  although  no  part  of  it  had  been  ,  (e)  Har™  v-  - /£'"  ™  «'f  Lancashire  Fire 

actually  burned,  on  the  ground  that  if  the  Insurance  Co^m^)    10  L    Can    Jur.  269, 

voyage"  had    been    continued    there    was    a  approved  in  The  K, ughtofM  Utchacl,  tnprn ; 

reasonable  certainty  that  spontaneous  com-  ^™W™¥.a™*e* te*  ^Vlc/™Kro'|c.c  ^°-v' 

bustion  would  have  taken  place.  "'^  (187»),  33  L.  T.  143  (affirmed  in  C.  A.), 

(c)  Compare  Marine  Insurance  Act  (6  Edw.  Per  MALIXS,  V.-C.,  at  p.  144. 
7,  c.  41),  s.  57  (1). 
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assumed  a  liability  towards  a  third  person  in  respect  of  the  destruction 
of  the  subject-matter,  and  has  made  a  payment  to  such  person  which  he 
is  not  bound  to  make  (/). 

If  the  assured  has  suffered  a  loss  and  seeks  to  enforce  his  policy,  it  is 
necessary  for  him  to  establish  the  following  facts,  namely  : — 

(1)  That  the  loss  took  place,  during  the  period  covered  by  the  policy  (g). 
A  difficult  question  arises  where  the  lire  which  causes  the  loss  breaks  out 
immediately  before  the  expiration  of  the  policy  (/&).     Where  the  loss  does 
not  take  place  till  after  the  policy  has  expired,  the  assured  is  not  entitled 
to  recover  merely   because  the  lire  which  ultimately  causes  it  started 
during  the  currency  of  the  policy  (?').     He  is,  however,  entitled  to  recover 
for  such  loss  as  has  already  been  occasioned  at  the  time  when  the  policy 
expires  (k),  and  probably  for  such  loss  as  will  inevitably  result  afterwards 
from  the  operation  of  the  fire  (I). 

(2)  That  the  property  destroyed  answers  in  all  material  particulars  to 
the    description   of   the   subject-matter   of   insurance   contained    in    the 
polic^y  (m). 

(3)  That  he  had  an  insurable  interest  in  such  property  at  the  time  of 
its  loss  (n) ;  and 


(/)  Xorth  British  and  Mercantile  Insur- 
ance Co.  v.  Moffatt  (1871),  L.  R.  7  C.  P.  25. 
As  to  the  effect  of  indemnification  aliunde, 
see  Chap.  XXIV. 

(g)  As  to  the  duration  of  the  policy,  see 
p.  167,  ante  ;  as  to  the  onus  of  proving  that 
the  policy  has  been  avoided  by  reason  of  a 
breach  of  condition,  see  p.  121,  ante. 

(h)  As  to  the  time  when  the  policy  expires, 
see  p.  168,  anl* . 

(i)  Lockyer  v.  Offlcy  (1786),  1  T.  R.  252 
(marine  insurance),  where  it  was  held  that 
the  insurers  were  not  liable  for  the  loss  by 
seizure  of  the  ship  insured  after  she  had  been 
twenty-four  hours  in  port,  though  such 
seizure  was  due  to  an  act  of  smuggling  com- 
mitted by  the  master  during  the  voyage  ; 
and  WHXES,  J.,  said,  at  p.  200  :  "  It  would 
be  a  dangerous  doctrine  to  lay  down  that  the 
insurer  should  in  all  cases  be  liable  to  remote 
consequential  damage*.  This  has  been  com- 
pared to  a  death's  wound  received  during 
the  voyage,  which  subjected  the  ship  to  a 
subsequent  loss.  To  this  point  the  case  of 
Miyrtony  v.  Dunlope  seems  very  material. 
That  was  an  insurance  on  a  ship  for  six 
months,  and  three  days  before  the  expiration 
of  the  time  she  received  her  death's  wound, 
but  bv  pumping  was  kept  afloat  till  three 
<l,ivs  after  the  time;  there  the  verdict  was 
gi\m  for  the  insurer,  which  was  confirmed 
by  the  Court.  I  will  put  another  case. 
Suppose  an  insurance  on  a  man's  life  for  a 
year,  ami  -nine  short  time  before  the  expira- 
tion of  the  term  he  receives  a  mortal  wound, 
<>i  which  he  dies  after  the  year,  the  insurer 
would  not  be  liable."  But  see  Knight  v. 
Faith  (1850),  15  Q.  B.  649  (marine  insurance), 
per  Lord  CAMI-BELL,  C.J.,  at  p.  667.  Com- 


pare Ltdgett  v.  Secretan  (1870),  L.  R.  3  C.  P. 
190  (marine  insurance),  where  the  cases  are 
reviewed;  Hough  v.  Head  (1885),  55  L.J. 
(Q.  B.)  42,  C.  A.  (marine  insurance). 

(k)  Knight  v  Faith,  supra,  per  Lord  CAMP- 
BELL, C.J.  at  p.  667,  who,  after  referring  to 
the  case  of  Coit  v.  Smith  (3  Johnson's  Nc\v 
York  Supreme  Court,  etc.  Cases  16),  where  a 
horse  was  injured  by  perils  of  the  sea  on  a 
voyage  and  died  a  few  days  after  being  landed 
at  New  York,  and  it  was  held  in  an  action  on 
a  policy  upon  horses  from  Liverpool  to 
New  York  that  the  underwriters  were  liable 
for  the  value  of  the  horse,  proceeded  : 
"  There  no  necessity  arose  for  adjudicating 
upon  the  doctrine  that  if  a  ship  insured  for 
time  receives  her  death  wound  during  the 
time,  but  is  kept  afloat  without  the  extent 
of  damage  being  ascertained  till  the  time  has 
expired,  the  insurers  are  not  liable ;  but 
that  doctrine  is  incidentally  censured  by  the 
Court.  We  very  rmich  doubt  whether  any 
such  doctrine  ever  was  laid  down  by  Lord 
MANSFIELD  in  JIcrr.t»»i/  v.  Dunlope ;  and 
the  decision  of  the  Court  may  have  pro- 
ceeded on  a  totally  different  ground.  Tin' 
doctrine  seems  contrary  to  the  principle  of 
insurance  law,  that  the  insurer  is  liable  for 
a  loss  actually  sustained  from  a  peril  in- 
sured against  during  the  continuance  of  the 
risk." 

(1)  Phillips,  s.  1148,  criticising  Lockycr  v. 
Offlcy,  supra  ;  May,  s.  401. 

(m)  M'Clure  v.  Lancashire  Insurance  Co. 
(1860),  6  Ir.  Jur.  (N.  s.)  63,  where  the  property 
destroyed  was  not  in  the  place  contemplated 
by  the  policy.  As  to  the  description  of  the 
subject-matter,  see  pp.  14,  158,  ante. 

(n)  See  p.  26,  ante.     As   to   how  far  it  is 
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(4)  That  the  loss  was  due  to  fire  within  the  meaning  of  the  policy  (o). 

Where  the  subject-matter  of  insurance  is  actually  burned,  the  cause 
of  its  loss  is  plainly  fire.  The  assured  is,  therefore,  entitled  to  recover 
unless  the  insurers  show  that  the  fire  which  caused  the  loss  is  excepted 
by  the  express  or  implied  terms  of  the  policy  (p). 

Where,  however,  the  property  is  not  actually  burned,  but  happens 
to  be  destroyed  or  damaged  at  the  time  when  a  fire  is  raging,  or  where, 
though  the  property  is  burned,  the  loss,  in  respect  of  which  the  assured 
claims,  is  not  the  loss  of  the  property  itself,  but  a  loss  consequential 
thereon,  a  difficult  question  arises  as  to  whether  the  fire  can  be  regarded  as 
the  cause  of  the  loss,  so  as  to  entitle  him  to  recover  under  a  policy  of  fire 
insurance,  since,  in  the  one  case,  there  is  no  loss  or  damage  by  fire  at  all, 
if  the  word  is  taken  in  its  literal  sense,  whilst,  in  the  other  case,  the  loss  is, 
at  the  most,  only  indirectly  attributable  to  fire.  The  assured  is  not  entitled 
to  enforce  his  policy  against  the  insurers  merely  because  he  is  able  to  prove 
the  fact  of  his  loss,  coupled  with  the  existence  of  a  fire  at  the  time  (q), 
or  even  to  show  that  but  for  the  existence  of  the  fire,  the  loss  might  not 
have  taken  place  (/•).  Thus,  an  innkeeper,  who  has  insured  his  inn,  is 
not  entitled,  upon  the  inn  being  burned,  to  recover  anything  from  the 
insurers  in  respect  of  the  loss  of  the  profits  which  he  might  have  earned 
if  the  inn  had  not  been  burned  (s).  Similarly,  a  landlord  or  tenant,  who 
has  insured  the  demised  premises,  cannot,  if  they  are  burned,  recover 
anything  under  his  policy  for  the  loss  of  the  rent  which,  as  the  case  may 
be,  the  landlord  may  be  bound  to  forego,  or  the  tenant  to  pay,  after  the 
fire  (t).  In  these  cases  the  loss  cannot  be  regarded  as  the  direct  conse- 
quence of  the  fire,  and  a  person  wishing  to  guard  himself  against  such 
loss,  must  specifically  insure  against  it  (u}.  To  entitle  himself  to  recover 
under  his  policy,  the  assured  must  go  further  and  show  that  the  fire  was 
the  proximate  cause  of  the  loss  in  respect  of  which  he  claims. 


necessary  to  have  an  insurable  interest  at  at  his  trade  during  that  period,  nor  for  loss 

the  time  of  insuring,  see  p.  26,  ante.  of  wages  paid  to  servants  engaged  on  the 

(o)  Austin  v.  Drew  (1815),  4  Camp.  360,  premises  which  he  had  to  pay,  though   he 

affirmed,  sub  nomine,  Austin  v.  Drcwe  (1816),  derived     no     benefit    from     their     services, 

6  Taunt.  436  ;   see  p.  62,  ante.  following  Re   Wric/ltt  v.  Pole,  supra  ;    Wc---t- 

(p)  As  to  the  extent  of    such  exceptions,  minster  Fire  Office,  v.  Glasgow  Provident  In- 

see  p.  67,  ante.  vestment    Society    (1888),     13    A.     C.     699; 

(q)  Compare  Marsden  v.  City  and  County  tihelbournc  and  Co.   v.   Law  Investment  In- 

Assurance   Co.    (1866),    L.    R.    1    C.  P.    232  sura  nee  Corporation,  Ltd.,  supra,   where  the 

(plate  glass  insurance),   per  ERLE,   C.J.,   at  assured    who    had    insured    barges    against 

P-  239.  collision    was    held    not    to    be    covered   in 

(>•)  Re  Wright  and  Pole  (1834),  1  A.  &  E.  respect  of  loss  arising  from  detention  of  the 

<>:!1  ;  Shelbourne  and  Co.  v.  Law  Investment  barges  during  repairs  after  a  collision. 

Insurance  Corporation,  Ltd.,  [1898]  2  Q.  B.  («)  See    p.     20,    ante;     and    for    special 

l>-6  (marine  insurance).  clauses   in   policies   covering   rent,    see   Ap- 

(s)  Re  Wright  and  Pole,  supra.     Compare  pendix  II.     It  has  been  held  that  there  is 

Theobald  v.   Railway  Passengers'   Assurance  no  loss  of    profits  unless  the  goods    them- 

Co.  (1854),  10  Ex.  45  (accident  insurance).  selves  out  of  which  the  profits  have  to  be 

(t)  Menzies  v.  North  British  Insurance.  Co.  earned  are  destroyed  by  the  peril   insured 

(1847),  9  Dunl.  (Ct  of  Sess.)  694,  where  the  against   (Chope  v.   Reynolds  (1859),  5  C.  B. 

assured  was  held  not  entitled  to  recover  for  (N.    s.)    642    (marine    insurance),   following, 

the  loss  of  use  of  the  premises  insured  while  but    doubting,    Royal    Exchange    Assurance 

they  were  being  repaired  after  the  fire,  nor  v.   McSwincy  (1850),   14  Q.   B.  634  (marine 

for  loss  of  profit  which  he  might  have  made  insurance)). 
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SECT.  2.      THE  PROXIMATE  CAUSE  OF  THE  LOSS. 

In  order  to  determine  whether  a  loss  which  is  not  occasioned  by  the 
direct  action  of  fire  upon  the  subject-matter  of  insurance  is  nevertheless 
a  loss  by  tire  within  the  meaning  of  the  policy,  it  is  necessary  to  have 
recourse  to  the  general  rule  of  insurance  law  (#),  that  the  proximate  and 
not  the  remote  cause  of  the  loss  is  to  be  regarded  (//).  This  rule,  which 
is  b.ised  on  the  intention  of  the  parties  as  expressed  in  the  contract,  must 
l»e  so  applied  as  to  give  effect  to,  and  not  to  defeat  that  intention  (z). 
The  loss  must,  therefore,  be  immediately  connected  with  its  supposed 
cause  (a). 

The  relation  of  cause  and  effect  is  a  matter  which  cannot  always  be 
actually  ascertained.  If,  in  the  ordinary  course  of  events,  a  certain 
result  usually  follows  from  a  given  cause,  the  immediate  relation  of  the 
one  to  the  other  may  be  considered  to  be  established  (b).  Where,  how- 
ever, there  is  a  succession  at  intervals  of  causes  which  must  have  existed 
in  order  to  produce  the  result,  the  question  arises  as  to  which  cause  must 
be  taken  as  the  cause  to  which  the  result  is  to  be  attributed.  If  there  has 
been  an  interruption  in  the  sequence  of  causes,  the  last  cause  only  must 
be  looked  to,  and  the  others  rejected,  although  the  result  could  not  have 
been  produced  without  them  (c).  If,  on  the  other  hand,  a  cause  other 
than  the  last  cause  continues  to  be  in  operation  at  the  time  of  the  loss,  it 
may  become  necessary  to  decide  betAveen  them  as  to  which  of  them  the 
loss  is  to  be  attributed,  and  in  this  case  it  may  be  that  the  preceding 
cause,  and  not  the  last  one  is  the  efficient  cause  of  the  loss  (d). 

(x)  lonides  v.  Universal  Jlnrinr  Insurance  is  the  rule  which  must  govern  our  decision." 

Co.  (1863),  14  C.  B.  (N.  s.)  259  (marine  in-  (b)  Everett  v.    London   Assurance,   supra  ; 

surance),  per  ERLE,  C.J.,  at  p.  285  ;   Marsden  lonides  v.    Universal  Marine  Insurance  Co., 

v.    (V///   riii/l    fount!/    A-^nrmirr.    (1».    (I8li(>),  ,<ni/irii.    fur    KKI.I;,  ('.,!.,  at    p.  283,   and    per 

L.  It.  I  ( '.  I'.  2X2  (plad-  glass  in-urane;'),  pi  r  \\ILLES,  J.,  at  p.  289  :    "  In  ascertaining  the 

WILLES,  J.,  at  |).  210;    \\'ins)>rnr  v.  Accident  relative  rights  of  the  parties  you  are  not  to 

Insurance  Co.  (1SSO),   (>  Q.    B.  D.   42,  0.   A.  trouble  yourself    \\itii   distant    cause.-;,   or  to 

(acciilenl  insurance)  ;   Liniri  nci  v.  Accidental  go  into  a  metaphysical  distinction  between 

/7Wttrance(7o.  (1881),  7  Q.   I'..  I).  2!<i  (accident  causes    Hliricnl,    and     material    and    causes 

insurance  )  ;     M'/n/nj/'  \.   .\f<'iil<  nl  Insurance  liual  ;   but  you  are  to  look  exclusively  to  the 

Co.,  |l'.iu;5|   I    l\.   P>.  >s  1  (accident  insurance).  immediate     and     proximate     cause    of     the 

(//)  The  rule  as  I"  pro\imate  cause,  is  the  loss." 

iii  lire  as  in  marine  insurance  (Tootnl,  (c)  Pink  v.   Fleming  (1890),  25  Q.   B.   D. 

ll/iirxf,     1. 1 1'    Co.,    Lf</.    \.     ls»nl<>n    mid  39(1,    C.    A.     (marine    insurance).     /"'»'    Lord 

rc    /'/V-     Insurant     ('<>.    (l!'08),    re-  MSIIKI:,    M.R.,    at    p.    3!>7,    as    explained    in 

purled  Appendix  IV. ,  /«  r  P.K;H.\M,  .I.)-  Reisckerv.  Borurick,  supra, per  JjB!(j)i&Y,'L.J., 

l,'i  ixi-lii  >•    v.    Jlonn'ft;    |IS91]    2    Q.    .1'.  at  pp.  551,  552.      ( 'um  pare  \\'nl!:i  r  v.   l.<>,i:lim 

."ils,('.  A.  (marine  insur.inee),  JH.I-  l^iNnLKV,  mid    Provincial    Jn«nrmicr,    Co.     (1888),    22 

L..!..  at  p.  550.  L.  R.  Ir.  572,  /» /  I'ALLES,  15.,  at  p.  577. 

(a)  l<»iid<x\.  Universal  Mm-im-  ln^iinnicr.  (d)  Reischerv. Berwick, supra, per IJINDLEY, 

Co.,   xit i>r«  ;    En  ni l    v.    Lomlmi    Assurance  L.. I.,  at  p.  551  :    "  The  fact  that  some  fresh 

(|sii.">),    lit  ( '.    I'..  (N.  s.)    I2(i.  /in-  \Vn.i.i.s,  J.,  cause  arises,  without  which  the  injury  could 

at   p.    K!3;     Mm-xdiii    v.    Cili/    mnl    Ci, until  not  have  led  to  further  loss,  is,  1  think,  in 

I     uranct    <'<>.,   .v/"'"-    Pcr  KRLB,  C.J.,   at  such  a  case  far  from  conclusive.    .    .    .    The 

p.    2.'!9  :    ".\'ii  dmibt  the  remote  cause   of  sinking  of  this  ship  was  proximately  caused 

the    damage    \\as   lire;    but   the  proximate  by   the   internal    injuries    produced    by   the 

cans;-  \\a^  the  lawless  violence  of   the  mob.  collision  and  by  water  reaching  and  getting 

I   think  that  the  general  rule    of    insurance  through    the   injured    parts    while   she   was 

law  that    the   proximate   and    not    the   re-  being    towed    to    a    place    of    repair.     The 

mote  cause   of   the  loss  is  to  be  regarded,  sinking   was  due  as   much  to  one  of  these 
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In  ascertaining  whether  fire  is  to  be  regarded  as  the  proximate  cause 
of  the  loss  (e),  the  following  rules  are  to  be  applied,  namely- 

(1)  Where  the  loss  is  the  necessary  consequence  of  the  fire,  or  in  other 
words,  where,  apart  from  the  fire,  the  loss  could  not  have  happened,  the 
fire  is,  for  the  purposes  of  the  policy,  the  cause  of  the  loss.     Thus,  the  loss 
may  be  actually  attributable  to  smoke  arising  from  the  fire(/),  or  to 
explosions  occasioned  during  the  progress  of  the  fire  by  the  application 
of  intense  heat  to  substances  not  in  themselves  explosive  (#).    Nevertheless, 
the  connection  between  the  fire  and  the  loss  is  so  close  that  the  relation 
of  cause  and  effect  is  clearly  established.     In  accordance  with  the  same 
principle,  any  loss  occasioned  by  the  fall  of  the  walls  or  other  parts  of  the 
building  in  which  the  fire  takes  place  in  consequence  of  the  structural 
weakness  resulting  from  the  fire,  is  to  be  considered  a  loss  by  fire  (h).     It 
is  immaterial  in  this  connection  that  the  loss  arises  in  an  adjacent  building 
which  does  not  itself   catch  fire  (?'),  or  that  the  fall  does  not  take  place 
until  after  the  fire  is  extinguished,  provided  that  it  takes  place  within  a 
reasonable  time  after  the  fire  (fe). 

(2)  Where  the  loss  is  the  reasonable  and  probable  consequence  directly 
and  naturally  resulting  in  the  ordinary  course  of  events  from  the  happening 
of  a  fire,  the  fire  may  be  regarded  as  the  cause  of  the  loss.     Thus,  losses 
incurred  by  the  assured  in  attempting  to  check  the  progress  of  a  fire  or  to 
save  property  may  be  attributed  to  the  fire,  provided  that  the  steps  taken 
are  reasonable,  bond  fide,  and  apparently  necessary  (I).  Property  may  actually 
be  destroyed  or  damaged   by  water,  which  is  being  employed  for  the 
purpose  of  extinguishing  the  flames  (m) ;  or  houses  may  be  blown  up  by  the 

causes  as  the  other;    each  was  as  much  a  C.  B.  (N.  s.)  259  (marine  insurance),  where 

proximate  cause  of  her  sinking  as  the  other,  the    words    were    "  consequences    of  "    hos- 

and  it  would,  in  my  opinion,  be  contrary  to  tilities ;     Walker  v.   London  and  Provincial 

good  sense  to  hold  that  the  damage  by  the  Insurance  Co.  (1888),  22  L.  R.  Ir.  572,  where 

sinking  was  not  covered  by  the  policy.    .    .    .  the  words  were  "  occasioned  by  or  in  conse- 

I  feel  the  difficulty  of  expressing  in  precise  queiice    of  "   incendiarism  ;     Tootal,   Broad- 

language    the    distinction    between    causes  hurst,    Lee    Co.   v.    London   and   Lancashire 

which    co-operate    in     producing    a    given  Fire  Insurance  Co.,   where  the  words  were 

result.     When    they    succeed    at    intervals  "  occasioned     by     or     through "     and     "  in 

which  can  be  observed,  it  is  comparatively  consequence  of  "  earthquake, 

easy  to  distinguish  them  and  to  trace  their  (/)  The  Diamond,  [1906]  P.  2S2  (marine 

respective  effects  ;    but  under  other  circum-  insurance), 

stances  it  may  be  impossible  to  do  so.     It  (g)  See  p.  65,  ante. 

appears  to  me,  however,  that  an  injury  to  (h)  Johnston  v.  West  of  Scotland  Insurance 

a  ship  may  fairly  be  said  to  cause  its  loss  if,  Co.  (1828),  7  Shaw  (Ct.  of  Sess.)  52.     As  to 

before  that  injury  is  or  can  be  repaired,  the  the  "  fallen   buildings  "   clause,   see  p.    203, 

ship  is  lost  by  reason  of  the  existence  of  ante. 

that  injury,  i.e.  under  circumstances  which  (i)  Johnston  v.  West  of  Scotland  Insurance 
but  for  that  injury  would  not  have  affected  Co.,  supra  :   May,  s.  412. 
her  safety."      Phillips,  s.  1132.  (k)  Johnson  v.  West  of  Scotland  Insurance 
(e)  The   application    of     the    doctrine    of  Co.,  supra,  where  the  fall  took  place  two  days 
proximate    cause    does    not    depend,    as    a  after  the  fire  and  the  assured  was  held  en- 
general  rule,  upon  the  particular  words  used  titled  to  recover  ;   see  also  May,  s.  412. 
in  the  policy,  but  upon  the  intention  of  the  (I)  Stanla/  v.  Western  Insurance  Co.  (1868), 
parties;    see  Marsden    v.    City   and    County  L.  R.  3  Ex.  71,  per  KEI.LY,  C.B.,  at  p.  74. 
Assurance   Co.    (1866),    L.    R.    1    C.    P.    232  (m)  Thompson  v.   Montreal  Insurance  Co. 
(plate    glass    insurance),    where    the    words  (1848),  6  U.  C.   Q.   B.  319;    McPhcrson   v. 
were   loss   or   damage    "  originating   from "  Guardian   Insurance  Co.   (1893),   Newfound, 
any   cause  whatsoever,  following  lonidea    v.  L.  R.  (1881-96),  768  ;    The  Diamond,  supra. 
Universal  Marine  Insurance  Co.   (1863),    14 

W.I.  R 
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fire  brigade  in  the  hope  of  preventing  the  fire  from  spreading  (??).  In  both 
cases,  however,  though  the  proper^  concerned  is  not  burned  or  in  any 
way  damaged  by  the  direct  action  of  the  fire,  the  connection  between  the 
loss  and  the  existence  of  the  fire  is  so  close  that  the  fire  must  be  regarded  as 
the  efficient  cause  of  the  loss  (o).  Similarly,  it  would  seem  that  when- 
the  assured  removes  property  from  the  building  in  which  the  fire  is  raging, 
either  with  the  view  of  depriving  the  lire  of  material  upon  which  to  feed  (p), 
or  with  the  intention  of  placing  the  property  in  safety  so  as  to  minimise 
the  loss  ((/),  any  loss  occasioned  to  such  property  by  reason  of  such  removal, 
IIKIV.  if  the  removal  be  justified,  be  considered  to  be  a  loss  by  fire,  although 
the  properly  may  be  in  fact  damaged  by  rain  in  the  street  (r),  or  may  be 
broken  by  being  thrown  from  a  window  (s).  Even  where  the  removal  is 
from  a  building  in  which  there  is  no  fire  at  the  time,  but  which  is  adjacent 
to  the  building  in  which  the  fire  is,  the  removal  may  be  justifiable  so  as  to 
make  a  loss  occasioned  thereby  a  loss  by  fire  (/).  In  both  cases  the 
question  whether  the  removal  is  justified  or  not,  depends  upon  the  cir- 
cumstances in  which  it  takes  place,  the  principal  factors  to  be  considered 
being  the  imminency  of  the  fire  and  the  reasonableness  of  the  measures 
taken  (w).  The  expenses  of  a  justifiable  removal  are  also,  it  would  seem, 
chargeable  to  the  insurers  as  being  the  direct  consequence  of  the  fire  (x). 

In  accordance  with  the  same  principle  a  loss  by  theft,  when,  owing  to 
the  confusion  consequent  on  the  happening  of  a  fire,  the  property  stolen 
is  withdrawn  from  the  effective  control  of  the  assured,  is  to  be  considered 
a  loss  by  fire,  whether  the  theft  takes  place  on  the  premises  where  the 
fire  is,  or  during  their  removal,  or  from  the  place  in  which  the  goods  are 
placed  for  safe  custody  (?/). 

(n)  Phillips,  s.  1097.     Compare  Gordon  v.  end  to  a  fire,   doing  as  little    damage    as 

Rimmingion    (1807),    1    Camp.    123    (marine  possible.    .    .    .    Any  damage  occasioned  by 

insurance),  where  a  ship  was  burned  by  her  the  fire  brigade  in  the  due  execution  of  their 

captain  to  avoid  imminent  capture,  and  the  duties  shall  be  deemed  to  be  damage  by  fire 

assured  was  held  entitled  to  recover  for  the  within  the  meaning  of  any  policy  of  insurance 

reason  given  by  Lord  ELLEN HOROUGH,  C.J.,  against  fire." 

at  pp.    123,   124:     ''Fire  is  expressly  men-  (p)  Staiilt  //     v.     Western     Insurance    Co., 

tioned   in   the   policy   as   one   of   the   perils  supra. 

against   which    the    underwriters   undertake  (q)  McLaren  v.  Commercial  Union  Asstir- 

to  indemnify  the  assured;  and  if  the  ship  ancc  Co.  (1885),  12  Ont.  App.  279,  where  it 

is  destroyed  by  fire,  it  is  of  no  consequence  was  held  that  the  assured  was  entitled  to 

whether   this    is   occasioned    by  a   common  recover  under  his  policy  in  respect  of  damages 

accident  or  by  lightning,  or  by  an  act  done  resulting  from  bond  fide  efforts  to  save  the 

in  duty  to  the  State.     Nor  can  it  make  any  insured  property  by  removal ;    Thompson  v. 

ditference  whether  the  ship  is  destroyed  by  Mont  mil  Insurance  Co.  (1848),  G  U.  C.  Q.  B. 

third  persons,  subjects  of  the  King,  or  by  319.     Compare  iet'#  v.  .BaiKie  (1831),  7  Bing. 

the  captain  and  the  crew  acting  with  loyalty  349. 

and  good  faith."  (r)  Phillips,     s.      1098;       McPherson     v. 

(o)  Stanl<n\.  II 'ixlint  Iii.iiinnii'i  Co.  (1868),  Guardian    Insurance  Co.   (1893),  Newfound. 

L.  R.  3  Ex.  11,  pe>-  KELI.Y,  C.B.,  at  p.  74  ;  see  L.  R,  (1884-96),  768. 

Metropolitan  Fire  Brigade  Act,  1865  (28  &  29  (,s)  Stanley     \.    Western     Insurance     Co., 

Viet.  c.  90),  s.  12  :  "  On  the  occasion  of  a  fire  supra. 

the  chief  or  other  officer  in  charge  of  the  fire  (t)  Phillips,  s.  1098  ;    May,  s.  404. 

brigade  may,  in  his  discretion,    .    .    .    take  (it)  Ibid. 

any  measures  that  appear  expedient,  for  the  (x)  McLaren  v.  Commercial  Union  Assurance 

protection  of  life  and  property,  with  power  Co.  (1885),  12  Ont.  App.  289;  Phillips,  s.  109S. 

liv    himself    or    his    men   to    break    into    or  Dowdeswell,  p.  109,  is  doubtful  on  this  point. 

ilnoujrh,  or  take  possession  of,  or  pull  down  (//)  McGibbon     v.     Queen     Insurance     (.'«. 

any  premises  for  the  purpose  of  putting  an  (180(1),  10  L.  Can.  Jur.  227,  where  it  was  held 
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Where  there  is  admittedly  a  loss  by  fire,  it  may  be  necessary  to  apply 
the  same  principles  for  the  purpose  of  ascertaining  whether  the  fire  which 
has  caused  the  loss  falls  within  the  terms  of  an  exception  so  as  to  disentitle 
the  assured  from  recovering  (2).  This  is  the  case  where  the  fire  which 
actually  causes  the  loss  has  spread  from  an  excepted  fire  (a).  In  this 
connection  the  principles  of  the  doctrine  of  proximate  cause  are  to  be  applied 
in  the  following  manner,  namely  : — 

(1)  Where  the  cause  of  the  loss  is  a  fire  which  spreads  by  the  operation 
of  natural  causes  only  from  an  excepted  fire,  such  as  an  incendiary  or 
earthquake  fire,  without  the  intervention  of  anything  to  change  its  character 
or  identity  (b),  the  loss  must,  notwithstanding  that  it  takes  place  on 
premises  other  than  those  on  which  the  excepted  fire  originated,   be 
regarded  as  proximately  caused  by  the  excepted  fire,  and  the  assured  is 
therefore  precluded  from  recovery  upon  his  policy  (c). 

(2)  Where  the  cause  of  the  loss  is  a  fire  which,  owing  to  the  interven- 
tion of  other  than  natural  causes,  must  be  considered,  not  as  a  mere 
spreading  from  an  excepted  fire,  but  as  a  new  and  distinct  fire  (d),  which 
is  not  the  natural  and  probable  consequence  of  the  excepted  fire  (e), 
there  is  an  interruption  in  the  sequence  of  causes,  and,  although  the 
excepted  fire  may  be  the  causa  sine  qua  non,  the  loss  cannot  be  regarded 


that  the  insurers  were  liable  for  losses 
occasioned  to  the  assured  by  theft  of  the 
goods  at  the  fire  ;  Harris  v.  London  and 
Lancashire  Fire  Insurance  Co.  (1866),  10 
L.  Can.  Jur.  269,  where  a  loss  by  theft  during 
a  fire  was  treated  as  equivalent  to  a  loss  by 
fire  (both  cases  cited  with  approval  in  The 
Knight  of  St.  Michael  (1898),  P.  30,  per 
GOEELL  BARNES,  J.,  at  p.  36)  ;  Thompson  v. 
Montreal  Insurance  Co.  (1848),  6  U.  C.  Q.  B. 
319  ;  McPherxon  v.  Guardian  Insurance  Co. 
( 1893),  Newfoundland  L.R.(  1884-1 896),  768; 
Phillips,  ss.  1097,1098;  May,  s.  104;  Dowdes- 
well,  p.  109,  who  expresses  a  doubt.  Compare 
Levy  v.  Baillie  (1831),  7  Bing.  349,  where  a 
claim  for  goods  so  stolen  was  not  objected  to 
on  this  ground. 

(z)  As  to  the  usual  exceptions,  see  p.  68, 
ante. 

(a)  See  p.  69,  ante. 

(I)  A  shift  of  the  wind  is  not  the  interven- 
tion of  a  fresh  cause  changing  the  character 
of  the  fire  (Tootal,  Broadhurst,  Lee  Co.,  Ltd. 
(1908),  reported  Appendix  IV.,  per  BIGHAM, 
J.  ;  May,  s.  415).  Compare  Etherington 
v.  London  and  Yorkshire  Accident  Insurance 
Co.,  [1909]  1  K.  B.  591,  C.  A.  (accident 
insurance). 

(c)  Tootal,  Broadhurst, Lee  Co.  v.  London 
and  Lancashire  Fire  Insurance  Co.,  supra, 
where,  in  his  direction  to  the  jury,  BIGHAM, 
J.,  said  :  "I  tell  you  as  a  matter  of  law 
.  .  .  that  if  the  fire  in  Curphey's  place 
was  what  may  be  called,  within  the  terms 
of  the  contract,  an  earthquake  fire,  and  if  it 


spread,  as  admittedly  it  did,  to  Tootal  Broad- 
hurst's  premises,  which  were  at  some  distance, 
without  the  intervention  of  any  other  cause 
except  natural  causes,  the  defendants  are 
entitled  to  your  verdict.  .  .  .  If  you  find  that 
the  fire  at  Curphey's  was  set  in  operation  by 
the  earthquake  and  then  spread  by  natural 
causes  without  the  intervention  of  any  other 
cause,  that  is,  spread  by  the  wind  or  by  one 
thing  catching  fire  from  another,  and  so  on — 
that  is  what  I  call  natural  causes — and  then 
spread  ...  to  the  plaintiff's  aoods,  then 
your  verdict  must  be  for  the  defendants." 
Walker  v.  London  and  Provincial  Insurance 
Co.  (1888),  22  L.  R.  Ir.  572. 

(d)  Tootal,    Broadhurst,    Lee   Co.,   Ltd.    v. 
London  and,  Lancashire  Fire  Insurance  Co., 
supra,  per  BIGHAM,  J. 

(e)  See  Marsden  v.  City  and  County  Assur- 
ance Co.  (1866),  L.  R.  1  C,  P.  232  (plate  glass 
insurance),  where  the  breaking  of  a  plate  glass 
window  by  a  mob,  brought  together  by  a 
fire  next  door  for  the  purpose  of  plunder, 
was  held  to  be  proximately  caused  by  the 
lawless  act  of  the  mob,  and  not  to  originate 
from    "  fire "    within    the    meaning    of    an 
exception  against  fire  in  the  policy.     Com- 
pare   Winspear    v.  Accident    Insurance    Co. 
(1880),  6  Q.  B.  D.  42  (accident  insurance), 
where  the  assured,  having  been  seized  with 
a  fit,  fell  into  the  stream  which  he  was  cross- 
ing and  was  drowned,  and  it  was  held  that 
the   proximate  cause  of    his  death  was  the 
drowning,  and  not  the  fit. 
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as  proximately  caused  by  the  excepted  fire,  but  must  be  attributed  to  the 
new  fire  alone  (/). 

(3)  Where  the  exception  is  so  framed  as  to  preclude  the  assured  from 
recovering  in  respect  of  any  loss  attributable,  whether  directly  or  indirectly, 
proximately  or  remotely,  to  the  excepted  cause,  the  proximate  cause  of 
the  loss  may  be  disregarded,  provided  that  its  remote  cause  is  covered  by 
the  exception  (</). 

SECT.  3.   THE  RIGHTS  AND  DUTIES  OF  THE  PARTIES. 

The  assured  is  not  entitled  to  recover  merely  because  he  has  suffered 
a  loss  within  the  meaning  of  his  policy.  He  must,  in  addition,  have  per- 
formed all  the  conditions  precedent  to  the  liability  of  the  insurers  which 
have  been  imposed  by  the  policy  ;  and  the  insurers  cannot  be  required 
to  make  good  the  loss  unless  and  until  such  conditions  have  been  performed 
or  their  performance  waived.  Such  conditions  relate  to  the  following 
matters,  namely  : — 

(1)  The  rights  and  duties  of  the  parties  on  the  outbreak  of  a  fire. 

(2)  The  rights  and  duties  of  the  parties  in  respect  of  any  claim  which 
may  be  made  under  the  policy. 

Sub-sect.  1.     The  Salving  of  Property. 

Upon  the  outbreak  of  a  fire,  as  at  any  other  period  during  the  currency 
of  a  policy  (li),  it  is  the  duty  of  the  assured  to  observe  good  faith  towards 
the  insurers.  Since  it  is  not  the  happening  of  a  fire,  but  the  suffering  of 
a  loss  which  entitles  him  to  enforce  his  policy,  he  must  do  his  best  to 
avert  or  minimise  the  loss.  For  this  purpose  he  is  required  to  perform 
the  following  duties,  namely  : — 

(1)  He  must  take  such  measures  as  are  reasonable  to  extinguish  the 
fire  or  to  prevent  it  from  spreading  (i).     In  the  discharge  of  this  duty  he 
is  required,  at  the  same  time,  not  to  interfere  with  the  fire  brigade  or 
other  persons  in  their  endeavours  to  do  the  same  (k). 

(2)  He  must,  if  it  is  practicable,  remove  the  property  insured  to  a  place 
of  safety  (I),  and  must  not  wilfully  obstruct  other  persons  who  are  en- 
deavouring to  do  so  (m). 

In  both  cases  the  performance  of  the  duty  is  sometimes  made  an  express 
condition  of  the  policy  (??). 

(  /)  Walker  v.  London  and  Provincial  In-  (I)  McPherson  v.  Guardian  Insurance  Co. 

surance  Co.  (1888),  22  L.  R.  Ir.  572,  per  (1893),  Newfound.  L.  R.  (1884-96),  768, 

PALLES,  B.,  at  p.  577  ;  Tootal,  Broadhurst,  where  it  was  held  that  the  assured  had  done 

Lee  Co.,  Ltd.  v.  London  and  Lancashire  Fire  all  that  a  prudent  man  could  do,  and  that 

Insurance  Co.  (1908),  reported  Appendix  IV.  the  property  was  only  abandoned  after  all 

(g)  For  an  example  of  such  a  clause,  see  hope  to  save  it  was  given  up. 

APPfn(5llx  IL  (m)  Devlin  v.  Queen  Insurance  Co.,  supra, 

.   t  where    the    jury    found    that    the    plaintiff 

(0  Compare •Marine   Insurance ,  Act,    1906  wilfully  nedected    to    save    and    prevented 

(6  Edw.  ,,  c.  41)   s.  ,8  (4)          i  to  the  right  others  fromTsavi      the  insured  propCTty. 
of  a  fire  brigade  to  enter  the  premises  where 

.-,  tin-  is  nixing,  see  Chap.  XXXI.  (n)  McPherson  v.  Guardian  Insurance  Co., 

(k)  Devlin  v.  Queen  Insurance  Co.  (1882),  supra. 
46  Can.  Q.  B.  611,  621. 
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By  failing  to  perform  either  duty  the  assured  may  aggravate  the  loss, 
and  increase  the  burden  cast  upon  the  insurers.  If,  therefore,  his  failure 
is  wilful,  he  is  precluded  not  merely  from  recovering  the  value  of  the  pro- 
perty lost  in  consequence  of  his  failure,  but  also  from  receiving  any  in- 
demnity under  his  policy  (o). 

Where,  in  the  performance  of  his  duties,  the  assured  sustains  a  loss, 
he  may  be  entitled  to  have  it  made  good  by  the  insurers  as  being  a  loss 
by  fire  within  the  meaning  of  the  policy.  The  liability  of  the  insurers 
depends  upon  the  following  considerations,  namely  : — 

(1)  Any  loss  or  damage  which  the  insured  property  may  itself  sustain, 
whether  in  consequence  of  the  measures  taken  to  extinguish  the  fire  (p), 
or  during  removal  (q),  is  to  be  treated  as  a  loss  or  damage  by  fire  within 
the  meaning  of  the  policy,  and  is  therefore  recoverable  from  the  insurers 
as  such. 

(2)  Any  expenses  incurred  by  the  assured  in  extinguishing  the  fire 
or  in  removing  the  property  insured,  may,  since  the  fire  is  the  proximate 
cause  of  their  being  incurred,  be  recovered  by  him  as  a  loss  under  the 
policy  (r).     The  amount  of  such  expenses,  when  added  to  the  amount 
recoverable  in  respect  of  the  loss  of  the  property  itself,  must  not,  however, 
exceed  the  sum  specified  in  the  policy.     The  assured  cannot  recover  any 
sum  in  respect  of  such  expenses  where  the  effect  of  so  doing  would  be 
to  make  the  total  sum  payable  on  account  of  the  fire  greater  than  the 
amount  specified  in  the  policy,  and  thus  to  extend  the  liability  of  the 
insurers  beyond  that  which  they  have  undertaken  (s),  unless,  as  is  some- 
times the  case,  the  policy  contains  an  express  stipulation  to  that  effect  (t). 

The  insurers,  on  the  outbreak  of  a  fire,  have,  it  would  seem,  rights 
correlative  to  the  duties  imposed  upon  the  assured.  These  rights 
appear  to  be  the  following,  namely  : — 

(1)  The  insurers  are  entitled  to  take  all  reasonable  measures  to  extin- 
guish the  fire,  and  for  this  purpose  to  enter  the  premises  on  which  the 
fire  takes  place  and  remain  in  possession  of  them  (u). 

(2)  The  insurers  are  entitled  to  enter  and  retain  possession  of  the 
premises,  on  which  the  fire  takes  place,  for  the  purpose  of  salving  any 
property  insured  which  may  happen  to  be  therein.     In  the  exercise  of 
this  right  they  may  take  possession  of  the  salved  property,  and  keep  it 
for  a  reasonable  time  (x).     They  are  also  entitled  to  remain  in  the  premises 

(o)  Devlin  v.  Queen  Insurance  Co.  (1882),  (u)  It  was  formerly  the  practice  of  insur- 

46  Can.  Q.  B.  611.  ance  offices  to  maintain  their  own  fire  brigade 

(p)  See  p.  241,  ante.  in   London   for  the   protection   of  property 

(q)  See  p.  242,  ante.  insured  with  them  ;  see  an  extract  from  the 

(r)  Phillips,  s.  1098  ;   but  see  Dowdeswell,  original   proposal  form   issued   by  the   Sun 

p.  109,  expressing  doubt  on  this  point.  Fire   Office    in  1710,  printed  in  The   Early 

(s)  A  fire  policy  does  not,  as  a  rule,  contain  Days   of   the  Sun    Fire    Office,  by   Edward 

a    "  suing     and   labouring "    clause,    which  Baumer.      For  modern    Fire    Brigades,  see 

entitles  the  assured  to  recover  such  expenses  Chap.  XXXI.     As  to  the  London   Salvage 

although  he  has  been  paid  for  a  total  loss  Corps,  see  ibid. 

(Marine  Insurance  Act,  1906  (6  Edw  7,  c.  41 },  (x)  m<5  rf  ht  ifl  recognised  bv  the  Metro. 

(  }1\    S™6  Chalmer  s  Marine  In-  Ht      Fi      |rf     de  Ac£  18f)5  (5S  &  29  Viet. 

surance  Act,  1906,  p    119.  J.  90)   g>  29     ge°  ch        fc^) 
(t)  Thompson  v.    Montreal  Insurance  Co. 

(1848),  6  U.  C.  Q.  B.  319. 
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for  a  reasonable  time  (?/),  though  probably  not  to  the  exclusion  of  the 
owner  (z). 

To  avoid  any  difficulties  arising,  it  is  the  almost  universal  practice 
of  insurers  to  insert  in  their  policies  an  express  condition  by  the  terms  of 
•which  the  insurers  and  every  person  authorised  by  them  may  enter,  take 
and  keep  possession  of  the  building  or  premises  in  which  the  loss  or  damage 
has  happened,  and  may  take  possession  of,  or  require  to  be  delivered  to 
them,  any  of  the  property  insured  by  the  policy,  and  may  deal  with  such 
property  for  all  reasonable  purposes,  and  in  any  reasonable  manner  until 
the  claim  under  the  policy  is  adjusted  or  settled  (a).  It  is  in  such  a  case 
made  a  further  term  of  a  policy  that  if  the  insurers  are  hindered  or 
obstructed  in  the  exercise  of  their  rights  under  the  condition  by  the  assured 
or  any  person  acting  on  his  behalf,  or  if  their  requirements  are  not  complied 
with,  all  benefit  under  the  policy  is  to  be  forfeited  (6).  If  the  condition 
does  not  specify  the  period  during  which  the  insurers  are  to  retain  possession 
they  cannot  do  so  beyond  a  reasonable  time,  otherwise  they  will  be  liable 
in  damages  as  trespassers  (c). 

Sub-sect.  2.     The  Fulfilment  of  the  Contract. 

The  duties  wilich  the  assured  is  required  to  perform  before  he  can 
enforce  any  claim  against  the  insurers  depend  upon  the  terms  of  the  policy. 
He  is  usually  required  to  give  immediate  notice  to  the  insurers  of  the 
happening  of  a  fire  (d),  and  within  a  specified  time  to  forward  full  parti- 
culars of  the  loss  in  respect  of  which  he  claims  (e).  The  amount  of  the  loss 
must  then  be  ascertained  (/),  any  dispute  affecting  either  the  amount  of 
the  loss  or  the  liability  of  the  insurers  being  usually  determined  by  arbi- 
tration (g).  When  these  matters  have  been  determined,  the  assured  is 
entitled  to  be  paid  the  amount  due,  unless  the  insurers  have,  in  accordance 
with  the  terms  of  the  policy  elected  to  reinstate  the  property  destroyed  (h), 
or  unless  some  other  person,  who  is  entitled  to  do  so,  has  required  the  pro- 
ceeds of  the  policy  to  be  expended  in  reinstatement  (i). 

After  the  insurers  have  fulfilled  their  part  of  the  contract,  by  payment 
or  reinstatement,  they  are  entitled  to  be  subrogated  to  all  the  rights  and 
remedies  of  the  assured  against  third  persons  arising  out  of  the  loss  (fc). 

(y)  Oldficld  v.  Price  (1860),  2  F.  &  F.  80,  (a)  See  Appendix  II. 

where  the  insurers  admitted  liability  by  a  ^  Jj)id. 

payment  into  Court  for  remaining  in  pos-  (c)  Noftmi  Koi(d  Fire   &   Li/e  Insurance 

session  for  an  unreasonable  time  ;    Norton  v.  QQ    sut)rn 
Roiia.1  Fire  and  Life  Insurance  Co.   (1885), 

Times,  August  12,  p.  3,  C.  A.,  affirming  in  ^  feee  P-  2  tS>  Post' 

this  respect  S.  C.  (1885),  1   T.    L.  E,   460,  (e)  See  p.  252,  post. 

where     the    insurance    company    remained  ( / )  See  p.  276,  post. 

in  possession    for  over   two  months,  which  (g)  See  p.  287,  post. 

the    jury    found    to     be    an    unreasonable  ^  See  Cnap   XXIII. 

time,  and  the  Court  refused  to  disturb  this  ...    T,  ., 

..    ,.  In  Ibid. 

finding. 

(z)  Oldfield    v.    Price,    supra     (reporter's          (*)  Scc  chaP-  xxv- 
note). 
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Sub-sect.  3.    Successive  Losses. 

The  fact  that  a  loss  has  already  taken  place  during  a  period  covered 
by  the  policy,  does  not  preclude  the  assured  from  recovering  against  the 
insurers  in  respect  of  a  subsequent  loss  or  losses  during  the  same  period, 
so  long  as  any  portion  of  the  sum  insured  remains  unexhausted  (I).  Since, 
however,  the  liability  of  the  insurers  is  measured  by  the  sum  named  in 
the  policy,  they  are  entitled  to  be  credited  with  any  payments  made  in 
respect  of  the  prior  loss  or  losses  and  are  liable  only  for  the  balance,  if 
any  (m).  Where,  however,  they  have  elected  to  reinstate  the  property 
destroyed  (•».),  any  loss  occasioned  to  the  property  during  the  reinstate- 
ment falls  upon  the  insurers,  and  must  not  be  taken  into  account  in  esti- 
mating the  extent  of  their  liability  (o). 

(I)  Crowley  v.  Cohen  (1832),  3  B.  &  Ad.  478          (»)  See  Chap.  XXIII. 

(insurance  on  canal  boats).     Compare  Marine          (o)  Smith  v.  Colonial  Mutual  Fire  Insur- 

Insurance  Act,  1006  (6  Edw.  7,  c.  41),  s.  77  (1).  ance  Co.  (1880),  6  Viet.  L.  R.  200. 

(MI)  May,  s.  423. 
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THE  policy  usually  contains  special  conditions  relating  to  the  making  of 
a  claim  upon  the  insurers  by  the  assured,  and  imposing  upon  him  the  duty 
of  notifying  the  insurers  of  the  happening  of  a  fire,  and  also  the  duty  of 
furnishing  them  with  full  particulars  of  his  loss. 

SECT.  1.    NOTICE   OF  LOSS. 

It  is  the  duty  of  the  assured  to  give  notice  to  the  insurers  of  the 
happening  of  any  loss  for  which  he  may  intend  to  claim,  in  order  that  they 
may  be  placed  in  a  position  to  take  such  measures  as  they  may  deem 
advisable  to  estimate  its  cause  or  extent.  In  practice,  the  policy  almost 
invariably  contains  a  condition  requiring  the  assured  to  give  notice,  and 
specifying  the  manner  in  which  it  is  to  be  given  (a).  Whether  a  failure 
to  give  the  required  notice  merely  suspends  the  assured's  rights  upon  the 
policy  until  it  is  actually  given,  or  whether,  by  his  failure,  he  loses 
his  rights  under  the  policy  altogether,  depends  upon  the  language  in  which 
the  particular  condition  is  framed  (b). 

The  rules  relating  to  the  giving  of  notice  of  loss,  which  are  also,  with 
the  necessary  modifications,  applicable  in  all  the  cases,  whether  before  or 
after  loss,  in  which  the  assured  may,  by  the  terms  of  the  policy,  be  required 
to  give  notice  of  any  kind  to  the  insurers,  are  as  follows,  namely  : — 

(1)  In  the  absence  of  an  express  condition  to  the  contrary  the  notice 
of  loss  need  not  be  given  by  the  assured  himself  (c).  It  is  sufficient  if  it 
is  given  by  his  agent  (d),  or  by  any  person  purporting  to  act  on  his  behalf  (e)', 

(a)  See  Appendix  II.  U.  C.  Q.  B.  190,  where  it  was  held  unnecessary 

(b)  See  p.  251,  post.  that  notice  should  be  given  by  all  the  owners 

(c)  Thus,  notice   may   be   given   by   one      of  the  property  insured). 

partner  on   behalf   of  the  firm   (Davies  v.  (d)  Davies  v.   National  Fire  and  Marine 

National  Fire  and  Marine  Insurance  Co.  of  Insurance   Co.   of  New   Zealand,   supra,    at 

New  Zealand,  [1891]  A.  C.  485,  489,  P.  C.  ;  p.  489. 

Mason  v.  Western  Assurance  Co.  (1859),  17  (e)  Paiton  v.  Employer's  Liability  Assur- 
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in  fact,  it  is  probable  that  if  the  insurers  receive  notice  of  the  fire  from  any 
source  before  the  expiration  of  the  time  within  which  the  notice  must  be 
given,  they  cannot  rely  upon  the  absence  of  notice  from  the  assured  since 
they  are  not  in  any  way  prejudiced  thereb}^  (/). 

(2)  In  the  absence  of  an  express  condition  to  the  contrary  the  notice 
of  loss  need  not  be  in  writing,  a  verbal  notice  being  sufficient  (g).  Even 
where  there  is  an  express  condition  that  the  notice  must  be  in  writing, 
the  condition  may  be  waived  by  the  acceptance  of  a  verbal  notice  (li). 

(3)  The  notice  need  not,  as  a  general  rule  be  given  to  the  insurers 
personally.     It  is  sufficient  if  it  is  given  to  an  agent  who  is  authorised  to 
receive  notice  on  their  behalf  (/').     The  assured  is  entitled  to  assume,  in 
the  absence  of  information  to  the  contrary,  that  the  agent  through  whom 
he  negotiated  the  policy  has  authority  to  receive  notice  of  loss,  and  a 
notice  given  to  such  agent  will,  therefore,  be  binding  upon  the  insurers  (k), 
even  where  he  has  ceased,  without  the  knowledge  of  the  assured,  to  be 
their  agent  before  the  happening  of  the  loss  (/).     The  policy  may,  however, 
by  its  conditions  require  the  notice  to  be  given  to  the  insurers  themselves  (m). 
Even  in  this  case  a  notice  given  by  the  assured  to  their  agent  will  be  effectual 
as  against  them  if  the  agent  duly  transmits  to  them  the  notice  which  he 
has   received  (n).     The  assured,  however,   takes  the  risk   of  the  agent 
failing  to  transmit  the  notice,  and  if  he  fails  to  do  so,  there  is  no  valid 
notice  to  the  insurers  within  the  meaning  of  the  condition  (o). 

(4)  The  notice  should  be  given  within  a  reasonable  time  (p),  since, 
if  it  is  delayed  beyond  a  reasonable  time,  the  insurers  may  well  be  pre- 
judiced by  the  disappearance  of  the  traces  of  the  fire,  and  by  the  greater 

ance  Corporation  (1887),   20   L.   R.   Ir.    93  v.  Royal  Insurance  Co.  (1906),  12  Ont.  L.  R. 

(accident   insurance),    per   MDRPHY,    J.,    at  519,  where  it  was  held  that  the  fact  that  a 

p.  100.  subsequent  insurance  was  effected  by  a  sub- 

(/)  Irving  v.  Sun  Insurance  Office,  [1906]  agent  of  the  insurer's  general  agent  who  had 

0.  R.  C.  24,  where  the  insurers  had  notice  also  acted  in  procuring  the  earlier  insurance, 

of  the  fire  through  their  own  agent,  and  the  was  not  of  itself  to  be  regarded  as  affecting 

assured  was  held  not  to  be  precluded  from  the  insurers  with  constructive  notice  of  the 

recovering  on  the  ground  that  he  had  not  subsequent  insurance. 

himself  given  notice.  (m)  Hendrickson  v.   Queen  Insurance  Co. 

(g)  See  May,  s.  461.  (1871),  31  U.  C.  Q.  B.  547,  where  it  was  held 

(h)  Kaffrarian  Colonial  Bank  v.  Grahams-  that  a  verbal  notice  of  other  insurances  to 

(own  Fire  Insurance  Co.  (1885),  5  Buchanan  the  agent  was  insufficient,  since  the  policy 

(East,  Dist.  Ct.  Cape)  61  ;   May,  s.  463.  provided  that  notice  should  be  given  to  tho 

(i)  See  May,  s.  463.  company  and  endorsed  on  the  policy.     But 

(Ic)  McQueen  v.  Phcenix   Mutual  Fire  In-  the  agent   may  have   authority  to  receive 

surance  Co.    (1880),   4   Can.   Sup.    Ct.    660,  notice  and  to    indorse  the  insurers'  consent 

where  a  notice  of  assignment  given  to  the  on  the  policy. 

agent  was  held  to  bind  the  insurers  Com.  (n)  Shidls  y  ScMish  Assurance  Corpora- 
pare  Re  Hennessy  (1842)  5  Ir.  Eq.  2o9  (life  f}.  m  (1889)j  16  E  (Cfc  of  gess  }  1014 
assurance),  where  it  was  held  that  notice  of  (accident  insurance). 

an  assignment  given  to  the  agent,  who  was  .  .    ri  . ,  T      ,    T     ,.      m    i     /•»*•, 

himself     the     'assignor     was     insufficient;          (o)  Ibid.,   per   Tfid   Justice-Clerk    (MAC- 

\\'iWams  v.   Canada  Farmers'1  Mutual  Fire  *  ?'  lu-a 

Insurance  Co.    (1876),   27   Can.   C.   P.    119,  (p)  O'Flynn  v.   Equitable  Fire  Insurance 

where  it  was  held  that  the  insurers  had  held  Co.  (1866),  1  Roscoe's  R.  (Cape)  Sup.  Ct.  372, 

out    their    agent    as    having    authority    to  where  the  notice  of  other  insurances  given 

receive  notice.  ^wo  months  after  the  fire  was  held  not  to 

(I)  Marsden  v.  City  and  County  Assurance  have  been  given  within  a  reasonable  time  ; 

Co.  (1866),  L.  R.   1  C.  P.  232  (plate  glass  see  May,  ss.  461,  462. 
insurance).  Compare  Imperial  Hani:  of  Canada 
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difficulty  of  ascertaining  the  true  facts  relating  to  the  loss  (q).     The  con- 
dition usually  provides  for  the  notice  to  be  given  forthwith  (r). 

Whether  a  stipulation  as  to  the  giving  of  notice  within  the  required 
time  is  a  condition  precedent  or  not,  depends  upon  the  intention  of  the 
parties,  as    shown  in   the  language  of    the  condition  (s),  and    the  con- 
sequences of  a  breach  of  the  stipulation  vary  accordingly.     The  position 
of  the  assured,  therefore,  is  governed  by  the  following  rules,  namely  :— 
(i)  Where  the  stipulation  as  to  time  is  made  a  condition  precedent  (t), 
the  assured  must  give  notice  within  the  prescribed  time.     If  he 
fails  to  do  so,  he  will  be  precluded  from  enforcing  the  policy  (u), 
even   though  circumstances  beyond  his  control  have  rendered 
it  impossible  for  him  to  give  the  notice  within  the  prescribed 
time,  and  it  has,  in  fact,  been  given  at  the  earliest  possible 
opportunity  (x). 

(ii)  Where  the  stipulation  as  to  time  is  not  made  a  condition  precedent, 
a  failure  to  give  notice  within  the  prescribed  time  will  not  pre- 
clude the  assured  from  recovering  provided  that  he  does  in  fact 
give  notice  at  some  time  or  other  to  the  insurers  (y) ;  he  will, 


(q)  Re  Williams  and  Thomas  and  Lancashire 
and  Yorkshire  Accident  Insurance  Co.  (1902), 
19  T.  L.  R.  82  (accident  insurance),  per 
BIGHAM,  J.,  at  p.  82. 

(/•)  Whether  in  any  particular  cases  the  con- 
dition has  been  fulfilled,  is  a  question  of  fact, 
ibid.,  where  it  was  held  that  a  notice  given 
nearly  three  months  after  the  accident  was 
clearly  no  compliance  with  the  condition. 
Where  the  condition  provides  for  immediate 
notice  within  14  days,  a  notice  given  at  any 
time  within  14  days  is  sufficient  (Mason  v. 
Western  Assurance  Co.  (1859),  17  U.  C.  Q.  B. 
190). 

(s)  Stoneham  v.  Ocean  Railway  and  General 
Accident  Insurance  Co.  (1887),  19  Q.  B.  D. 
237  (accident  insurance),  per  MATHEW,  J., 
at  p.  239  ;  see  generally,  p.  116,  ante. 

(t)  Re  Williams  and  Thomas,  and  Lancashire 
and  Yorkshire  Accident  Insurance  Co.,  supra, 
per  BIGHAM,  J.,  at  p.  82  :  "  Clause  3  of  the 
policy  stipulated  that  the  employer  should 
give  immediate  notice  of  an  accident  causing 
injury.  What  was  immediate  notice  must 
depend  upon  the  circumstances  of  each  case, 
and  was  practically  always  a  question  of 
fact.  The  arbitrator  .  .  .  bad  found  that 
immediate  notice  was  not  given.  .  .  .  That, 
in  his  opinion,  decided  the  case,  but  he  had 
no  hesitation  in  saying  that  the  giving  of 
immediate  notice  was  a  condition  precedent 
to  the  employers'  right  to  indemnity  under 
the  policy.  Clause  3  said  '  time  shall  be 
the  essence  of  this  condition,'  and  when  he 
read  the  whole  of  the  clause,  and  remembered 
how  essential  it  was  that  the  circumstances 
under  which  a  claim  might  be  made  should 
be  speedily  brought  to  the  knowledge  of  the 
insurance  company,  he  was  satisfied  that  it 
was  intended  by  the  parties  that  time  should 


be  of  the  essence  of  the  contract."  Compare 
Re  Coleman's  Depositories,  Ltd.  and  Life  and 
Health  Assurance  Association,  Ltd.,  [1907] 
2  K.  B.  798,  C.  A.  (accident  insurance),  per 
VAUGHAN  WILLIAMS,  L.  J.,  at  p.  804,  doubting 
but  not  dissenting  from  the  opinion  of 
BRAY,  J.,  in  the  Court  below  that  a  condition 
for  immediate  notice,  read  in  connection  with 
a  provision  that  observance  of  the  terms  and 
conditions  of  the  policy  was  of  the  essence 
of  the  contract,  need  not  make  the  stipula- 
tion as  to  time  a  condition  precedent. 

(u)  Roper  v.  Lendon  (1859),  1  E.  &  E. 
825  ;  Cau-Iey  v.  National  Employers'  Liability 
Accident  and  General  Assurance  Association, 
Ltd.  (1885),  1  T.  L.  R.  255  (accident  insurance). 

(x)  Cassel  v.  Lancashire  and  Yorkshire 
Accident  Insurance  Co.  (1885),  1  T.  L.  R.  495 
(accident  insurance),  where  the  plaintiS  did 
not  become  aware  that  he  had  sustained  any 
injury  until  after  the  time  limited  for  giving 
notice  had  expired  ;  Gamble  v.  Accident  In- 
surance Co.  (1869),!.  R.  4  C.  L.  204  (accident 
insurance),  where,  owing  to  the  sudden 
character  of  the  accident,  and  its  resulting 
in  instantaneous  death,  there  was  nobody 
capable  of  giving  the  requisite  notice,  fol- 
lowed in  Patton  v.  Employers'  Liability  Assur- 
ance Corporation  (1887),  20  L.  R.  Ir.  93 
(accident  insurance) ;  Re  Williams  and 
Tlwmas,  and  Lancashire  and  Yorkshire  Acci- 
dent Insurance  Co.,  supra,  where  the  assured 
who  had  insured  against  liability  to  their 
workmen,  did  not  send  in  notice  until  the 
workman  injured  made  a  claim  upon  them 
nearly  three  months  after  they  knew  of  the 
accident.  Where  the  stipulation  as  to  time 
does  not  apply,  a  failure  to  give  notice 

For  note  (y),  see  p.  252. 
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however,  be  liable  to  the  insurers  for  any  damages  which  they 
may  have  sustained  by  reason  of  his  failure  (2). 

(5)  It  is  competent  for  the  insurers  to  waive  any  of  the  requirements 
of  the  policy  as  to  notice  (a). 


SECT.  2.    PARTICULARS  OF  LOSS. 

Since,  apart  from  any  stipulation  to  the  contrary,  the  assured  is  not 
bound  in  the  event  of  loss  to  make  his  claim  against  the  insurers  at  any 
particular  time  before  his  claim  is  barred  by  the  Statute  of  Limitations  (b), 
or  to  support  it  by  any  proofs  before  action  brought,  it  is  the  almost 
invariable  practice  of  insurers,  for  the  purpose  of  enabling  them  to  form 
a  judgment  as  to  the  reality  and  extent  of  the  loss  alleged  to  have  been 
sustained  by  the  assured  (c),  to  insert  in  the  policy  an  express  condition 
that  the  assured  must  deliver  to  the  insurers  within  a  specified  time  after 
the  fire  a  claim  in  writing  containing  full  particulars  of  the  loss  or  damage 
in  respect  of  which  the  claim  is  made,  and  that  unless  he  complies  with 
this  condition  no  claim  under  the  policy  is  to  be  payable  (d). 


within  the  time  required  thereby  has  no 
effect  (Re  Coleman's  Depositories,  Ltd.  and  Life 
and  Health  Assurance  Association,  Ltd.,  [1907] 
2  K.  B.  798,  C.  A.  (accident  insurance), 
where  the  policy  containing  the  condition 
was  not  issued  till  after  the  accident,  at  the 
time  of  which  the  assured  was  protected  by 
a  cover  note  which  did  not  contain  any  such 
condition). 

(y)  Stoneham  v.  Ocean  Railway  and  General 
Accident  Co.,  supra.  Presumably  the  making 
of  a  claim  would  be  sufficient. 

(z)  Re  Coleman's  Depositories,  Ltd.  and  Life 
and  Health  Assurance  Association,  Ltd.,  supra. 

(a)  Labbe  v.  Equitable  Mutual  Fire  Assur- 
ance Co.  (1906),  29  Quebec  L.  R.  (Sup.  Ct.) 
143,  where  a  notice  not  in  conformity  with 
the  requirements  of  the  conditions  was  held 
to  be  good,  it  having  been  acknowledged  by 
the  insurers,  who  afterwards  offered  a  sum 
in  settlement ;    Walker  v.  Western  Assurance 
Co.  (1859),  18  U.  C.  Q.  B.  19  (accident  in- 
surance), where  the  insurers  had  agreed  that 
the  question  to  be  tried  related  only  to  the 
cause  and  manner  of  the  loss  ;    Kaffrarian 
Colonial  Bank  v.  Grahamsiown  Fire  Insurance 
Co.    (1885),   5    Buchanan   (East.    Dist.    Ct. 
Cape)    61,  where  a  verbal   notice  had  been 
accepted.     As  to  waiver  generally,  see  p.  1 22, 
ante. 

(b)  21  Jac.  1,  c.  16. 

(c)  Worsley  v.  Wood  (1796),  6  T.  R,  710, 
per  Lord  KENYON,  at  p.   718  :     '  These  in- 
surance   companies    who    enter    into    very 
extensive  contracts  of  this  kind  are  liable  .  .  . 
to  great  frauds  and  impositions ;    common 
prudence    therefore    suggests   to   them    the 
propriety  of  taking  all  possible  care  to  pro- 
tect  them   from    frauds   when    they   make 
these  contracts."    Mason  v.  Haney  (1853), 


8  Ex.  819,  per  POLLOCK,  C.B.,  at  p.  821  ; 
Gamble  v.  Accident  Insurance  Co.  (1S69), 
I.  R.  4  C.  L.  204  (accident  insurance),  per 
PIGOT,  C.B.,  at  p.  214  :  "  In  order  to  protect 
themselves  against  unfounded  or  aggravated 
claims  it  was  very  urgent  that  (the  com- 
pany) should,  in  every  instance  in  which  a 
casualty  should  occur  likely  to  originate  a 
claim  against  them,  have  the  earliest  oppor- 
tunity when  the  facts  should  be  recent,  and 
when  evidence  could  be  more  easily  and 
satisfactorily  procured  than  it  could  be  after 
the  lapse  of  any  considerable  time,  of  in- 
quiring into  the  circumstances  of  the  casualty, 
the  nature  of  the  injury,  and  the  position  o( 
the  insured."  Middle  v.  National  Fire  and 
Marine  Insurance  Co.  of  New  Zealand,  [189(5] 
A.  C.  372,  376,  P.  C.  ;  London  Guarantee  Co. 
v.  Fearnky  (1880),  5  A.  C.  911  (guarantee 
insurance),  per  LORD  BLACKBURN,  at  p.  915  : 
"...  it  has  long  been  the  practice  of  com- 
panies insuring  against  fire,  for  the  purpose 
of  their  own  security,  to  incorporate  in  their 
policies,  by  reference  to  their  proposals, 
various  stipulations  for  matters  to  be  done 
by  the  assured  making  a  claim  before  the 
company  is  to  pay  them,  and  (as  the  remedy 
by  action  for  not  complying  with  these 
stipulations  would  not  afford  them  any  pro- 
tection) to  make  the  fulfilment  of  those 
conditions  a  condition  precedent  to  their 
obligation  to  pay.  There  was  much  con- 
troversy on  the  subject  about  a  century 
ago  ;  but  since  the  case  of  Worsley  v.  Wood 
it  has  been  settled  law  that  this  modo  of 
protecting  themselves  is  effectual." 

(d)  All  details  required  by  the  condition 
must  be  given  (Cook  v.  Scottish  Imperial 
Insurance  Co.  (1884),  5  N.  S.  W.  L.  R.  35, 
where  the  assured  omitted  to  state  what 
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Whether  the  assured  has  complied  with  the  condition  or  not  depends 
in  each  case  upon  the  language  of  the  particular  condition  employed  (e}. 

Sub-sect.  1.     The  Extent  of  the  Assured's  Duty. 

The  conditions  in  use  generally  contain  provisions  to  the  following 
effect,  namely  :— 

(1)  The  assured  must  at  his  own  expense  furnish  particulars  of 
the  several  articles  or  items  of  property  destroyed  or  damaged,  together 
with  the  estimated  value  of  each  of  them  respectively  having  regard  to 
their  value  at  the  time  of  the  fire,  and,  unless  he  does  so,  no  claim  under 
the  policy  is  to  be  payable  (/).  Usually  the  insurers  supply  a  claim 
form,  which  the  assured  is  required  to  fill  up.  The  details  of  information 
asked  for  by  the  insurers  vary  according  to  the  nature  of  the  insurance  (g), 
but  the  assured  is,  as  a  rule,  required  to  deal  with  the  following  matters, 
namely  : — 

(1)  The  cause  and  circumstances  of  the  fire  (h),  and  whether  there  is 
any  suspicion  of  incendiarism  (i). 

(ii)  The  occupancy  of  the  premises  as  a  whole,  and  not  merely  of  the 

part  occupied  by  himself  (fe)  ; 
(iii)  The   capacity  in  which  he    claims,  whether  as  owner,  mortgagee, 

lessee,  or  otherwise  ; 
(iv)  The  persons,  if   any,  other  than  himself  who  are  interested  in  the 

property  destroyed  or  damaged  (I)  ; 

(v)  Any  other  insurances  in  force  upon  such  property  (m)  ; 
(vi)  The  details  of    such  property,  setting  out  each  item  separately, 

with  a  statement  of  its  value  at  the  time  of  the  fire  (ri),  and  the 

value  of  the  salvage,  if  any  (o),  and  of  the  amount  claimed. 

(2)  The  particulars  required  must  be  given  with  such  details  as  may 
be  reasonably  practicable  (p),  and  until  this  is  done  the  assured  is  not 

articles  were  destroyed  and  their  value  as  (h)  Compare  Smith  v.  Queen  Insurance  Co. 

required  by  the  condition,  although  he  gave  (1869),  1  Hannay  (N.  B.)  311,  where  it  was 

an  account  with  the  names  of  the  persons  held,  on  a  claim  in  respect  of  a  house  which 

from  whom  he  had  purchased  goods  since  had   been   left  unoccupied,  that  the    assured 

he  began  business,  stating  the  value  of  such  ought    to    state    the    circumstances    of    his 

goods,  and  the  value  of  the  goods  sold  by  leaving    the    house,    the    fact    that    it    was 

him  and  of  the  salvage,  and  evidence  was  locked  up,  and  where  he  was  at  the  time  of 

given  that  the    account  was    as  particular  the  fire. 

and  detailed  an  account  as  the  assured  could  (/)  As  to  incendiarism,  see  p.  69,  ante. 

have  delivered  within  the  time.  (k)  Mason  v.  Western  Assurance  Co.  (1859), 

(e)  The     language     varies     in     different  17  U.  C.  Q.  B.  190,  where  there  was  an  express 

policies.  condition  requiring  this. 

(/)  For  examples  of  cases  where  it  was  (I)  As   to   the   position    of   other   persons 

held  that  such  a  condition   had  not   been  interested,  see  Chap.  XXIII. 

complied  with,  see  Carter  v.  Niagara  District  (m)  As  to  the  effect  of  other  insurances,  see 

Mutual  Insurance  Co.  (1869),  19  U.  C.  C.  P.  p.  225,  ante. 

143,   following   Greaves   v.    Xiagara   District  (n)  Tt  is  not  sufficient  to  state  its  value  at 

Mutual  Fire  Insurance.  Co.  (1865),  25  U.  C.  thetimeof  purchase  (Cameron  v.  Canada  Fire 

Q.  B.  127  ;    Cameron  v.  Monarch  Assurance  and  Marine  Insurance  Co.  (1884),  6  Ont.  R. 

Co.  (1858),  7  U.  C.  C.  P.  212.  392). 

(g)  For  the  different   particulars  required  (o)  As  to  salvage,  see  Chap.  XXIV. 

in    building     claims,    furniture,    and    stock  (p)  Mason  v.   Harvey  (1853),   8  Ex.   819, 

claims,  farming  stock  claims,  etc.,  see  Ap-  per  POLLOCK,  C.B.,   at  p.   820.     As  to  the 

pendix  II.  details  to  be  given  where  the  loss  greatly 
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entitled  to  recover.  The  question  whether  the  details  actually  given 
are  sufficient  to  satisfy  this  condition  is  one  of  degree  depending  upon 
the  matrrials  at  the  assured's  disposal,  and  the  time  within  which  the 
particulars  have  to  be  furnished.  In  this  connection  it  is  necessary  to 
distinguish  the  following  cases,  namely  :— 

(i)  Where  tin*  a^sured's  hooks  and  papers  have  been  destroyed  in  the 
lire  (q),  his  statement  must  in  all  probability  be  made  up  large!  v 
from  recollection;  it  cannot  therefore  bo  regarded  as  more 
than  a  rough  estimate  of  the  amount  of  his  loss.  This 
is  clearly  the  case  where  it  is  impossible  for  him  within  the  time 
allowed  to  procure  further  information  from  outside  sources, 
such  as,  for  instance,  in  the  case  of  goods,  from  manufacturers 
or  other  persons  who  supplied  them  (r).  He  must,  therefore, 
be  regarded  as  having  discharged  his  duty  when  he  has  fur- 
nished the  best  particulars,  which,  in  the  circumstances,  he 
is  able  to  furnish,  however  imperfect  they  may  be  in  fact  (s). 
(ii)  Where  it  is  shown  that  from  the  information  in  his  possession, 
power,  or  control,  the  assured  could  have  furnished  within 
the  time  allowed  particulars  fuller  and  more  complete  than 
those  in  fact  furnished  by  him,  he  has  not  discharged  his  duty 
and  the  particulars  do  not  satisfy  the  condition  (t). 
(iii)  Where  the  insurers  take  possession  of  the  remains  of  the  assured's 
property  (u),  and  thus  prevent  him  from  furnishing  the  required 


exceeds  the  amount  of  insurance,  see  William- 
son v.  Hand-in-Hand  Insurance  Co.  (1870), 
26  Can.  C.  P.  268,  where  it  was  held  that  the 
assured  need  not  give  details  as  to  property 
partially  destroyed  when  the  value  of  the 
property  wholly  destroyed  far  exceeded  the 
sum  insured. 

(q)  Sometimes  the  policy  contains  a  con- 
dition requiring  books  of  account  to  be  kept 
in  a  fireproof  safe  (iS'ar/.-.s  v.  Western  Assurance 
Co.  (1907),  5  T.  H.  257). 

(/•)  It  is  his  duty  to  get  such  information 
if  possible  (Banting  v.  Niagara  District 
Mutual  Fire  Assurance  Co.  (18(56),  25  U.  C. 
Q.  B.  431). 

(s)  Hiddle  v.  National  Fire  and  Marine 
Insurance  Co.  of  N<  a-  Zealand,  \  1896]  A.  C. 
372,  375,  P.  C.  ;  Bunt'tny  v.  N iar/a/'a  District 
Mutual  Fire  Assurance  Co.,  supra;  Mitlvey 
v.  Gore  District  Mutual  Fire  Assurance  Co. 
(1866),  25  U.  C.  Q.  B.  424. 

(t)  Hiddle  v.  National  Fire  and  Marine  In- 
surance Co.  of  N<  w  '/.<  aland,  supra,  at  p.  375  : 
"  It  was  contended  on  behalf  of  the  appellants 
that  they  were  only  bound  to  give  such  an 
account  as  the  nature  and  circumstances  of 
the  case  would  admit  of,  (in  other  words) 
the  best  account  they  could,  and  that  whci.ln-i- 
they  had  done  so  was  a  question  of  fact 
which  ought  to  have  been  submitted  to  the 
jury.  Their  Lordships,  however,  .  .  .  think 
that  the  non-suit  was  proper,  although  there 
may  have  been  some  evidence  to  go  to  the 
jury,  if  the  proof  was  such  that  the  jury 


could  not  reasonably  give  a  verdict  for  the 
plaintiffs.  In  the  present  case  their  Lord- 
ships doubt  whether  the  statement  for- 
warded by  the  appellants  was  an  account  at 
all  within  the  meaning  of  the  sixth  condition, 
and  they  consider  it  proved  by  the  evidence 
of  the  plaintiffs  themselves  that,  at  the  time 
of  forwarding  their  statement,  tlu-y  had  in 
their  possession  materials  which  enabled 
them  to  give  a  much  fuller,  more  detailed, 
and  better  account  for  the  purpose  of  enabling 
the  insurance  company  to  test  the  reality 
and  extent  of  the  loss."  Nixon  v.  Queen 
Insurance  Co.  (1893),  23  Can.  Sup.  Ct.  26, 
where,  although  the  assured's  books  were 
burned,  he  could,  with  the  assistance  of  his 
clerk, have  furnished  a  moredetailed  account; 
Carnofsky  v.  Neir  Zealand  Insurance  Co. 
(1893),  14  N.  S.  W.  L.  R.  102,  where  the 
assured  delivered  an  account  without  giving 
details  ;  Mulvey  v.  Gore  District  Mutual  Fire 
Assurance  Co.,  supra,  where  it  was  held  that 
the  assured  must  supply  at  least  some 
details,  although  an  account  of  every  article 
in  a  country  store,  or  of  the  precise  quantity 
of  any  named  article  could  not  be  reasonably 
expected ;  Stevens  v.  London  Assurance 
Corporation,  (1899),  20  X.  S.  W.  L.  R.  153, 
where  it  subsequently  appeared  that  the 
assured  was  possessed  of  detailed  information 
which  he  had  not  furnished  within  the 
prescribed  time. 

(u)  As  to  their  right  to  take  possession  of 
the  property,  see  p.  245,  ante. 
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particulars  (x),  or  where  they  repudiate  their  liability  under  th" 
policy  before  the  particulars  arc  due  (?/),  the  assured  is  wholly 
discharged  from  any  obligation  to  comply  with  the  condition. 
(3)  The  particulars  required  must  be  furnished  within  the  prescribed 
time,  which  is  usually  a  period  of  fifteen  or  thirty  days  after  the  fire  (z).    The 
stipulation  as  to  time  may  be  of  the  essence  of  the  condition,  so  as  to  render 
it  obligatory  upon  the  assured  to  furnish  the  particulars  within  the  pre- 
scribed time,  and  may  thus  be  a  condition  precedent  to  the  liability  of 
the  insurers  (a).     On  the  other  hand  the  stipulation  may  not  be  a  condition 
precedent  and  the  assured  may  be  entitled,  notwithstanding  the  stipulation 
as  to  time,  to  furnish  particulars  at  any  time,  even  after  the  expiration 
of  the  prescribed  period,  although,  until  he  has  done  so,  he  is  unable  to 
enforce  his  claim  (&). 

Whether  the  stipulation  is  a  condition  precedent  or  not  is  purely  a 
question  of  construction,  depending  upon  the  language  of  the  particular 
polic}r  (c).  The  stipulation  when  standing  alone  in  the  policy  (d),  or 
when  coupled  with  a  statement  that  in  default  of  compliance  therewith 
no  action  is  to  be  brought  or  payment  made  under  the  policy  is  clearly  a 
condition  precedent  (e).  On  the  other  hand,  where  the  stipulation  is 
coupled  with  a  declaration  that  no  claim  is  to  be  payable  until  the  requisite 
particulars  are  furnished,  the  question  as  to  the  effect  of  the  stipulation 
is  one  of  difficulty.  It  may  be  said  that  the  furnishing  of  particulars 
within  the  prescribed  time  is  a  material  part  of  the  contract,  and  that  the 
stipulation  is  therefore  a  condition  precedent  notwithstanding  the  de- 
claration (/).  This  construction,  however,  fails  to  give  any  effect  to  the 

(x)  Smith  v.  Commercial  Union  Insurance  give  noticethereof  to  the  directors  or  secretary 

Co.  (1872),  33  Can.  Q.  B.  69,  where  it  was  of  this  company  .  .  .,  and  within  fifteen  days 

held  that  the  fact  that  the  insurers  took  after  such  fire  deliver  as  particular  an  account 

possession  of  the  remains  of  the  goods  insured  of  their  loss  or  damage  as  the  nature  of  the 

after  the  fire,  and  thus  prevented  them  from  case  will  admit  of,"  and  Lord  CAMPBELL,  C.J., 

furnishing  the  required  account,  amounted  at  p.  830,  said  :  "  The  whole  of  the  condition, 

to  a  waiver  of  the  condition.  relating  to  the  delivery  of  particulars  of  loss, 

(y)  Good  win  v.  Lancashire  Fire  and  Life  must  be  taken  tale  qiiale.  When,  therefore, 

Insurance  Co.  (1873),  18  L.  Can.  Jur.  ];  it  is  conceded  that  a  delivery  of  such  particu- 

Irving  v.  Sun  Fire  Office,  [1906]  O.  R.  C.  24  ;  lars  before  action  is  essential,  it  follows  from 

Hollander  v.  Royal  Insurance  Co.  (1885),  the  wording  of  the  condition,  that  the  delivery 

4  Juta's  R.  (Cape)  66.  Compare  Shiells  v.  must  be  within  fifteen  days  after  loss.  And  the 

Scottish  Assurance  Corporation,  Ltd.  (1889),  condition  so  construed  is  a  very  reasonable 

16  R.  (Ct.  of  Sess.)  1014  (accident  insurance).  one  ;  it  being  obviously  of  great  importance 

(z)  See  Appendix  II.  to  the  defendant's  company  to  know,  as  soon 

(a)  Compare  Lancashire  Insurance  Co.  v.  as  possible  after  a  loss,  the  amount  claimed 
Inland  Revenue  Commissioners,  [1899]  1  Q.  B.  by  the  assured."     This   statement  was   ap- 
353  (accident  insurance),  per  BRUCE,  J.,  at  proved  in  Elliott  v.  Eounl  Exchange  Assurance 
p.    359;     Re    Williams    and    Thomas     and.  Co.  (1867),  L.  R.  2  Ex.  237,  per  MARTIN,  B., 
Lancashire  and  Yorkshire  Accident  Insurance  at  p.  244. 

Co.  (1902),  19  T.  L.  R.  82,  per  BIGHAM,  J.,  (e)  Mason   v.   Harvey  (1853),  8  Ex.   819; 

at  p.  82.  following   Worsley  v.   Wood  (1796),  6  T.  R. 

(b)  Weir  v.  Northern  Counties  of  England  710  ;  Stoneham  v.  Ocean  Bailirai/  and  General 
Insurance  Co.   (1879),  4  L.  R,   Ir.   689,  per  Accident  Insurance  Co.  (1887),  19  Q.  B.  D.  237 
LAWSON,  J.,  at  p.  692.  (accident  insurance),  per  CAVE,  J.,  at  p.  241. 

(c)  Seep.  116,  ante.  (/)  See  Whyte  v.   Western  Assurance  Co. 
<<1)  Roper  v.  Lendon  (1859),  1  E.  &  E.  825,      (1875),  22  L.  Can.  Jur.  215,  P.  C. ;  Hollander 

where  the  condition  provided  that:  "All  v.  Eoyal  Insurance  Co.,  supra,  in  \vlii<  h  ca-.-; 
persons  insured  by  this  company  sustaining  such  a  stipulation  was  held  to  be  a  condition 
any  loss  or  damage  by  fire,  shall  forthwith  precedent. 
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declaration,  the  addition  of  which  would  seem  to  be  unnecessary;  and 
if  any  effect  is  to  he  given  to  the  declaration  it  may  be  argued  that  it  must 
be  treated  as  enlarging  the  time,  and  thus  precluding  the  insurers  from 
relying  upon  the  stipulation  as  to  time  being  a  condition  precedent  (g). 
The  latter  construction  appears  to  be  the  more  correct  one,  especially  in 
view  of  the  fact  that  it  is  the  duty  of  the  insurers  if  they  intend  to  make 
a  stipulation  a  condition  purulent  to  make  their  intention  clear  (li). 

Where  the  stipulation  as  to  time  is  a  condition  precedent,  the  failure 
of  the  assured,  from  whatever  cause,  to  furnish  particulars  within  the  time 
pivscribed  puts  an  end  to  the  insurer's  liability  (•/),  and  the  assured  cannot 
by  a  subsequent  delivery  of  particulars  revive  his  rights  against  them  (A:), 
The  insurers,  may,  however,  extend  the  time  if  they  think  fit,  and  some- 
times the  condition  expressly  empowers  them  to  do  so,  though  this  is 
unnecessary.  They  may  also  waive  the  requirement  as  to  time  (I),  and 
thus  preclude  themselves  from  objecting  to  the  particulars  as  having 
been  delivered  out  of  time  (m),  but  a  mere  failure  to  take  objection  on 
this  ground  does  not  amount  to  a  waiver  of  the  condition  (??.).  Nor  are 
they  estopped  from  relying  upon  the  objection  by  reason  of  the  fact  that 
after  the  particulars  are  sent  in,  they  simply  repudiate  liability,  since 
their  conduct  is  consistent  with  a  repudiation  on  the  very  ground  that 
the  particulars  have  been  delivered  too  late  (o).  A  repudiation  of  liability 
on  other  grounds  after  receipt  of  the  particulars  will,  however,  constitute 
a  waiver  of  the  condition  (p).  A  repudiation  of  liability  before  the  par- 
ticulars are  due,  discharges  the  assured  from  his  obligation  to  furnish 
them  within  the  prescribed  time  (q),  even  though  the  insurers,  whilst 
repudiating  liability,  are  demanding  that  particulars  be  furnished  (r). 
Where  the  insurers  waive  a  stipulation  as  to  time,  this  does  not  amount 
to  an  indefinite  extension  of  time,  and  the  particulars  must  be  delivered, 
if  no  time  is  mentioned,  within  a  reasonable  time  (s). 

(g)   Weir  v.  Northern  Counties  of  England  Ontario  Marine  and  Fire  Insurance  Co.  (1858), 

Insurance  Co.  (1879),  4  L.  R.  Ir.  689,  where  12  U.  C.  Q.  B.  578,  where  the  insurers  entered 

such  a  stipulation  was  held  not  to  be  a  con-  into  a  correspondence  as  to  furnishing  better 

dition  precedent ;  Lafarge  v.  London,  Liver-  particulars,  and  subsequently  refused  to  pay 

pool  and  Globe  Insurance  Co.   (1873),    17  L.  on  account  of  some  suspicious  circumstances  ; 

Can.  Jur.  237;   Boivesv.  National  Insurance  but   see  Niagara   District   .Mutual  Fire   In- 

Co.  (1880),  4  Pug.  &  Burb.  (N.  B.)  437.  surance  Co.  \.  ./,(•«•/*  (1801),  12  U.  C.  C.  P. 

(/()   Weir  v.  Northern  Counties  oj  England  12.3,  where  it  was  held  that  a  mere  proposal 

Insurance  Co.,  supra- ;  see  p.  103,  ante.  to  arbitrate  did  not  amount  to  a  waiver. 

(/)  The   fact  that   the   assured   has   been  (n)  Whyte  v.  Western  Assurance  Co.,  supra, 

adjudicated  bankrupt  does  not  entitle  the  see  p.  123,  ante. 

trustee  in  bankruptcy  to  any  further  time  (o)    II7////C  v.  Western  Assurance  Co.,  supra. 

(Re  Carr  and  Sun  Fire  Insurance  Co.  (1897),  (/>)   Kelly  v.  Hochelaya  Fire  Insurance  Co. 

13  T.  L.  R.  186,  C.  A.).  (1880),  24 ~L.  Can.  Jur.  298. 

(k)  Whyte  v.  Western  Assurance  Co.  (1875),  (q)  Irving  v.  Sun  Insurance  Office,  [1906] 

L.  Can.  Jur.  215  P.  C.  0.  R.  C.  24  ;    Shiclls  v.  Scottish  Assvram;- 

(1)  As  to  waiver  generally,  see  p.  122,  ante.  Corporation,  Ltd.  (J889),  16  R.  (Ct.  of  Sess.) 

(//»)  Hoirtfi  v.  National  Insurance  Co.,  supra.  1014  (accident  insurance). 

\\here  the   insurers  afterwards  adjusted  the  (r)  He   Coleman's   Depositories,    Ltd..    <tml 

loss,  without  raisins  any  objection  as  to  the  Life  and  Health  Assurance  Association,  Ltd., 

delay,  although  the  assured  did  imt  accept  the  [1907]  2  K.  B.  798,  C.  A.  (accident  insurance), 

adjustment;    Mount  Hoi/ul  Insurant    <'r>.  v.  per  VAUGHAN  WILLIAMS,   L.J.,  at  p.   805; 

Benoit  (1906),  15  Quebec  L.  R.  K.  15.  90,  where  Hollander    v.    Boi/«l    J  n^n;i,tce    Co.    (1885), 

the  insurers  stated  that  they  were  invcst)L"it  -  4  Juta's  R.  K  'ape)  66. 

ing  the  circumstances  of  the  loss;  Lampkinv.  (s)  Re  Carr  and  Sun  Fire  Insurance   Co. 
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(4)  The  assured  must,  when  required,  verify  the  particulars  by  such 
documentary  or  other  proofs  as  may  be  reasonably  demanded  by  the  in- 
surers in  accordance  with  the  terms  of  the  policy  (<),  and  if  he  fails  to  do 
so,  from  whatever  cause,  he  cannot  recover  (u).  The  insurers  cannot 
demand  such  proofs  as  caprice  may  dictate,  but  must  be  satisfied  with 
such  as  ought  in  the  circumstances  to  satisfy  reasonable  men  (x).  Such 
proofs  may  consist  of  books  of  account,  vouchers,  and  invoices,  whether 
original  or  copies  (y),  or  of  plans,  specifications,  and  estimates  (z),  and  the 
assured  may  be  required  to  supplement  the  information  therein  contained 
by  written  'or  verbal  explanations.  In  addition,  he  may  be  called  upon, 


(1897),  13  T.  L.  R.  186,  C.  A.,  per  Lord 
ESHEK,  M.R.,  at  p.  186  ;  Kannemeyer  N.  0. 
v.  Sun  Insurance  Co.  (1896),  13  Cape  Sup.  Ct. 
451. 

(i)  If  the  language  of  the  condition  does  not 
enable  any  particular  time  to  be  fixed  within 
which  such  proofs  are  to  be  delivered,  they 
may,  it  seems,  be  delivered  at  any  time 
before  the  claim  is  barred  by  the  Statute  of 
Limitations  (Harvey  v.  Ocean  Accident  and 
Guarantee  Corporation,  [1905J  2  I.  R.  1,  C.  A. 
(life  assurance)). 

(it)  Oldman  v.  Bewicke  (1796),  2  H.  Bl. 
577  n.,  where  the  condition  provided  that  in 
case  of  loss,  notice  should  be  given  forthwith, 
and  as  soon  as  possible  afterwards  particulars 
should  be  delivered,  verified  on  oath  and  by 
books  of  account  and  such  other  proper 
vouchers  as  might  reasonably  be  required, 
and  that  a  certificate  under  the  hands  of  the 
minister  and  churchwardens  as  to  the 
character  and  circumstances  of  the  assured, 
and  stating  that  they  knew  or  verily  believed 
that  he  had  really  sustained  the  alleged  loss 
should  be  procured,  and  that  until  such 
affidavit  and  certificate  should  be  produced 
the  loss  money  should  not  be  payable,  and 
it  was  held  that  the  production  of  the  affi- 
davit and  certificate  was  a  condition  pre- 
cedent to  recovery  on  the  policy  by  the 
assured  ;  Carter  v.  Niagara  District  Mutual 
Insurance  Co.  (1869),  19  U.  C.  C.  P.  143, 
where  the  affidavit  furnished  by  the  assured 
dealt  with  the  loss  in  general  terms,  and  the 
assured  did  not  verify  his  claim  by  reference 
to  books  or  other  vouchers  as  required  by 
the  condition,  following  Greaves  v.  Niagara 
District  Mutual  Fire  Insurance  Co.  (1865), 
25  U.  C.  Q.  B.  127  ;  Cinqu  Mars  v.  Equitable 
Insurance  Co.  (1856),  15  U.  C.  Q.  B.  143,  246, 
where  the  assured  was  held  disentitled  to 
recover  on  the  ground  that  he  had  refused 
to  produce  certain  vouchers,  although  the 
jury  found  that  he  had  actually  sustained 
the  loss  ;  Mulvey  v.  Gore  District  Mutual  Fire 
Assurance  Co.  (1866),  25  U.  C.  Q.  B.  424, 
where  the  particulars  given  consisted  of  an 
affidavit  stating  the  occupancy  of  the  pre- 

W.I. 


mises,  and  the  total  value  of  the  goods, 
accompanied  by  some  accounts  of  goods  sold 
to  the  assured  which  showed  only  charges 
of  "  goods  per  invoice,"  and  these  were  held 
insufficient ;  Gordon  v.  Transatlantic  Fire  In- 
surance Co.  (1905),  3  T.  H.  146,  where  the 
condition  provided,  inter  alia,  that  the 
assured  must  furnish  all  documents,  etc., 
which  may  reasonably  be  required,  and  it 
was  held  that  the  production  of  certain 
vouchers  which  were  asked  for  was  a  con- 
dition precedent. 

(x)  Braunstein  v.  Accidental  Death  Insur- 
ance Co.  (1861),  1  B.  &  S.  782  (accident 
insurance),  per  WJGHTSIAN,  J.,  at  p.  794  : 
"  The  question  is,  whether,  giving  a  reason- 
able construction  to  the  intention  of  the 
parties  when  the  clause  was  introduced  by 
reference  into  the  policy,  it  can  be  under- 
stood that  the  assured  did  agree  that,  upon 
any  ground  whatsoever,  capriciously  or  other- 
wise, which  the  directors,  who  are  parties 
to  the  suit,  might  think  fit  to  urge,  their 
decision  should  be  binding  ?  The  clause 
must  receive  a  reasonable  construction  and 
the  parties  must  be  taken  to  have  had  in 
view  any  further  evidence  which  the  directors 
might  reasonably  require."  Harvey  v.  Ocean 
Accident  and  Guarantee  Corporation,  supra  : 
Trew  v.  Railway  Passengers'1  Assurance  Co. 
(1860),  6  Jur.  N.  S.  759  (accident  insurance). 
Compare  Ballantine  v.  Employers'  Insurance 
Co.  of  Great  Britain  (1893),  21  R.  (Ct.  of 
Sess.)  305  (accident  insurance) ;  London 
Guarantie  Co.  v.  Fearnley  (1880),  5  A.  C.  911 
(guarantee  policy),  per  Lord  BLACKBURN,  at 
p.  916,  speaking  of  fire  insurance. 

(y)  When  the  .  books  and  vouchers  are 
burned,  the  condition  as  to  their  production 
does  not  apply  (Perry  v.  Niagara  District  Fire 
Insurance  Co.  (1877),  21  L.  Can.  Jur.  257, 
where  it  was  held  that  an  affidavit  by  the 
assured  of  the  amount  of  the  loss  was 
sufficient). 

(z)  Fawcett  v.  London,  Liverpool  and  Globe 
Insurance  Co.  (1868),  27  U.  C.  Q.  B.  225, 
where  a  builder's  certificate  was  required. 
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if  the  condition  so  provides  (a),  to  make  a  statutory  declaration  (b),  veri- 
fying the  truth  of  his  claim,  and  of  the  particulars  (c). 

Where  the  proofs  are  insufficient,  the  insurers  may  waive  any  objection 
to  them  on  that  ground  (d)  ;  but  a  mere  failure  to  take  objection  does  not 
amount  to  a  waiver  (e).  Where,  however,  the  insurers  take  objection  to 
the  particulars  on  other  grounds,  their  silence  as  to  the  insufficiency  of 
the  particulars  may  be  evidence  of  a  waiver  (/).  On  the  other  hand,  a 
demand  for  particulars  and  proofs  of  loss  is  not  a  waiver  of  any  other  ground 
of  forfeiture  which  may  exist  (</). 


Sub-sect.  2.     The  Performance  of  the  Duty. 

The  duty  of  furnishing  the  particulars  rests  upon  the  assured  (h),  and 
he  is  responsible  for  their  correctness.  For  the  purpose  of  discharging  this 
duty  he  is  obliged,  where  necessary,  to  avail  himself  of  the  assistance  of 


(a)  Such  a  declaration  must  be  bond  fide 
demanded  (Cameron  v.    Times  and  Beacon 
Fire  Insurance  Co.  (1858),  7  U.  C.  C.  P.  234). 

(b)  Formerly    an   affidavit    was     required 
(Ellis,  p.  64).     Compare  Shaw  v.  Si.  Lawrence 
County  Mutual  Insurance  Co.  (1853),  11  U.  C. 
Q.  B.  73,  where  the  affidavit  was  held  bad, 
for  want  of  a  jurat. 

(c)  Under  the  Statutory  Declarations  Act, 
1835  (5  &  6  Will.  4,  c.  02),  s.  21,  the  making 
of  a  false   statutory   declaration   is   a   mis- 
demeanour.    Compare  B.  v.  Bo'jnes  (1843), 
1  C.  &  K.  65.     As  to  the  effect  of  a  false 
declaration  upon  the  right  of  the  assured  to 
recover,   see   p.   259,   post.     Under   the   old 
forms  of  policy  the  loss  had  to  be  verified  by 
a  certificate  from  the  minister  and  church- 
wardens of  the  parish  (Ellis,  p.  64  ;  Dowdes- 
well,  p.    111).     The  obtaining  of  the  certi- 
ficate   was    a    condition    precedent    to    the 
assured's  right  to  recover,  and  a  failure  to 
obtain  it,  even  though  the  assured  was  not 
in   default,    was   fatal    (<H<liit<in.   v.    Bewicke 
(1790),  2  II.  131.  577  u.  ;   Routledgc  v.  Bun;  II 
(1789),  1  H.  Bl.  254  ;   Worslcy  v.  Wood  (1790), 
6  T.  R.  710).     Similar  conditions  are  found 
in  the  Colonies;  see  Mason,  v.  Andes  Insurance 
Co.  (1873),  23  Can.  C.  P.  37,  where  a  magis- 
trate's certificate  was  required  ;    Mason  v. 
Western  Assurance  Co.  (1859),  17  U.  C.  Q.  B. 
190,  where  a  magistrate's  certificate  was  held 
insufficient  for  not  stating  the  amount  of  the 
loss;     Langel   v.    Mutual   Insurance   Co.   of 
Prescolt  (1859),  17  U.  C.  Q.  B.  524  ;   Scoll  v. 
Phoenix  Assurance  Co.  (1829),  Stuart  (L.  Can.) 
354  ;    Kerr  v.  British  America  Assurance  Co. 
(1873),  32  U.    C.    Q.    B.    569;    J/r/.ViWe    v. 
Provincial  Insurance  Co.  (1873),  24  U.  C.  Q.  B. 
55  ;  Racine  v.  Equitable  Insurance  Co.  (1S01), 
0  L.  Can.  Jur.  89. 

(d)  rim  \.  Reid  (1843),  0  M.  &  G.  1,  where 
it  was  held  that  the  jury  might  infer  from 


the  correspondence  that  there  was  a  waiver  ; 
Canadian  M  utual Fire  Insurance  Co.  v.  Donovan 
(1879),  2  Stephen's  Quebec  Digest  406,  where 
the  insurers  proceeded  to  arbitration  on  the 
claim  with  knowledge  of  all  the  facts ; 
Canada  Landed  Credit  Co.  v.  Canada  Agri- 
cultural Insurance  Co.  (1870),  17  Grant  (U.  C.) 
418,  where  the  insurers  made  no  objection 
until  after  action  brought ;  Bowes  v.  National 
Insurance  Co.  (1880),  4  Pug.  &  Burb.  (N.  B.) 
437  ;  Bull  v.  North  British  Canadian  Invest- 
ment Co.  and  Imperial  Fire  Insurance  Co. 
(18S8),  15  Ont.  App.  421.  But  there  may 
be  an  express  condition  that  the  insurers 
are  not  to  be  held  to  have  waived  any  require- 
ment by  any  steps  which  they  may  take  to 
appraise  the  loss  (Prevost  v.  Scottish  Union 
and  National  Insurance  Co.  (1897),  14  Quebec 
L.  R.  (Sup.  Ct. )  203).  Compare  Mason  v. 
Hurt  ford  Fire  Insurance  Co.  (1875),  37  Can. 
Q.  B.  437,  where  it  was  held  that  a  waiver 
by  an  inspector  of  the  company  was  in- 
operative. 

(e)  Mason  v.  Andes  Insurance  Co.,  supra  ; 
O'Connor  v.  Commercial  Union  Insurance  Co. 
(1S78),  3  R.  &  C.  (N.  s.)  119,  where  it  was 
held  that  the  fact  that  the  insurers'  agent 
made  no  objection  to  the  excuse  for  non- 
compliance  with  the  conditions  put  forward 
by  the  assured,  did  not  constitute  a  waiver, 
distinguished  in  Ilcrkins  v.  Provincial  In- 
surance Co.  (1878),  3  R.  &  C.  (N.  S.)  170. 

(/)  McManus  v.  Aetna  Insurance  Co. 
(1805),  6  Allen  (N.  B.)  314. 

(g)  Abrahams  v.  Agricultural  M  utiin-l  Assur- 
ance Association  (1876),  40  Can.  Q.  B.  175. 

(h)  Where  the  policy  is  assigned  so  as  to 
constitute  the  assignee  the  assured  (see  p.  214, 
ante),  the  duty  falls  upon  the  assignee 
(Xtaiiion,  v.  Home  Insurance  Co.  (1879),  24 
L.  Can.  Jur.  38). 


FEAUDULENT    CLAIMS. 


259 


his  servants  or  agents  (i).  He  must  also  take  all  reasonable  measures 
to  procure  any  available  information  in  the  hands  of  third  persons  (k). 

In  the  absence  of  an  express  stipulation  to  the  contrary,  the  assured 
fulfils  his  duty  by  delivering  the  particulars  and  proofs  of  loss  at  the  office 
of  the  agency  through  which  the  policy  was  effected  (I). 

Where  the  assured  has  complied  with  the  condition,  and  has  furnished 
to  the  insurers  detailed  particulars  (m)  of  his  claim,  he  is  not  thereby  pre- 
cluded from  showing  that  he  has  in  fact  sustained  a  greater  loss,  and  that 
owing  to  mistake,  or  inadvertence  (n),  or  ignorance,  items  were  omitted 
from  his  particulars  (o). 


SECT.  3.   FRAUDULENT  CLAIMS. 

Since  it  is  the  duty  of  the  assured  to  observe  the  utmost  good  faith  in  his 
dealings  with  the  insurers  throughout,  the  claim  which  he  puts  forward 
must  be  honestly  made  ;  and,  if  it  is  fraudulent,  he  will  forfeit  all  benefit 
under  the  policy  (p).  It  is  equally  the  duty  of  the  insurers  to  the  public 
and  to  their  shareholders,  if  they  are  a  company,  to  insist  upon  a  full 
and  searching  investigation  into  the  case,  where  there  are  circumstances 
of  grave  suspicion  (q).  There  is  usually  an  express  condition  in  the 


(?)  Nixon  v.  Queen  Insurance  Co.  (1893), 
23  Can.  Sup.  Ct.  26,  where  it  was  held  that 
the  condition  had  not  been  complied  with, 
inasmuch  as,  though  the  books  had  been 
burnt,  the  assured,  with  the  assistance  of 
his  clerk,  could  have  made  a  tolerably  correct 
list  of  the  goods  destroyed. 

(k)  Banting  v.  Niagara  District  Mutual 
Fire  Assurance  Go.  (18(36),  25  U.  C.  Q.  B.  431, 
where  the  evidence  showed  that  the  assured 
had  the  means  of  furnishing  better  particulars 
through  those  from  whom  he  had  purchased 
the  goods  insured. 

(I)  Bowes  v.  National  Insurance  Co.  (1880), 
•4  Pug.  &  Burb.  (N.  B.)  437.  See  also  May, 
s.  465. 

(m)  He  must,  however,  furnish  all  the 
details  in  his  possession  (Stevens  v.  London 
Assurance  Corporation  (1899),  20  N.  S.  \V. 
L.  R.  153). 

(n)  Mason  v.  Harvey  (1853),  8  Ex.  819, 
•per  POLLOCK,  C.B.,  at  p.  820. 

(o)  Vance  v.  Forster  (1841),  Ir.  Circ.  R.  47, 
where  the  assured  gave  evidence  of  the  loss 
of  property  not  included  in  the  particulars 
which  he  had  furnished,  and  PENNEFATHER, 
B.,  said,  at  p.  52  :  "I  do  not  think  that  the 
plaintiff  is  concluded  by  the  account  which 
he  furnished  to  the  company.  It  may  be 
evidence  to  go  to  the  jury  that  any  addition 
is  fraudulent,  but  I  think  it  is  going  too  far 
to  say  that  no  addition  is  to  be  made.  There 
is  no  stipulation  in  the  policy  that  the  plaintiff 
shall  be  precluded  from  going  any  further 
than  the  account  which  is  is  required  to 
furnish."  Compare  Prosscr  v.  Lancashire 


and  Yorkshire  Accident  Insurance  Co.,  Ltd. 
(1890),  6  T.  L.  R.  285,  C.  A.  (accident 
insurance). 

(p)  Britton  v.  Royal  Insurance.  Co.  (1866), 
4  F.  &  F.  905,  per  WILLES,  J.,  at  p.  909  : 
"  The  contract  of  insurance  is  one  of  perfect 
good  faith  on  both  sides,  and  it  is  most 
important  that  such  good  faith  should  be 
maintained.  It  is  the  common  practice  to 
insert  in  fire  policies  conditions  that  they 
shall  be  void  in  the  event  of  a  fraudulent 
claim,  and  there  was  such  a  condition  in  the 
present  case.  Such  a  condition  is  only  in 
accordance  with  legal  principle  and  sound 
policy  ...  if  there  is  wilful  falsehood  or 
fraud  in  the  claim  the  insured  forfeits  all 
claim  whatever  upon  the  policy."  Goulstone 
v.  Roijal  Insurance  Co.  (1858),  1  F.  &  F.  276, 
per  POLLOCK,  C.B.,  at  p.  279.  If  after  a 
fraudulent  claim  is  sent  in,  the  assured  is 
adjudicated  bankrupt,  his  trustee  in  bank- 
ruptcy is  equally  precluded  from  recovering 
(Re.  Carr  and  Sun  Fire  Insurance  Co.  (1897), 
13  T.  L.  R.  186,  C.  A.). 

(q)  Chapman  v.  Pole  (1870),  22  L.  T.  306, 
per  COCKBURN,  C.J.,  addressing  the  juiy,  at 
p.  307  :  "In  consequence  of  the  observations 
which  have  been  made  upon  the  conduct  of 
the  insurance  company,  I  feel  it  to  be  my 
duty  to  say  that  I  consider  that  in  insisting 
on  a  full  and  searching  examination  into  the 
case  in  a  Court  of  Justice,  the  defendants, 
the  Sun  Fire  Insurance  Society,  have  only 
discharged  their  duty  to  their  shareholders 
and  the  public.  If  you  think  .  .  .  that  .  .  . 
with  reference  either  to  the  quantity  or  value 
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policy  to  the  <  Hi  1-1  ili.il  it'  the  claim  is  in  any  respect  fraudulent  (r),  or  if 
any  fund  or  if  .my  fraudulent  means  is  iu-ed  by  Die  assured,  or  any  one 
art  in-  on  hi.-i  behalf,  to  obtain  any  beneiil  under  (he  policy,  all  benefit 
under  ii  ir,  1o  be  forfeited  (,s).  It  is  immaterial,  therefore,  whether  the 
fraud  alTects  the  v\hole  or  oidy  pail  of  the  claim  (/),  though  at  tin  same 
time  it  must  have  some  relation  to  the  claim  itself  (//). 

The  (piest'ion  whether  the  claim  is  fraudulent  or  not  is  a  question  for 
the  jury  (.»•)•  An  over-valuation  in  the  claim  of  the  property  destroyed 
or  damaged  is  not  necessarily  fraudulently),  since  the  over-valuation 
may  be  due  to  a  mistake  (z),  and  even  if  it  is  not  so  in  the  particular  case, 
matters  of  value  are  to  a  large  extent  matters  of  opinion  (a).  The  effect 
of  an  over-valuation  in  the  claim  therefore  depends  upon  the  following 
considerations,  namely  :— 

(1)  Where  the  over-valuation  in  the  claim  is  clearly  intended  to  be 
fraudulent,  the  assured  cannot  recover  (b}. 

(2)  Where  the  assured  honestly  states  in  his  claim  his  opinion  as  to  the 
value  of  the  property  destroyed  or  damaged,  he  is  not  guilty  of  fraud 
merely  on  the  ground  that  its  value  as  given  b}T  him  exceeds  its  actual 
value,  since  he  may  be  guilty  of  nothing  more  than  an  error  of  judgment  (c). 

(3)  Where  the  value  of  the  property  destroyed  or  damaged  as  given 
by  the  assured  in  his  claim  is  so  greatly  in  excess  of  its  actual  value,  as  to 


of  the  goods  the  plaintiff  knowingly  preferred 
a  claim  he  knew  to  be  false  and  unjust,  then 
he  is  entitled  to  recover  nothing." 

(r)  The  word  "  false,"  when  used  in  a 
condition  of  this  kind  in  connection  with  the 
\\ord  "fraudulent,"  means  "false  to  the 
knowledge  of  the  assured "  (Sleeves  v. 
Sovereign  Fire  Insurance  Co.  (1880),  4  Pug. 
cV  I'.iirb.  (N.  B.)  394,  where  it  was  held  that 
n  plea  alleging  that,  the  plaintiff  falsely  swore 
the  cash  value  of  the  property  insured  to  be 
S.'iliu  \\.is  li;ul.  because,  it  did  not  state  that 
In-  did  so  "kin>\\  ingly  and  wilfully";  llarri^ni- 
v.  Id  •/'/•//  Assurance.  Co.  (1903),  1  Com.  L.  II. 
Can.  -190,  rever.-ed  on  other  grounds  (1!)0.">), 
33  Can.  Sup.  Ct.  41'.',).  ( 'omparc  p.  14:5,  ante. 

(s)  For  a  form  of  this  condition,  see  .Ap- 
pendix II.  There  is  no  waiver  by  rel'cr- 
iiicj-  the  question  of  the  amount  to  valuators 
(Ln.i-iieiiiii  v.  ltoi/nl  Inxtii'ditce  Co.  (18711),  23 
L.  Can.  Jur.  217). 

(I)  nrilton  v.  J'oi/nl  lii--<in-intci  Co.  (18ii6), 
•1  I1'.  \-  F.  905  ;  Cushman  v.  l.innlon  mnl  l.inr- 
l><>ol  Fin  In^iu-iniceCo.  (18(32),  5  Allen  (N.  B.) 
2  Hi,  where  tlu-  insurance  was  on  buildings 
and  merchandise,  and  the  assured  was  guilty 
of  false  swearing  in  reference  to  the  mer- 
chandise ;  Harris  v.  ]\'<ifi  f/iio  Mutual  Fire 
Jinitnincc  Co.  (1886),  10  Ont.  R.  718,  where 
the  policy  insured  buildings  and  contents  in 
<  I '.irate  sums,  and  the  plaintiff  made  a 
fraudulent  declaration  as  to  the  value  of  the 
contents. 

(it)  Crowlzy  v.  Agricultural  Mitt /n't  Assur- 
ance Association  of  Canada,  (1871),  21  U.  C. 
C.  P.  507,  where  the  assured  stated  on  oath 


contrary  to  the  facts  that  all  premiums  had 
been  paid,  and  it  was  held  that  the  con- 
dition as  to  fraud  or  false  swearing  in  the 
the  policy  referred  only  to  matters  con- 
nected with  the  claim,  and  not  to  any  col- 
lateral object,  following  .Ross  v.  COIIIIIK  rcin.l 
I'ninii  Assurance  Co.  (18(37),  26  U.  C.  Q.  B. 
552,  where  the  assured  falsely  stated  his  title 
to  the  property  insured  ;  iStceves  v.  Sovereign 
Fin  Insurance  Co.,  supra. 

(.r)  d'niit  -lone  v.  Jioyul  Insurance  Co. 
(is.VS),  1  F.  &  F.  27<>!  /,' ice  v.  Pri>ri)iei,d 
l>i«nr,i.nrc.  Co.  (1858),  7  U.  C.  C.  P.  548. 

('/)  +\ettrii-xllc  J''ir<'  Inxnrunci  Co.  v.  Mne- 
morran  nnd  Co.  (1815),  3  Dow.  25:.,  II.  L., 
per  Lord  KI.DON,  .it •  \>.  2i>2  ;  C/i<i./itn<in  \.  I'ule. 
(1870),  22  L.  T.  306;  Soulh  AJriom  Assur- 
ance Co.  v.  .DiDixtiui  (1894),  1  Off.  Iti-p. 
(Transvaal).  272. 

(c)  Park  v.  Phcsnix  Insurance  Co.  (I860), 
111  I".  C.  ().  15.  110,  where  it,  was  held  that, 
the  insurers  must  prove  that  the  overvalua- 
tion by  the  assured  was  not  due  to  mistake. 

('/.)    JJil.rrixnit      V.      Jl'f  .v/o-//      J.v.v«MMCe     Co., 

supra  :  Med'/btion  v.  Jii//ni/iil  Fire  Insurance 
Co.  (1880),  2  Puiss.  tv  (ield.  (N.  S.)  6; 
Sortlni'ii  A--:*iir<nie(  Co.  v.  Provost  (18S1), 
25  L.  C'an.  Jur.  211,  where  an  apparent  over- 
valuation of  buildings  was  held  not  to  be 
fraudulent.  As  to  the  effect  of  over-valua- 
tion in  the  insurance,  see  p.  231,  unit . 

(b)  C/ni/iiii/iii    v.   Pole,  supra;    Grcnier  v. 
Monnrel/   Fin  mnl  l.ifi  Assurance  Co.  (1859), 
3  L.  Can.  ,lur.  100  ;   Seghetti  v.  (Jtuen.  Inw- 
ana   Co.  (1866),   10  [,.  Can.  ,Jur.  21.".. 

(c)  liice  v.  Provincial  Insurance  Co.,  supra. 
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make  it  clear  that  his  valuation  cannot  be  regarded  as  an  honest  estimate 
of  the  value,  the  over- valuation  is  in  itself  evidence  of  fraud  (d). 

(4)  Where  the  assured  designedly  exaggerates  the  value  put  upon  his 
property,  not  necessarily  for  the  purpose  of  obtaining  more  than  its  actual 
value  from  the  insurers,  but  for  the  purpose  of  fixing  a  basis  upon  which 
to  negotiate  with  them,  he  is  probably  guilty  of  fraud  (e). 

The  insurers  are  not  precluded  from  relying  upon  the  assured's  fraud 
by  the  fact  that  they  refrained  from  requiring  further  proofs  (/). 


(d)  Chapman  v.  Pole  (1870),  22  L.  T.  300, 
where  the  assured  claimed  (inter  alia)  £30  for 
the  contents  of  a  room  the  real  value  of  which 
was  £3,  and  £33  for  crockery  worth  a  few 
shillings ;  Goulstone  v.  Royal  Insurance  Co. 
(1858),  1  F.  &  P.  276,  where  the  assured 
claimed  £200  in  respect  of  property  worth 
£50;  Levy  v.  Baillie  (1831),  7  Bing.  349, 
where  the  plaintiff  having  claimed  £1085, 
and  a  jury  having  awarded  £500,  a  new  trial 
was  asked  for  by  the  insurers  on  the  ground 
that  the  verdict  was  equivalent  to  a  verdict 
for  the  defendants,  as  the  claim  could  only 
be  deemed  to  be  fraudulent,  and  the  court 
granted  a  new  trial ;  Beauchamp  v.  Faber 
(1898),  3  Com.  Cas.  308,  where  the  assured 
had  claimed  £11,000,  and  the  umpire  found 
the  value  of  the  stock  to  be  only  £4656 ; 
Larocque  v.  Royal  Insurance  Co.  (1879),  23 
L.  Can.  Jur.  217,  where  the  fact  that  the 
assured  claimed  more  than  double  the  amount 
subsequently  proved  to  be  the  amoimt  of  the 
loss  was  held  to  be  fraudulent  in  the  absence 
of  clear  evidence  to  the  contrary  ;  McLeod 
v.  Citizens'  Insurance  Co.  (1879),  1  Russ.  & 
Geld.  (N.  S.)  21,  where  the  assured  stated 
that  the  building  insured  was  worth  $2000 
though  its  real  value  was  not  more  than 
$500.  Compare  McMillan  v.  Gore  District 
Mutual  Fire  Insurance  Co.  (1870),  21  U.  C. 
C.  P.  123,  where  the  assured,  who  was  charged 
with  fraud  and  arson  had  claimed  a  sum 
twelve  times  greater  than  the  amount 


awarded  by  the  jury,  and  the  Court  granted 
a  new  trial  although  the  defence  of  arson 
failed ;  see  also  Meagher  v.  London  and 
Lancashire  Fire  Insurance  Co.  (1881),  7  Viet. 
L.  R.  390. 

(e)  Norton  v.  Royal  Fire  and  Life  Assurance 
Co.  (1885),  Times,  Aug.  12th,  C.  A.,  where 
the  decision  of  the  Court  below  ((1885), 
1  T.  L.  R.  460),  was  reversed,  on  the  ground 
that  the  view  that  the  plaintiff  had  made  a 
statement  which  he  knew  to  be  false  in  order 
that  the  company  might  act  upon  it  seemed 
hardly  to  have  been  presented  to  the  jury, 
and  the  Court  was,  therefore,  of  opinion  that 
the  verdict  obtained  on  that  point  was 
unsatisfactory.  In  the  Court  below  it  had 
been  held  that  though  the  plaintiff's  conduct 
in  exaggerating  his  claim  was  morally  wrong, 
yet,  as  the  plaintiff  had  not  intended  to 
obtain  the  full  amount,  and  as  his  claim  had 
been  reduced  before  action,  it  could  not  be 
said  that  his  conduct  was  fraudulent,  and 
therefore  the  verdict  of  the  jury  in  his 
favour  was  not  against  the  weight  of  evi- 
dence. Compare  Chapman  v.  Pole,  supra. 

( f  )  Cushman  v.  London  and  Liverpool  Fire 
Insurance  Co.  (1862),  5  Allen  (N.  B.)  246, 
where  it  was  also  held  that  the  fact  that 
an  officer  of  the  insurers  had  given  evidence 
at  a  magisterial  inquiry  into  the  cause  of 
fire,  held  under  a  statute,  was  no  evidence 
of  waiver. 


CHAPTER   XXI. 

THE  AMOUNT  KECOVEKABLE. 

PAGE 

SECT.  1.  GENERAL  PRINCIPLES    -  -    263 

SECT.  2.  THE  VALUE  OF  THE  SUBJECT-MATTER     -  -    266 

SECT.  3.  WHEN  THE  VALUE  OF  THE  SUBJECT-MATTER  is  RECOVERABLE-    268 

SECT.  4.  THE  LIFE  ASSURANCE  ACT,  1774  271 

Sub-sect.  1.  The  Effect  of  the  Statute  -  272 

Sub-sect.  2.  Policies  of  Fire  Insurance  not  within  the  Statute  275 

SINCE  the  contract  of  fire  insurance  is  a  contract  of  indemnity  (a),  the 
amount  recoverable  under  the  policy  in  the  event  of  the  subject-matter 
of  insurance  being  wholly  destroyed  by  fire,  must  not  exceed  the  sum 
necessary  to  indemnify  the  assured  fully  against  any  loss  which  he  may 
have  actually  sustained  in  consequence  of  the  fire  (&).  Nor  can  it  exceed 
the  amount  of  insurance  specified  in  the  policy,  since  the  insurers  have 
fixed  the  limit  beyond  which  their  liability  is  not  to  extend  (c). 

SECT.  1.    GENERAL  PRINCIPLES. 

The  manner  in  which  the  amount  of  the  liabilty  of  the  insurers  in  any 
particular  case  is  to  be  calculated  depends  upon  the  following  considera- 
tions, namely  :— 

(1)  Where  the  policy  under  which  the  claim  of  the  assured  arises  is 
a  valued  policy,  the  valuation  placed  upon  the  subject-matter  in  the 
policy,  may  be  taken,  as  a  general  rule,  as  conclusively  establishing  the 
sum  required  for  the  purpose  of  a  full  indemnity  (d).  The  assured  is 
therefore  dispensed  from  the  necessity  of  dealing  with  questions  of  amount, 
and  is  entitled,  on  proving  the  fact  of  his  loss,  to  recover  the  full  amount 
insured  upon  the  subject-matter  of  insurance  (e). 

(a)  See  p.  G,  ante.  Western     Assurance     Co.     (1859),      10     L. 

(b)  Godin  v.  London  Assurance  Co.  (1758),     Can.  8. 

1    Burr.   490   (marine  insurance),   per  Lord         (c)  As  to  the  amount  of  insurance  specified 

MANSFIELD,   C.J.,  at  p.   492  ;    Hamilton    v.  in  the  policy,  see  p.  47,  ante. 
Mendes   (1761),    2    Burr.    1198    (marine    in-          (d)  But  the  valuation  is  only  conclusive 

surance)  ;    Westminster  Fire  Office  v.  Glasgow  between  the  assured  and  the  insurers  issuing 

Provident  Investment  Society  (1888),  13  A.  C.  the  policy,  and  not  as  regards  other  policies 

699,  per  Lord  SELBORNE,  at  p.  710;   Chap-  (Bousfield  v.  Barnes  (1815),  4  Camp.  228). 
man  v.  Pole  (1870),  22  L.  T.  306,  per  COCK-         (e)  As  to  the  effect  of  valued  policies,  see 

BURN,    C.J.,    at    p.     309 ;      Mattheicson     v.  further,  pp.  51,  97,  ante. 


264  THE  AMOUNT  RECOVERABLE. 

(2)  Where  the  policy  is  not  a  valued  policy  (/),  the  amount  of  insur- 
ance specified  in  the  policy  does  not  necessarily  represent  the  measure 
of  indemnity  (</).     It  may,  therefore,  be  disregarded  in  this  connection, 
except  as  fixing  the  maximum  sum  for  which  the  insurers  may  be  held 
liable  (h).     The  assured  must,  in  this  case,  prove  the  extent  and  value  of  his 
loss,  and  the  amount  recoverable  will  be  calculated  accordingly  (i).     The 
amount  thus  calculated  may  correspond  with  the  amount  of  insurance, 
but  it  is  recoverable  not  as  being  the  sum  specified  in  the  policy,  but  as 
being  the  sum  which  has  been  proved  to  be  required  for  a  full  indemnity  (?'). 

(3)  The  liability  of  the  insurers  to  pay  the  full  amount  of  the  loss  may 
be,  and  usually  is,  limited  by  various  conditions  of  the  policy.     The 
limitation  may  depend  upon  the  existence  of  other  insurances  applying  to 
the  whole  or  part  of  the  same  subject-matter  (k),  or  upon  the  extent  of 
the  loss,  the  assured   being  required,  in  certain  cases,  to   bear  a  portion 
of  the  loss  himself  (?).     Or  again,  the  conditions  ma}-  provide  that  in  the 
event  of  the  loss  of  any  one  object  falling  within  the  scope  of  the  policy 
and  not  being  separately  insured,  the  liability  of  the  insurers  is  not  to 
exceed  a  specified  sum  (m).     Such  a  condition  is  frequently  employed 
in  the  case  of  insurances  upon  horses  and  cattle,  and  also  upon  pictures  (n). 
The  effect  of  the  condition  is  that  where  the  actual  amount  of  the  loss 
exceeds  the  limit  stated  in  the  policy,  such  limit  must,  for  all  purposes 
connected  with  the  policy  be  treated  as  being  the  amount  of  the  loss  (o). 
By  another  form  of  this  condition  the  liability  of  the  insurers  is  in  all  cases 
limited  either  to  a  specified  sum  or  to  a  certain  proportion  of  the  actual 
value  of  the  property  insured  at  the  time  of  its  loss  (p). 

The  question  as  to  whether  the  liability  of  the  insurers  is  to  be  measured 

( /  )  As  to  the  distinction  between  valued     on  each  policy  when  there  are  several  policies, 
and  unvalued  policies,  see  p.  96,  ante.  see  p.  226,  ante,  and  p.  331,  post. 

(g)  Chapmanv.  Pole  (1870),  22  L.T.  306,per  (0  As  to  the  rules  to  be  applied  in  calcula- 

COCKBURN,  C.J.,  at  p.  307  ;   Vance  v.  Forster  ting  the  amount  recoverable,  see  p.  266,  post. 

(1841),Ir.  Circ.  R.47,  perPENNEFATHER,  B.,at  (j)   Vance  v.  Forster,  supra. 

p.  50  :  "  It  has  been  truly  stated  that  a  policy  (k)  As  to  the  right  to  contribution  in  such 

of  insurance  is  a  contract  of  indemnity,  and  a  case>  see  p    335^  post .    as  to  what  ig  a 

that  while  the  insured  may  name  any  sum  double  insurance,  see  p.  229,  ante. 

he  likes  as  the  sum  for  which  he  will  pay  a  ,,,    A             ,,         a           t                i-±-           r 

premium  he  does  not,  by  so  proposing  that  (/>  As    to    th*    eSeCt,  °f    &    condltlOQ    of 

sum,  nor  does  the  company  by  accepting  the  avera§6'  see  ?'  34JI'  PosL 

risk,  conclude  themselves  as  to  the  amount  (m)  See  Appendix  II. 

which  the  plaintiff  is  to  recover  in  consequence  (n)  Ibid. 

of  the  loss— because,  although  the  plaintiff  (o)  As  to  the  effect  of  such  a  limitation  in 

cannot  recover  beyond  the  sum  insured  upon  Cases  of  contribution,  see  p.  352,  post. 

each  particular  item  ...  he  cannot  recover  ,   ,   -,„  •„ .                    n         r. .  .  .  .    -, ,   . 

even  that  sum  unless  he  proves  that  he  has  (P)Wittiam8on    v     Gore    District    Mutual 

sustained  damage,  and  then  he  will  recover  F\re  prance  Co  (1866),  26  U  C.  Q.  B.  145, 

a  sum  commensurate  to  the  loss  which  he  W'\ere  t}™  condltlon  provided  that    m  case 

has  sustained  ;    and  therefore  what  the  jury     P/^"'  f  "l  ^^  t       tr  °l   7  f  t^         ?  '? 
.  '  .        ,    ,  .    ,v  11  it  thev  had  insured  two-thirds  or  the  actual 

have  to  inquire  is,  what  is  the  actual  damage  ,    J,  ,,,,         .,     ,.     ..    ..  ,. 

sustained  by  the  plaintiff  on  the  subjects  of  Ca?  ™luf'     ^  hpf^he  hraita;tlon  apples  to 

insurance  in  consequence  of  the  fire  ?  »  mdmdual  items  of  the  property  insured,  the 

effect  is  to  constitute  a  separate  insurance 

(7()  Westminster    Fire    Office    v.    Glasgow  upon    each   item    (King   v.    Prince    Edward 

Provident  Investment  Society  (1888),  IS  A.  C.  County    Mutual    Insurance    Co.    (1869),  19 

699,  per  Lord  SELBORNE,  at  p.  711 ;  Vance  v.  U.  C.  C.  P.  134  ;    McCulloch  v.  Gore  District 

Forster.  sr.pra.     As  to  the  amount  recoverable  Mutual  Insurance  Co.  (1871),  32  Can.  Q.  B.). 
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by  the  full  amount  of  insurance,  or  whether  it  is  in  any  way  limited  by 
the  language  of  the  policy,  also  arises  in  connection  with  insurances  on  loss 
of  rent.  Where  loss  of  rent  is  insured  against,  the  policy  usually  contains 
a  rent  clause  (q),  by  which  it  is  provided  that  the  insurers  are  to  be  liable 
only  where  the  premises  become  untenantable,  and  for  the  payment  of 
such  proportion  of  the  amount  insured  on  rent  as  the  period  of  untenant- 
ableness  (which  is  not  to  exceed  the  period  necessary  for  reinstatement) 
bears  to  the  term  of  rent  insured.  Under  such  a  condition  as  this,  if  the 
loss  of  rent  does  not  continue  to  be  incurred  during  the  whole  of  the  period 
for  which  the  policy  is  in  force,  but  only  for  a  portion  of  such  period,  the 
assured  is  not  entitled  to  recover  the  whole  of  his  loss,  not  exceeding  the 
sum  specified  in  the  policy,  but  only  such  proportion  of  that  sum  as  the 
period  of  untenantableness  bears  to  the  whole  period  of  insurance  (r). 

Where  the  subject-matter  is  only  partially  destroyed,  the  assured, 
being  entitled  to  an  indemnity  only  cannot  recover  more  than  the  value 
of  the  part  destroyed  (s).  It  is  immaterial  that  the  policy  is  a  valued 
policy  since  the  valuation  is  only  operative  in  the  case  of  a  total  loss  of 
the  subject-matter  and  cannot,  in  the  case  of  a  partial  loss,  be  taken  into 
consideration  (t).  It  is  to  be  noted,  however,  that  in  the  absence  of  an 
express  condition  to  that  effect  (u),  the  assured  is  not  called  upon  to  bear 
any  part  of  the  loss,  however  much  the  subject-matter  of  the  insurance 
may  be  under-insured  (x).  In  this  respect  the  contract  of  fire  insurance 
differs  from  that  of  marine  insurance  in  which  a  partial  loss  is  made  subject 
to  particular  average  (?/).  The  assured  is  therefore  entitled  to  recover 
the  full  sum  insured  by  his  policy  where  the  amount  of  his  loss  is  equal  to, 
or  exceeds  the  amount  of  insurance  (z). 

Wherever  the  full  amount  of  insurance  becomes  payable,  the  assured 
is  said  to  have  sustained  a  total  loss  under  the  policy,  and  it  is  immaterial 
in  this  connection  whether  the  subject-matter  is  wholly  or  partially 
destroyed. 

•/ 

(q)  For  an  example  of  such  a  clause,  see  (y)  Marine  Insurance  Act,  1906  (6  Edw.  7, 

Appendix  II.  c.  41),  ss.  69-71.  The  distinction  is  well 

(r)  Buchanan  v  Liverpool  and,  London  and  expressed  in  the  argument  to  Joyce  v. 

Globe  Insurance  Co.  (1884),  11  R.  (Ct.  ofSess.)  Kennard  (1871),  L.  R.  7  Q.  B.  78  (carrier's 

1032,  where  the  insurance  was  for  £500  to  insurance),  at  p.  81,  as  follows  :  "  There  is  a 

cover  the  rent  of  certain  premises  for  twelve  distinction  between  a  contract  of  marine  and 

months,  and  it  was  contended  by  the  fire  insurance.  In  a  fire  insurance,  if  goods 

assured,  the  total  rent  for  that  period'  being  valued  at  £20,000  be  insured  for  £1000,  and 

£2345,  that  the  amount  payable  was  to  be  a  loss  to  the  extent  of  £1000  occurs,  the 

a  sum  bearing  the  same  proportion  to  £2345  insurer  is  liable  for  that  amount ;  but  with 

as  the  period  of  untenantableness  bore  to  regard  to  a  marine  insurance,  if  goods  to  the 

twelve  months,  the  amount  not  to  exceed  value  of  £20,000  are  insured  for  £1000,  it  is 

£500.  necessary  to  ascertain  what  proportion  the 

(s)   Vance  v.  Former  (1841),  Ir.  Circ.  R.  47,  g°ods  lof  ^ear  to,the  *'hole  value'  for  *he 

per  PENNEFATHEK,  B.,  at  p.  50.  2E?£ft°J          g°°       'S          OW"  mS"rer 

(0  See  p.  52,  ante. 

(u)  See  p.  349,  post.  (z)  Thompson  v.    Montreal  Insurance   Co. 

(x)  Compare  Anglo-Californian  Bank,  Ltd.  (1848-9),    6   U.    C.    Q.    B.    319;     Peddie   v. 

y.  London  and  Provincial  Marine  and  General  Que^ec   Fl™   Assurance    Co.    (1823),    Stuart 

Insurance  Co.,  Ltd.  (1904),  10  Com.  Cas.   1  (L-  Can-)   174  5    Philips,  « 
(guarantee  policy),  per  WALTOX,  J.,  at  pp.  9, 
et  seq. ;   Phillips,  s.  1481. 
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SECT.  2.   THE   VALUE  OF  THE  SUBJECT-MATTER. 

The  assured  is  entitled  to  a  full  indemnity,  wit  hint  he  limits  of  his  policy(a), 
for  the  loss  which  he  has  sustained  in  respect  of  the  subject-matter  of  in- 
surance (b}.  The  liability  of  the  insurers  is,  therefore,  to  be  measured  by 
the  value  which  the  fire  has  taken  away  (c).  In  estimating  this  value, 
and,  consequently,  in  calculating  the  amount  recoverable  under  a  policy 
of  fire  insurance,  the  following  rules  must  be  applied,  namely — 

(1)  The  value  of  the  subject-matter  itself  is  the  basis  of  the  calcu- 
lation, since  the  purpose  of  the  contract  is  to  indemnify  the  assured  against 
loss  in  respect  of  the  subject-matter,  and  he  cannot,  even  if  fully  interested, 
lose  more  than  its  value  (d). 

(2)  The  time  at  which  the  value  of  the  subject-matter  is  to  be  calcu- 
lated is,  apart  from  any  express  provision  in  the  contract  (e),  the  time 
immediately  preceding  the  loss(/),  and  not  the  time  of  effecting  the 
policy  (g).     The  prime  cost  of  the  subject-matter  (h),  or  its  cash  value  at 
the  time  of  effecting  the  policy  (i),  need  not,  therefore,  as  a  rule,  be  taken 
into  consideration. 

(3)  The  value  of  the  subject-matter  is  primd  facie  to  be  measured  by 
its  market  value  at  the  time  immediately  preceding  the  loss  (k).     Where 


(a)  West  minster    Fire    Office    v.     Glasgow 
Provident  Investment  Society  (1888),  13  A.  C. 
699,  -per  Lord  SELBORNE,  at  p.  711  :     '  The 
pursuers  have  actually  lost  by  the  fire  the 
whole  amount  of  that  interest  in  respect  of 
which    they    were   insured,    and   they   luive 
•/-/•//«<?   facie  a  clear  right,  to  the  extent  to 
which  that  loss  is  covered  by  their  contract 
with  the  appellants,  to  be  indemnified." 

(b)  Castellain  v.  Preston  (1883),  11  Q.  B.  D. 
380,  C.  A.,  per  BOWEN,  L.J.,  at  p.  401. 

(c)  Westminster    Fire    Office    v.     Glasgow 
Provident  Investment  Society,  supra,  per  Lord 
SELBORNE,  at  p.  704. 

(d)  See  p.  6,  ante. 

(e)  The    condition,    if    any,    usually    pro- 
vides  that  the  value  is  to  be  taken  as  the 
market    value    immediately    preceding    the 
fire. 

( /  )  Chapman  v.  Pole  (1870),  22  L.  T.  306, 
per  COCKBURN,  C.J.,  at  p.  309  ;  Collingridfjc 
v.  Royal  Exchange  Assurance  Corporation 
(1877),  3  Q.  B.  D.  173;  Hercules  Insurance 
Co.  v.  Hunter  (1850),  14  Shaw  (Ct.  of  Sess.) 
1137  ;  Vance  v.  Forster  (1841),  Ir.  Circ.  R.  47  ; 
Butler  v.  Standard  Fire  Insurance  Co.  (1879), 
20  Grant  (U.  C.),  341,  where  the  assured  was 
held  entitled  to  recover  the  value  of  the  stock- 
in-trade  insured  as  at  the  date  of  the  tin-, 
though,  in  fact,  greater  than  at  the  time  of 
insuring ;  Equitable  Fire  Insurance  Co.  v. 
(.hi in, i  (1801),  11  L.  Can.  170,  where  the 
assured  was  held  entitled  to  recover  the 


market  value  of  his  stock-in-trade  as  at  the 
date  of  the  loss ;  Harrison  v.  Western  As- 
surance Co.  (1903),  1  Com.  L.  R.  Can.  490 
(reversed  on  other  grounds,  sub  nom. 
Western  Assurance  Co.  v.  Harrison  (1903),  33 
Can.  Sup.  Ct.  473) ;  Cameron  v.  Canada  Fire 
and  Marine  Insurance  Co.  (1884),  6  Ont.  R. 
392.  Compare  Goulstone  v.  Royal  Insurance 
Co.  (1858),  1  F.  &  F.  276. 

(g)  This  is  the  marine  rule ;  see  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41).  s.  16  ; 
Usher  v.  Noble  (1810),  12  East  C39  (marine 
insurance) ;  Tuite  v.  Royal  Exchange  As- 
.-ii ranee  Co.  (1747),  1  Park.  223  (marine 
insurance). 

(/))  Equitable  Fire  Insurance  Co.  v.  Quinn, 
ftupra  ;  Cameron  v.  Canada  Fire  and  Marine 
Insurance  Co.,  supra,  where  a  statement 
giving  the  cost  of  the  properl  y  a  year  before 
the  fire  was  held  to  be  a  breach  of  a  condition 
of  the  policy  requiring  that  the  affidavit  of 
loss  should  state  the  actual  cash  value  of 
the  property  ;  Harrison  v.  \V<*lir>i  Assurance 
Co.,  supra,  where  it  was  held  that  the 
arbitrators  in  a  reference  to  ascertain  the 
amount  of  the  loss,  were  wrong  in  attempting 
to  fix  the  value  of  the  property,  as  at  the 
time  when  the  policy  was  effected. 

((')    See  p.    IS,  ailtf. 

(/,•)  Equitable  Fire  Insurance  Co.  v.  Quinn. 
supra ;  Hercules  Insurance  Co.  v.  Hunter, 
supra. 
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the  subject-matter  has  no  market  value,  or  where  at  least  there  is  no 
market  available,  its  value  as  at  the  time  immediately  preceding  the  fire 
must  nevertheless  be  ascertained  from  such  materials  as  may  be  to  hand  (I). 
In  this  case  the  prime  cost  of  the  subject-matter,  or  the  cost  of  reinstating 
it,  may  be  important  factors  in  arriving  at  a  conclusion,  though  all  the 
circumstances  of  the  particular  case  must  be  taken  into  consideration  (m). 
The  same  principles  are  to  be  applied  wherever  the  market  value  of  the 
subject-matter  would  not  afford  the  assured  an  adequate  indemnity  for 
his  loss  (??). 

(4)  Where  the  property  destroyed  is  capable  of  being  reinstated,  the 
measure  of  its  value  is  the  amount  necessary  and  sufficient  for  the  pur- 
pose. Such  amount  is,  therefore,  the  amount  recoverable  under  the 
policy  (o),  since  no  other  amount  would  afford  the  assured  a  full  or  even 
a  sufficient  indemnity  (p). 

In  estimating  the  value  on  this  basis,  the  reinstatement  contem- 
plated is  a  reinstatement  sufficient  to  restore  the  property  insured  to  the 
state  in  which  it  was  immediately  before  the  fire  (q).  A  certain  allowance 
may,  therefore,  have  to  be  made  for  the  difference  in  value  to  the  assured 
between  the  property  at  the  time  of  the  fire,  and  the  new  property  of 
a  similar  description  by  which  the  former  property  is  replaced  (r). 
There  is  not,  however,  in  fire  insurance,  as  there  is  in  marine 


(I)  Vance  v.  Forster  (1841),  Ir.  Circ.  R.  47  ; 
Goulstone  v.  Royal  Insurance  Co.  (1858),  1 
F.  &  F.  276,  where  a  former  insurance  upon 
the  property,  and  also  a  schedule  drawn  up 
by  the  assured  upon  his  insolvency  stating 
its  value,  were  admitted  in  evidence  to  show 
the  actual  amount  of  loss. 

(m)  Thus,  in  Westminster  Fire  Office  v. 
Glasgow  Provident  Investment  Society  (1888), 
13  A.  C.  699,  it  was  suggested,  per  Lord 
WATSON,  at  p.  704,  that  a  person  owning  two 
houses  covered  by  one  insurance  might,  in 
an  action  on  the  policy,  though  only  one 
house  was  burned,  recover  a  part  of  the 
damage  he  had  suffered  through  depreciation 
in  value  of  the  adjoining  house  ;  and  per 
Lord  SELBORNE,  at  pp.  704,  711,  that  where 
the  site  on  which  a  building  stands  has  a 
special  value  due  to  the  presence  of  the 
building,  the  difference  between  such  value 
and  the  original  site  value  is  recoverable  under 
a  policy  on  the  building. 

(«)  McCuaig  v.  Quaker  City  Insurance  Co. 
(1859),  18  U.  C.  Q.  B.  130,  where,  on  a 
policy  on  a  steamboat  against  fire,  the 
insurers  were  held  liable  to  pay  the  real 
value  of  the  steamboat,  and  were  not 
entitled  to  have  taken  into  account  a 
depression  in  value  of  steamers  generally, 
caused  by  circumstances  which  might  be 
temporary  only.  Compare  Oldfield  v.  Price 
(1859),  6  C.  B.  (N.  s.)  539,  where  an  award  was 
objected  to  on  the  ground  that  the  arbitrators 
had  valued  the  goods  insured  at  the  amount 
which  thev  would  have  fetched  at  a  forced 


sale,  but  it  was  held  that  the  assured  was 
bound  by  their  decision. 

(o)  Westminster  Fire  Office  v.  Glasgoiv 
Provident  Investment  Society  (1888),  13  A.  C. 
19,  per  Lord  SELBORNE,  at  p.  713  :  "  As 
between  themselves  and  the  prior  incum- 
brancers,  it  was  the  right  of  the  other  insurance 
companies  to  satisfy  their  contracts  of 
indemnity  by  reinstating  the  premises  which 
the  fire  had  destroyed,  or  (which  amounts  to 
the  same  thing)  to  pay  those  prior  incum- 
brancers  the  amount  necessary  and  sufficient 
for  that  purpose."  Andrews  v.  Patriotic 
Assurance  Co.  (No.  2)  (1886),  18  L.  R.  Ir. 
355,  per  PALLES,  C.B.,  at  p.  366:  "If  a 
tenant  in  England  wished  fully  to  indemnify 
himself  he  should  insure  in  an  amount 
sufficient  to  reinstate  the  premises." 

(p)   Vance  v.  Forster  (1841),  Ir.  Circ.  R.  47. 

(q)  Phillips,  s.  1484.  As  to  reinstatement, 
compare  p.  50,  ante. 

(r)  Vance  v.  Forster,  supra,  per  PENNE- 
FATHER,  B.,  at  p.  50  :  "  They  "  (the  jury) 
"  are  to  take  into  account  the  state  of  the 
machinery  at  the  time  the  fire  happened. 
They  are  to  endeavour  to  ascertain  that 
state  by  the  examination  of  witnesses  ;  by  a 
consideration  of  the  first  cost  and  by  the 
state  of  repair  in  which  the  machinery  was 
kept  and  was  immediately  before  the  fire. 
It  is  said,  on  the  one  hand,  that  it  is  not 
unfair  to  go  pretty  near  to  the  actual  cost  of 
new  machinery,  and,  on  the  other  side,  it  is 
contended  that  a  certain  rateable  deduction 
ought  to  be  made  from  the  price  of  new 
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insurance  (5),  any  certain  standard  by  which  Iho  relative  values  of  old 
and  new  property  are  to  be  regulated  (/). 

(5)  In  estimating  the  value  of  the  subject-matter  the  loss  of  profits 
which  might  have  been  earned  from  the  use  of  the  subject-matter  if  it 
had  not  been  destroyed,  cannot  be  taken  into  consideration  (u).  Since, 
however,  the  value  is  to  be  estimated  as  at  the  date  of  the  loss,  any  increase 
in  value  since  the  time  of  insuring,  which  may  be,  in  a  sense,  regarded 
as  profit,  is  necessarily  to  be  taken  into  account  as  forming  part  of  the 
value  of  the  subject-matter  (x). 

SECT.  3.    WHEN  THE    VALUE  OF  THE  SUBJECT-MATTER  IS 

RECOVERABLE. 

The  assured  is,  as  a  general  rule  (}/},  precluded  from  recovering  more 
thanthevalueof  hisinterestinthesubject-matter(^),  since  the  measure  of  his 
loss  is  the  interest  in  respect  of  which  he  has  been  prejudiced,  and  if  he  was 
permitted  to  recover  a  greater  sum,  he  would  be  receiving  more  than  was 
requisite  for  a  full  indemnity.  The  value  of  his  interest  is  not  necessarily, 
therefore,  the  value  of  the  subject-matter  ;  it  may  be  only  a  portion  of 
such  value,  varying  in  extent  according  to  the  amount  of  interest  possessed 
by  the  assured.  The  assured  is,  however,  entitled  to  recover  the  value 
of  the  subject-matter  as  representing  the  value  of  his  interest  in  the 
following  cases,  namely  :— 

(1)  Where  the  assured  is  the  owner  of  the  subject-matter,  the  value 
of  his  interest  is  clearly  measured  by  the  value  of  the  subject-matter  which 
has  been  destroyed.  The  amount  recoverable  under  the  policy  is,  there- 
machinery.  .  .  .  These  are  not,  to  my  mind,  rebuilding  them,  namely  £1635,  but  only  for 
the  tests  by  which  the  plaintiff's  loss  should  £1035,  the  jury  finding  that  they  would, 
be  estimated.  It  is  impossible  to  lay  down  when  rebuilt,  be  more  valuable  by  £600. 
a  general  rule  that  one-third  or  one-fourth  or  (s)  As  a  general  rule,  the  assured  can  only 
one-half  should  be  deducted  from  the  original  recover,  after  a  vessel's  first  voyage,  the  cost 
price  or  from  the  price  of  new  machinery,  of  repairs  less  one-third  new  for  old  (Marine 
because  that  would  be  excluding  from  the  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  »J9 
consideration  of  the  jury  the  actual  state  or  (1),  referring  to  the  customary  deductions) ; 
serviceable  order  of  the  machinery  at  the  see  Aitchison  v.  Lohre  (1879),  4  A.  C.  755 
time  of  the  fire;  but  the  jury  are  to  say  (marine  insurance);  Da  Costa  v.  Newnham 
what  state  of  repair  the  machinery  was  in—  (1788),  2  T.  R.  407  (marine  insurance); 
what  it  would  cost  to  replace  that  machinery  Pitman  v.  t'/iiarxtil  Marine  Insurance  Co. 
by  new  machinery,  taking  into  account  the  (1882),  9  Q.  B.  D.  19,  C.  A.  (marine  insurance), 
entire  expense  of  replacing  such  new  (/)  Vance  v.  Forsler  (1841),  Ir.  Circ.  R.  47, 
machinery  and  how  much  better  (if  at  all)  per  PENNEFATHER,  B.,  at  p.  50 ;  see  Phillips, 
tin-  mill  would  be  with  the  IH-W  marhinrry  s.  1484;  May,  s.  431. 

than  it  was  at  the  time  of  the  fire  and  the  (n)  Ri>  Wright  and  Pole  (1834),  1  A.&  E.621 ; 

difference  is  to  be  deducted  from  the  entire  As  to  the  necessity  of  insuring  profits  specifi- 

i-xpcnse  of  placing  there  such  new  machinery,  cally,  see  p.  20.  unli . 

...   I    think    tlie    plaintiff    must    be    borne  (x)  Equitable  Fire.  Insurance  Co.  v.  Quinn 

harmless  from  his  actual  loss,  and  therefore  (1861),   11  L.  Can.    170,  where  it  was  held 

allowance  should  be  made  for  transporting  that   the   insurers   were   liable   to   pay   the 

tin-   machinery — for  putting  it  up  and  re-  actual  market  value  of  the  stock  insured  at 

placing  it  in  statu  quo."     Compare  Yates  v.  the  time  of  the  loss,  and  not  its  cost  price, 

Dunster  (1855),   11  Ex.   15,  where  a  tenant  notwithstanding  that  the  assured  had  not 

under  obligation   to   maintain   the  demised  insured  the  profits. 

premises  which  were  old  and  dilapidated,  in  (?/)  As  to  the  case  where  the  assured  may 

as   good   a   state   as   they    would    In-    when  recover  more  than  the  value  of  his  interest, 

repaired  by  him,  was  held  not  to  be  liable,  see  p.  270,  po*t. 

upon  their  destruction,  for  the  full  cost  of  (z)  Caatellain  v.  Preston  (1883),  11  Q.  B.  D. 
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fore,  the  value  of  the  subject-matter  since  no  other  sum  would  sufficiently 
indemnify  him  against  the  loss  which  he  has  sustained.  It  is  immaterial 
whether  he  is  the  legal  or  the  equitable  owner.  Thus,  a  mortgagor  may, 
notwithstanding  the  existence  of  a  mortgage  (a),  recover  the  full  value 
of  the  property  destroyed  (b). 

(2)  Where  the  assured  is  not  the  absolute  owner  of  the  subject-matter, 
the  value  of  his  interest  may,  nevertheless,  be  the  value  of  the  subject- 
matter.  His  right  to  indemnity  cannot  always  be  fairly  measured  by 
the  marketable  value  of  his  proprietary  interest  in  the  subject-matter  (c) ; 
for  the  purpose  of  giving  him  a  full  indemnity,  the  value  of  his  interest, 
and  consequently  the  amount  recoverable  may  have  to  be  determined  by 
the  extent  of  his  loss,  without  taking  into  consideration  what  the  value 
would  have  been  if  the  fire  had  never  taken  place  (d).  Thus,  a  tenant  of 
a  house  who  by  his  lease  is  under  covenant  to  repair  in  case  of  fire  (e), 
cannot  be  fairly  indemnified  in  the  event  of  the  house  being  destroyed 
by  fire  unless  he  receives  from  his  insurers  its  full  value,  although  the 
market  value  of  his  interest  as  tenant  is,  in  fact,  diminished  by  the  existence 
of  the  covenant  (/).  Even  a  tenant,  who  is  under  110  such  covenant,  is 
entitled  to  recover  more  than  the  market  value  of  his  tenancy  (g),  seeing 
that  such  a  sum  will,  in  most  cases,  fall  far  short  of  an  indemnity.  By 
the  loss  of  the  property  he  is  deprived  of  the  beneficial  enjoyment  of  the 
house  in  which  he  was  living,  as  well  as  of  its  pecuniary  value  (//-).  On  the 
other  hand,  the  assured  is  never  entitled  to  more  than  an  indemnity,  and, 
therefore,  circumstances  which  show  that  in  the  particular  case  his  loss 
does  not  amount  to,  and  cannot  fairly  be  measured  by  the  value  of  the 
subject-matter  may  be  taken  into  consideration  (i). 

380,  C.    A.,    -per   BOWEN,    L.  J.,    at   p.    397  ;  interest  depends  not  merely  upon  his  posses- 

Andrews  v.  Patriotic  Assurance  Co.  (No.  2)  sory  right,  as  tenant,  but  also,  and  principally, 

(1886),  18  L.  R.  Ir.  355,  per  PALLES,  C.B.,  at  upon    his  liability   to   the   lessor,    which   is 

pp.   360,  361.     Compare  North  British  and  plainly  to  be  measured  by  the  value  of  the 

Mercantile  Insurance  Co.  v.  London,  Liverpool,  demised  premises. 

„,„/ 'Globe  Insurance Co   (1877), C i  Ch  D >  50!),  C<,«tcUai,t     v.      Preston,     supra,     per 

C.  A,  per  HELLISH  L. J.,  at  p.  583  ;  *<**«»  Bo^Nj  L.j.,  at  p.  _100  .  And;cws  Tp^rMc 

TV'    8   I?™   AsSUmnCe  (         }'  Assurance    Co.   (No.  2),  supra,  per  PALLES, 

C.B.,    at    p.    366,    explaining    Simpson    v. 

(«)  As   to   the    rights   of   mortgagor    and     Scottish   Union   Insurance    Co.  (1863),   1  H. 
mortgagee  in  each  other's  policies,  see  p.  401,     &  M.  618. 
post. 

.,.    ,,    ,,   „  ...  ,       j  ^,r          ,-i    T  (h)  Caslcllain     v.      Preston,     supra,     per 

(b)  North  British  ana  Mcrctntfil<:  Insurance     T,  lr.f  ,   •    •         a- 

T.  ,        ,  .-,,  ,     T  BOWEN,  L.J.,   at  p.  -±00,    explaining   t>unu- 

Co.  v.  London,  Liverpool,  and  Globe  Insurance  c,    ....  ^  TJ    •          f 

nr  '  _00  son     v.     Scottish      Union     Insurance      Co., 

Co.,  supra,  per  MELLISH,   L.J.,  at  p.   583  ; 

Provincial  Insurance  Co.  of  Canada  v.  Lcduc 

( 1874),  L.  R.  6  P.  C.  224  (marine  insurance)  ;  (i}  Castellain  v.  Preston,  supra,  per  BOWEN, 

Phillips,  s.  1  L  j.s  at  p-  401  :    >k  A  man  cannot  be  com- 

(c)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  pensated    simply    by    paying    him    for    the 
380,  C.  A.,  per  BOWEN,  L.  J.,  at  p.  401.  marketable   value   of    his   interest.     But    it 

(d)  Compare    Westminster    Fire    Office    v.     doe*  not  follo)v,  fro.m  .tha*  t.hatI  llc  §ets  °.r 
Glasgow  Provident  Investment  Society  (1888),     can  keep  more  than  he  has  lost.     1  very  much 
13A.C.699,perLordSELBOBNE,atp.  704.       doubfc,   whether,    if    a    life    tenant,    having 

intended  to  insure  only  his  life  interest,  dies 

(e)  As  to  covenants  to  repair  generally,  see     within  a  week  after  the  loss  by  tire,   the 
p.  399,  post.  Court  would  award  his  executors  the  whole 

( / )  In  this  case,  however,  his  insurable     value  of  the  house." 
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The  fact  that  the  value  of  tin-  assured's  interest,  after  taking  all  the 
circumstances  of  the  case  ini<>  conHdera.iinn,  falls  short  of  the  value  of 
the  subject-matter,  does  not  necessarily  iiroclude  him  from  recovering 
more  than  tin  \alue  of  such  inlei'cst.  In  certain  circumstances  he  may  be 
entitled  to  recover  the  full  value  of  the  subject-matter.  Since,  however, 
the  contract  is  a  contract  of  indemnify,  lie  cannot  in  such  a  case  retain  for 
his  own  benefit  the  whole  amount  recovereil.  but  must,  after  appropriating 
as  much  of  it  as  may  be  required  to  indemnify  himself  in  respect  of  his 
personal  loss,  hold  the  balance  in  trust  for  the  persons  actually  entitled 
to  it  (k).  In  order  to  enable  the  assured  whose  interest  is  limited  in  value, 
to  recover  the  full  value  of  the  subject-matter,  the  following  conditions 
must  be  fulfilled,  namely  :— 

(1)  The  form  of  the  policy  must  be  such  as  to  enable  the  assured  to 
recover  the  full  value  (I).     The  assured  may,  however,  so  limit  himself 
by  the  way  in  which  he  insures  as  not  really  to  insure  the  whole  value  of 
the  subject-matter,  but  only  the  value  of  his  own  interest  therein  (m). 

(2)  The  assured  must,  at  the  time  of  insuring,  intend  to  insure  the 
whole  value  of  the  subject-matter  for  the  purpose  of  covering  not  merely 
his  own  limited  interest,  but  the  interest  of  all  other  persons  wrho  are 
interested  in  the  subject-matter  (»).     The  question  of  his  intention  in 
insuring  is  a  question  of  fact  in  each  case,  and  he  cannot  recover  more 
than  the  value  of  his  own  interest,  unless  it  is  shown  that  he  intended  at 
the  time  to  cover  more  interests  than  his  own  (o).     Thus,  a  carrier  (p), 
or  a  wharfinger  (q),  or  other  bailee  (r),  may,  if  he  has  effected  an  insurance 
upon  the  goods  entrusted  to  him  (s)  to  their  full  value,  for  the  purpose  of 
covering  not  merely  his  own  interest  in  them,   but  the  interest  of  the 
owner  also  (t),  recover  the  full  value  from  the  insurers.     His  right  to  do  so 

(/,•)   ]}'<i1<r.-<    v.     Mtninrrh    Fire,    etc.     As-  may  be  noted  that,  by  the  ordinary  form  of 

surance  Co.  (185H),  5  K.  >.V    I'..  S70,  -per  Lord  lire  policy  in  use  the  insurance  is   effected 

('AMI-HULL,  C.J.,  at  p.  SSI  :    "  The  last  pnint  by  the  assured  on  his  own  behalf,  and  does 

that  arises  is,  to  what  extent  dors  I  In   policy  not  purport  to  be  effected  on  behalf  of  any 

protect   those   goods.     The    defendants    say  other    persons    interested  ;    see   p.  87,  ante, 

tli.it    it    was    only    the    plaintiff's    personal  and  Appendix  II. 

interest.     Jmt    the    policies    are    in    terms  (,„)  c,,..^,  lln.fii     v.     Proton,     supra,     per 

contracts  to  make  good   'all  such  dama-e  !',.  .\\  i;x,  L.J.,  at  p.  :508.     As  to  the  ratifica- 

aml  lossasmay  happen  l>y  lire  to  the  properly  tion  of  such  an  insurance,  see  p.  80,  ante. 

hereinbefore   mentioned/     That   is   a   valid  (n)  CasteHain  v.  Preston,  supra  ;   In-iii,/  v. 

contract,    and,    as    the  property  is    wholly  Bichard80n  (1831)    2  B.  &  Ad.  l!Ki  (marine 

.1.  -troyed,  the  \alne  of  the  whole  must  be  jnM,,,  ,n,  ,.,. 
made  "ood,  not  merely  the  particular  interest 

,-.v        'pf           -ii   i        ,-,titi<,ri  tr>  ")  Cn--ilf.Un.in  v.  Preston,  supra. 
of  the  plaintiffs.      1  hey  AY  ill   be  entitled  to 

apply  so  much  to  cover  their  own  interest,  (/')  London  «  ml  North  Western  Railway  Co. 

and  will  be  trustees  for  the,  owners  as  to  1  he  v.  '.'/>.  .--tipra. 

,,    I."        I.amlon  <n,  'I  .\'"rl/i    \V>xt<fn   i;<iilii-n>i  (q)  Water*  \.  M»it>if<-/>  l-'irr.  rtc.  A*«nr<t.nce 

Co.  v.  OTyn  (1859),  1  E.  &  E.  652  ;   Ehworlli  Co.,   supra;    tiidntatys   v.    Todd   (1818),    2 

v.    Alliance    Marine    ln.--nr<utce    Co.    (1873),  Stark.  400. 

•  R-  s  C;  ''•  ••'•"''.  (,;iMr;:";  ^8uranc?);  ^     (r)  j/,,,//,,,,^  v.  KM**  ds-2),  L.  R.  ? 

*  :" 


i;,,.,,Ic  nt  X,,r  South    \V«It*  v.  North   British         (•"•)  Afl  to  the  necessity  of  describing  them 

and     Mercantile    Insurance    Co.    (1881),    2  as  "goods  in  trust  or  on  commission,     see 

N.  S.  W.  L.  R.  2:::'.  P-  loj'  anie- 

(1)  Castdla-in  v.  Preston  (1883),  11  Q.  B.  D.          (<)  As  to  the  legality  of  such  insurances, 

),  ('.  A.,  per  BOWEN,  L.J.,  at  p.  398.     It  see  p.  85,  ante. 
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is  not  affected  by  the  fact  that  in  the  circumstances  he  is  himself  under 
no  liability  to  the  owner  for  their  safety  (u),  the  only  question  being 
whether  it  was  his  intention  to  protect  the  owner's  interest  as  well  as  his 
own  (x).  Similarly  a  mortgagee  (y)  or  an  unpaid  vendor  (z),  or  a  tenant 
for  life,  or  years  (a),  may,  if  the  amount  of  insurance  specified  in  the 
policy  permits,  recover  the  full  value  of  the  subject-matter,  notwith- 
standing the  fact  that  his  own  interest  therein  is  limited,  provided  that 
the  policy  was  effected  for  the  purpose  of  covering  not  only  his  own 
interest,  bat  also  the  interest  of  the  mortgagor,  remainderman,  or  landlord, 
as  the  case  may  be. 

(3)  There  must  be  no  statute  prohibiting  the  assured  from  recovering 
the  full  amount  of  his  insurance  (b).  In  the  case  of  an  insurance  upon 
goods,  no  statutory  prohibition  exists  (c).  Where,  however,  the  insurance 
is  upon  houses,  buildings,  or  similar  property,  a  question  arises  as  to  how 
far  the  provisions  of  the  Life  Assurance  Act,  1774  (d),  apply. 


SECT.  4.   THE  LIFE  ASSURANCE  ACT,   1774. 

The  provisions  of  the  Life  Assurance  Act,  1774  (e),  by  which  the  right 
of  an  assured  with  a  limited  interest  to  recover  the  full  value  of  the  subject- 
matter  may  be  restricted  are  the  following,  namely  :— 

(1)  No  policy  is  to  made  without  inserting  the  name  or  names  of  the 
person  or  persons  interested,  or  for  whose  use,  benefit,  or  on  whose  account 
the  policy  is  made  (/ ). 

(2)  No  greater  sum  is  to  be  recovered  from  thelnsurers  than  the  amount 
or  value  of  the  interest  of  the  assured  in  the  event  (g). 

(u)  London  and  North  Western  Railway  Co.  Fire   and   Marine   Insurance    Co.    (1883),    8 

v.  Glyn  (1859),  1  E.  &  E.  652.  Ont.  App.   644.     Compare  Seaman  v.    West 

.      „  (1884),  5  Russ.  &  Geld.  (N.  S.)  207,  where  a 

mortgagee   who   had   insured   on    behalf   of 

(y)  Castellaln  v.  Preston  (1883),  11  Q.  B.  D.  himself  as  well  as  the  mortgagor    was    held 

380,  C.  A.,  per  BOWEN,  L.J.,  at  pp.  398,  399  ;  entitled  to  recover,  notwithstanding  that  he 

Ebsworth  v.  Alliance  Marine  Insurance  Co.  llad  already  received  the  amount  of  his  own 

(1873),  L.  R.  8  C.  P.  596  (marine  insurance),  loss  under  another  policy. 

per  BOVILL,  C.J.,  at  p.  609  :  "  Primd  facie,  (-)  Reefer  v.  Phoenix  Insurance  Co.  (1903), 

an  insurance  by  a  mortgagee,  whether  legal  l  Com.  L.  R.  Can.  1 

or    equitable     would    cover    only    his    own  (n)  Castettainv.  Preston,  supra,  per  Vovnm, 

particular  interest  in  the  goods,  but  if  the  jY    a^         399   ^QQ    ,Q, 

insurance    was,    as    between    him    and    the 

underwriters  intended  to  cover  the  interest  (b)   Waters  v.  Monarch  Fire,  etc.  Assurance 

of  all  parties  and  the  whole  value  of  the  Co-  (1856),  5  E.  &  B.  870,  per  WIGHTMAX,  J., 

goods,  there  would  be  no  objection  to  a  legal  at  p.  882. 

mortgagee  insuring  in  his  own  name  to  coven  (c)  The  Life  Assurance  Act,  1774  (14  Geo. 

all  the  interests  and  the  entire  value  of  the  3,  c.  48),  s.  4,  expressly  exempts  goods  from 

goods ;    and  we  think  there  is  equally  no  its  operation. 

objection  to   an   equitable   mortgagee  or  a  /^\  ^  Qeo    3   c   43 

person    who    stands    in    a    similar    position 

insuring  in  like  manner."    Nichols  and  Co.  v.  ^  Commonly  called  the  Gambling  Act. 

Scottish   Union  and  National  Insurance  Co.  (/)  Llfe  Assurance  Act,  1774  (14  Geo.  3, 

(1885),  2  T.  L.  R.  190,  more  fully  reported  c-  48)>  s-  2- 

14  R.  (Ct.  of  Sess.)  1094  ;  Howes  v.  Dominion  (g)  Ibid.,  s.  3. 
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Though  the  language  of  the  statute  is  sufficiently  wide  to  apply  to 
policies  of  lire  insurance  (/;),  the  effect  of  its  provisions  upon  the  right 
of  an  assured  with  a  limited  interest  to  recover  more  than  the  value 
of  his  interest  seems  never  to  have  been  considered  in  any  decided 
case  (i). 

^ul'-;nd.  1.     The  Effect  of  the  Stu1i<1<-. 

These  provisions  at  first  sight  seem  to  be  inconsistent  with  each  other 
in  that  the  first  requires  the  names  of  the  other  persons  whose  interests 
are  intended  to  be  covered  to  be  inserted  in  the  policy,  whilst  at  the 
same  time  the  second  provides  that  nothing  more  can  be  recovered 
than  the  value  of  the  interest  of  the  assured,  and  it  would  therefore 
seem  that,  in  spite  of  the  insertion  of  the  names  of  the  other  persons 
interested,  the  value  of  their  interests  could  not  be  recovered  under  the 
policy. 

The  first  provision  is  imperative  in  its  terms,  and  it  wrould  therefore  seem 
to  be  necessary  for  a  limited  owner,  such  as,  for  instance,  a  tenant  for  life, 
who  intends  by  his  insurance  to  cover  the  interest  of  the  remainderman  (k), 
as  well  as  his  own,  to  insert  the  name  of  the  remainderman  in  the  policy,  if 
t  he  latter's  interest  is  to  be  adequately  protected.  In  practice,  however,  the 
assured  insures  in  his  own  name,  and  the  name  of  the  other  person  interested 
does  not  appear  upon  the  face  of  the  polio}'.  It  may  be  that  this  practice 
does  not  contravene  the  statute,  and  that  the  insertion  of  the  name  of  the 
person  interested  other  than  the  assured  is  unnecessary  in  the  case  of  a  fire 
policy.  It  is  possible  that  the  statute  is  intended  to  meet  the  case  where 
ilu'  policy  is  effected  on  behalf  of  other  persons,  for  the  purpose  of  covering 
their  interests,  and  of  enabling  them  to  enforce  the  policy  in  case  of  need 
i  In 'i 1 1  Delves,  as  being  the  assured  under  it  (1),  or  in  other  words,  where  the 
nominal  assured  i;;  in  effect  their  agent  (m).  Where,  therefore,  his  intention 
is  only  to  protect  their  interests  in  addition  to  his  own,  and  to  give  them  a 
t-.lia.re  in  the  proceeds  of  the  policy  after  his  own  loss  is  fully  made  good,  it 
may  be  suggested  that  there  is  no  need  to  specify  their  names,  since  they 
do  not  in  reality  become  persons  interested  until  after  the  proceeds  have 

(k)  This  appears  to  follow  from  ibid.,  s.  -1,  parties  appeared  on  its  face  ;  Hodson  v. 

which  excludes  from  the  operation  of  the  Obserrrr  Life  Assurance  Society  (1857),  8 

act  insurances  bond  fide  made  on  ships,  E.  &  B.  40  (life  assurance),  where  it  was  held 

goods,  or  merchandises;  see  further  p.  25,  that  the  name  of  the  person  interested  must 

ante.  !><•  inserted  as  such,  and  that,  in  its  absence, 

(i)  As  to  the  references  to  this  statute  by  the  policy  was  void  ;  Evans  v.  JSignold 

counsel  in  argument,  see  p.  275,  pout.  (1869),  L.  R.  4  Q.  B.  622  (life  assurance)  ; 

(k)  The  provisions  under  consideration  can  2*"*^ vV>0(SaS  /''ft  Afisumnce  Co'  { 18H5 '• 

have  no  application  in  the  cases  where  an  24  U-  V,  Q-  B-  ,591  (\lio  assurance),  where  it 

express  power  of  insuring  beyond  th.-  value  was  hdd  <ll;,"'  ' '"    I'"'"'.Y  ™*  vold  underr  the 

..i  'iis  interest  is  conferred  by  statute  upon  stafcute  on  the  S1'0,1"1'1  fchat  fche  uamcs  of  the 

mortgagees  and  other  limited  owners:   as  to  persons  interested  were   not  inserted,  and 

such  powers  of  insuring,  aee  pp.  :54   et  ,eq.,  that  a  separate  declaration  of  trust  could  not 

ante  be  incorporated  into  the  policy. 

(1)  See  CoUtll  v.  Morrison  (1851),  9  Hare         (m)  As  to  insurances  by  agents,  seep.  280, 
162   (life  assurance),   where  the  policy  was     post. 
cilccted  by  a  trustee,  but  the  names  of  both 
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been  received,  and  are,  therefore,  never,  in  fact,  interested  during  the 
currency  of  the  policy.  This  explanation  cannot  be  regarded  as  satis- 
factory, and  is  inconsistent  with  the  language  of  the  statute,  since  the  policy 
is  certainly  made  for  their  benefit,  if  not  for  their  account.  It  is  also 
possible  to  defend  the  practice  on  the  ground  that,  since  the  assured  is 
himself  interested,  the  insertion  of  his  name  is  a  sufficient  compliance 
with  the  statute  (n).  This  explanation  is,  however,  equally  inconsistent 
with  the  language  of  the  statute,  which  is  perfectly  general  in  its  terms, 
and  requires  the  insertion  of  the  name  or  names  of  the  person  or  persons 
interested.  It  is,  therefore,  difficult  to  resist  the  conclusion  that  the 
common  practice  cannot  be  justified  if  the  statute  is  to  be  considered  as 
applying  to  policies  of  fire  insurance. 

The  second  provision  raises  difficulties  which  are  well-nigh  insuperable, 
inasmuch  as  it  restricts  the  amount  recoverable  to  the  amount  or  value 
of  the  interest  of  the  assured.  In  the  case  of  life  assurance,  to  which  this 
statute  primarily  applies,  the  restriction  precludes  the  assured  from  re- 
covering more  than  the  amount  or  value  of  his  interest  at  the  time  of 
effecting  the  policy,  and  nothing  further  can  be  recovered  (o),  though  at 
the  same  time  he  is  permitted  to  recover  that  amount  in  spite  of  the  fact 
that  he  has  no  insurable  interest  at  the  time  when  his  claim  arises  under 
the  policy  (p). 

In  applying  this  provision  to  policies  of  fire  insurance,  it  is  therefore 
necessary  to  consider  its  effect  upon  the  amount  or  value  of  the  interest 
of  the  assured  (g).  It  has  never  been  suggested,  in  the  case  of  life  assur- 
ance, that  a  creditor  might  insure  the  life  of  his  debtor  for  a  sum  exceeding 
the  amount  of  his  debt,  with  the  intention  of  covering  other  debts  due  to 
other  creditors,  and  that  he  could  upon  the  death  of  the  debtor  recover 
the  full  sum  insured.  The  language  of  the  statute  is  clear,  and  it  seems  im- 
possible to  hold,  in  the  case  of  a  policy  of  fire  insurance,  that  the  statute 
allows  a  person  with  a  limited  interest  to  recover  more  than  the  value  of 
his  own  interest  (r).  Where  the  names  of  the  other  persons  interested 
are  in  fact  inserted  in  the  policy,  it  may  be  said  that  such  persons  are  in  a 
sense  the  assured  under  the  policy,  and  that  the  value  of  their  interests  is 
recoverable  as  being  "  the  amount  or  value  of  the  interest  of  the  assured  ' 
within  the  meaning  of  the  statute.  Where,  however,  as  is  usually  the 
case,  their  names  are  not  so  inserted,  this  explanation  cannot  apply,  and 
it  becomes  necessary  to  consider  whether  the  value  of  the  assured 's  interest 
can  by  any  possibility  be  taken  to  include  the  value  of  their  interests. 
For  this  purpose  it  must  be  argued  that  in  the  circumstances  of  the 

(n)  It  may  be  pointed  out  that  in  the  life  face   of   it   where   the   names   of   the   other 

assurance   cases    cited    above,    the   nominal  persons  interested  are  omitted, 

assured  appears  to  have  had  no  interest  in  (o)  Hebdon  v.  West  (1863),  3  B.  &  S.  579 

his  own    right,    and  that   consequently  the  (ijfe  assurance) 

policies  would  be  invalid  by  reason  o'f  the  '    (p]  Dalby    v.    India     and     London    Lif 

want  of  msurable  interest,  if  the  names  of  As8.urance  *Co>    (1854)     15    c.    B     365    (1/fe 

the  real  beneficiaries  were  not  inserted.     In  assuranCe) 
the    case    under    discussion,    however,    the 

assured    has    himself    a    sufficient    insurable  «)  ComPare  p.  276,  post. 

interest  to  support  the  validity  of  the  policy,  (r)  Compare  Hebdon   v.    West,  supra,  per 

and  therefore  the  policy  is  not  invalid  on  the  **  IGHTMAN,  J.,  at  p.  591. 

W.I.  T 
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particular  case  the  value  of  the  assured'*  interest  is  to  be  taken  as  the  full 
value  of  the  subject-matter.  This  may  possibly  be  established  in  two 
ways,  narnery — 

(1)  The  assured  may  he  regarded  as  in  a  sense  interested  in  the  whole 
subject-matte)-,  inasmuch  as  iii  certain  oases  he  may  wish  to  reinstate  it. 
This  he  cannot   do  unless  he  receives  a  sum  adequate  for  the  purpose, 
and  hence  he  may  be  entitled  to  recover  its  full  value  (s).     He  recovers 
the  full  value.  however,  on  tlie  strength  <>f  his  own  interest  in  the  rein- 
statement, and  need  not.  therefore,  show  that  lie  intended  to  benefit  any 
other    person    than    himself,      \\here   reinstatement,    does   not   take   place 
the  value  of  his  interest  is,  ex  lujpotliesi,  less  than  the  full  value  of  the 
subject-matter,  and  he  will,  therefore,  be  more  than  fully  indemnified  if 
he  receives  and  retains  anything  beyond  the  actual  value  of  his  own 
interest  (t).     To  justify  the  recovery  and  retention  of  a  larger  amount, 
it  would  be  necessary  for  him,  as  in  the  case  of  insurances  upon  goods  (it), 
to  have  recourse  to  the  interests  of  other  persons  and  to  show  that  he 
intended  to  include  their  interests  in  his  policy.     This  amount  does  not 
represent  the  value  of  his  interest  only,  but  covers  the  value  of  other 
interests  belonging  to  persons  who  are  not  in  any  sense  assured  under  the 
policy.     Even  if  it  is  admitted  by  the  insurers  in  an  action  upon  the  policy, 
after  it  has  been  made  apparent  that  the  assured  is  not  fully  interested,  that 
his  intention  was  to  cover  the  interests  of  other  persons  as  well  as  his  own, 
such  interests  are  nevertheless  not  his  own,  and  their  value  cannot,  there- 
fore, be  recovered  as  being  included  in  the  amount  or  value  of  his  interest. 
It  therefore  appears  impossible  to  explain  on  this  ground  the  right  of  the 
assured  to  recover  the  value  of  other  interests  than  his  own. 

(2)  The  assured  may  be  regarded  as  interested  in  the  whole  subject- 
matter,  inasmuch  as  by  intending  to  insure  other  interests  than  his  own, 
and  by  effecting  a  policy  in  accordance  with  such  intention,  he  is  to  be 
considered  as  a  trustee  of  the  proceeds  of  the  polic}'  on  their  behalf.     He 
is  certainly  a  trustee  of  the  proceeds  where  once  they  have  come  into  his 
hands  (x)  :   and  it  is  but  a  slight  extension  to  hold  that  he  is  in  a  sense  a 
trustee  from  the  inception  of  the  insurance,  and  that  his  interest  as  assured 
is  partly  his  own  beneficial  interest  in  the  subject -matter,  and  partly  his 
interest  as  a  trustee  (y).     If  this  is  so,  there  might  be  no  contravention  of 
the  statute  in  allowing  him  to  recover  the  full  value,  since  it  might  possibly 
be  said  in  such  a  case  that  he  does  not  recover  a  greater  sum  than  the 
value   of  his   interest   as   assured.     This   explanation   is   equally   unsatis- 
factory, and  the  language  of  the  statute  cannot  fairly  lie  interpreted  as 
allowing  the  insurances  under  discussion.     It  therefore  appears  necessary 
to  conclude  either  that  such  insurances  contravene  the  statute,  and  are 
unlawful,   or   that   the   statute   was   neve]-  intended   to   apply,  and   does 
not  in  fad  apply  to  policies  of  fire  insurance. 

(s)  See  p.  50,  ante.  (x)  See  p.  299,  post. 

(t)  See  p.  268,  ante.  (//)  As  to  a  trustee's  right  to  insure,  see 

( ii )  See  p.  270,  ante.  p.  39,  ante. 
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Sub-sect.  2.    Policies  of  Fire  Insurance  not  within  the  Statute. 

It  is  more  probable  that  the  right  of  an  assured,  who  has  a  limited 
interest  only  in  houses  or  buildings,  to  cover  the  interests  of  other  persons 
as  well  as  his  own,  is  not  in  any  way  affected  by  the  provisions  of  the  Life 
Assurance  Act,  1774  (z),  on  the  ground  that  the  statute  does  not  apply 
to  fire  insurance  at  all.  In  support  of  this  view  the  following  points  may 
be  suggested  for  consideration,  namely  :— 

(1)  The  statute  has  never  in  practice  been  treated  as  applicable  to  fire 
insurance.     The  provision  requiring  the  name  of  the  person  interested  to 
be  inserted  in  the  policy  is  in  practice  rarely  complied  with  (a),  and  yet 
it  has  never  been  suggested  in  any  reported  case  that  a  policy  of  fire  in- 
surance is  by  reason  of  the  omission  of  any  such  name  avoided  (b).    Nor  has 
it  been  suggested  by  any  judge  (c),  in  discussing  the  right  of  the  assured 
to  enforce  a  policy  of  fire  insurance  for  the  benefit  of  all  the  interests 
which  he  intended  to  cover,  that  the  provision  of  the  statute  as  to  the 
amount  recoverable  by  the  assured  might  limit  his  right  to  do  so,  or 
indeed  that  the  provision  had  any  bearing  whatsoever  upon  the  question  (d). 
Even  the  provision  requiring  the  assured  to  have  an  insurable  interest, 
and  invalidating  the  policy  in  its  absence,  does  not  appear  to  have  been 
referred  to  in  any  decision  upon  the  question  of  insurable  interest  (e),  and 
in  any  event  it  is  unnecessary  in  the  case  of  fire  insurance  (/).     The  only 
suggestions  that  the  statute  applies  to  policies  of  fire  insurance  are  made 
in  various  text  books,  where,  however,  it  is  taken  for  granted  that  the 
statute  applies,  and  the  difficulties  created,  if  this  is  the  case,  are  only 
hinted  at,  if  not  wholly  ignored  (g). 

(2)  The  mischief  which  the  statute  was  intended  to  remedy,  did  not, 
at  the  time  of  its  passing,  exist  in  connection  with  fire  insurance.     The 
statute  made  a  change  in  the  common  law,  and  was  intended  to  invalidate 
policies  of  life  assurance,  where  the  assured  has  no  insurable  interest,  in 
the  same  manner  as  policies  of  marine  insurance  without  interest  had 
previously  been  invalidated  by  the  Marine  Insurance  Act,  1745  (h),  both 
kinds  of  policies  having,  before  the  respective  statutes,  been  valid  at 

(z)  14  Geo.  3,  c.  48,  ss.  2,  3.  (c)  The    statute    appears    to    have    been 

(a)  As  to  the  case  of  a  tenant  insuring  in  referred  to  in  argument  by  counsel  in  two 
the  joint  names  of  the  landlord  and  himself,  reported    cases    only,    namely      II  aters    v. 
seep   405   vast  Monarch  fire,  etc.  Assurance  Co.  (1856),  5 

E.  &  B.  870,  where  counsel  stated  that  it  was 

(b)  See,  for  instance,  Castellain  v.  Preston     doubtful  whether  the  statute  applied  to  fire 
(1883),  11  Q.  B.  D.  380,  C.  A.,  where  BOWEN,     insurance  .    and  Graver  and  Grover,  Ltd.  v. 
L.J.,  at  pp.  398,  et  seq.,  exhaustively  discusses     Maihews  (1910),  15  Com.  Cas.  249. 

the    legality    of    insuring    to    cover    other 

interests  and  never   mentions  the  statute ;  ,  (d>  See  Castellain  v    Preston,  supra  ;   and 

Nichols    and    Co.    v.    Scottish     Union    and  the  cases  cited  throughout  this  section. 

National  Insurance  Co.  (1885),  2  T.  L.  R.  190,  (e)  See  the  cases  cited  at  pp.  22  et  seq,,  ante. 

where  CAVE,  J.,  at  p.  191,  says,  on  a  question  /  t  \  gee  _   24   ante 

arising   as   to    whether    a   policy    on    mills, 

effected  by  a  mortgagee,  covered  the  mort-  (0)  Dowdeswell,  pp.  73,  107  ;  Ellis,  pp.  10, 

gagor's  interest,  that  whether  the  name  of  23,  24  ;   Bunyon,  5th  ed.,  p.  33,  etc.  ;  Porter, 

the  mortgagor  or  mortgagee  was  given  in  a  ^th  ed.,  pp.  44,  129,  etc. 

policy  was  immaterial  to  the  mortgagee.  (h)  19  Geo.  2,  c.  37. 
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common  law  in  spite  of  the  absence  of  an  interest  in  ihe  assured  (?').  In 
the  case  of  fire  insurance,  however,  it  was,  even  before  the  date  of  either 
statute,  necessary  for  the  assured  to  prove  an  insurable  interest  (k),  and 
therefore  in  this  branch  of  the  law  no  change  was  required  (I). 

(3)  According  to  Ilie  construction  placed  upon  the  statute  in  its  appli- 
cation to  life  assurance,  the  amount  recoverable  by  the  assured  is  the  value 
of  his  inlerest  ;il  Ihe  time  of  effecting  the  policy,  and  the  fact  that  at  the 
dale  of  the  loss  his  interest  had  ceased  to  exist  does  not  prevent  him  from 
recovering  I  his  amount  (m).  In  the  case  of  a  policy  of  fire  insurance, 
however,  I  lie  assured  cannot  recover  more  than  an  indemnity,  which  is 
to  be  measured  by  the  value  of  the  interest  at  the  date  of  the  loss  (n), 
and,  moreover,  if,  at  that  date-,  he  has  no  interest,  he  cannot  recover  at 
all  (o).  If  therefore  the  statute  applies  to  fire  insurance,  it  would  seem 
that  the  same  construction  must  be  placed  upon  it  in  the  case  of  fire  in- 
surance, as  in  the  case  of  life  assurance,  in  which  case  it  will  be  necessary 
to  draw  the  conclusion  that  a  contract  of  fire  insurance,  when  relating  to 
houses,  buildings  or  similar  structures,  is  not  a  contract  of  indemnity  at 
all,  and  that  the  assured  is  entitled  to  recover  the  value  of  his  interest  at 
the  inception  of  the  insurance,  notwithstanding  the  fact  that  it  no  longer 
exists.  If  this  construction  is  to  be  rejected  as  inconsistent  with  the 
authorities,  as  it  certainly  is  (p),  it  becomes  necessary  to  hold  that  the 
same  words  of  the  same  section  of  the  same  statute  are  to  be  construed 
in  a  different,  and  indeed  in  a  conflicting  sense,  according  as  the  policy 
relates  to  life  assurance  or  to  fire  insurance.  Either  construction  leads  to 
an  absurdity,  and  it  may,  therefore,  be  concluded  that  the  statute  does 
not  in  fact  apply  to  fire  insurance. 

(0  Dolby    v.     India    and    London     Life  Badcock  (1743),  2  Atk.  554,  per  Lord  HARD- 

Assurance   Co.    (1854),    15   C.    B.    3G5    (life  WICKE,  at  p.  556  :     '  These  insurances  from 

assurance),    per    PARKE,    B.,    at    p.    387  :  fire  have  been  introduced  in  later  times,  and, 

"  Policies    of    assurance    against    fire    and  therefore,    differ    from    insurance    of    ships, 

against    marine    risks,    are    both    properly  because  there,  interest  or  no  interest,  is  almost 

contracts  of  indemnity — the  insurer  engaging  constantly  inserted,  and,  if  not  inserted,  you 

to  make  good,  within  certain  limited  amounts,  cannot  recover  unless  you  prove  a  property." 

the  losses  sustained  by  the  assured  in  their  See  p.  25,  ante. 

buildings,    ships,    and    effects.     Policies    on  (I)  It  is  to  be  noted  that  in  Dalby  v.  India 

iiini'itiine    risks    were    afterwards    used    im-  and    London     Life    Assiirance    Co.,    supra, 

properly,    and    made    inciv    wagers    on    the  PAKKE,  B.,  after  referring  to  a  policy  of  fire 

happening  of  those  perils.     This  practice  was  insurance   as    being    equally   a    contract    of 

limited  by  the  19  G.  2,  c.  37,  and  put  an  end  indemnity  with  a  policy  of  marine  insurance 

to  in  all  except  a  few  cases.     But,  at  common  makes  no  further  reference  to  it,  and  confines 

law,    lirfiire    this    statute    with    respect    to  his    discussion   entirely   to   marine   and  life 

maritime  risks,  and  the  14  G.  3,  c.  48,  as  to  policies. 

insurances  on  lives,  it  is  perfectly  clear  that  (ni)  Dalby    v.     India    and    London     Life 

all  contracts  for  wager-policies,  and  wagers  Assurance  Co.,  supra,  overruling  QodsaU  v. 

which  were  not  contrary  to  the  policy  <>f  I, lie  Boldero  (1807),  9  East,  72. 

law,  were  legal  contracts."  (n)  Sec  p.  266,  ante. 

(k)  See  Lynch   v.    l>nl~<U   (1729),   4   Bro.  (o)  Seep.  26,  ante. 

(2nd  ed.   by  Tomlins),  431;    Sadlcrs  Co.  v.  (p)  Ibid. 
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THE  insurers  do  not,  immediately  upon  receipt  of  the  assured's  claim, 
pay  the  sum  demanded  by  him,  since  they  are  entitled  to  be  satisfied  as 
to  the  fact  of  the  loss  alleged  to  have  been  sustained  and  its  extent  (a). 

Two  questions  have,  therefore,  to  be  determined  in  the  first  instance, 
namely— 

(1)  Whether  the  insurers  are  liable  for  the  loss  ;   and 

(2)  What  is  the  amount  which  the  insurers  have  to  pay  upon  the  assump- 
tion that  they  are  liable  for  the  loss.     These  questions  may  be  dealt  with 
either  by  agreement  between  the  parties,  or  by  legal  proceedings  instituted 
by  the  assured. 

SECT.  1.    ADJUSTMENT  OF  THE  LOSS. 

The  first  step  which  is  taken  by  the  insurers  is  to  have  the  loss  adjusted 
or,  as  it  is  sometimes  called,  "  settled."  It  is  the  practice  of  insurers  to 
call  in  the  assistance  of  skilled  persons,  who  are  known  as  assessors,  for 
the  purpose  of  examining  into  the  facts,  and  advising  them  as  to  whether 
the  claim  is  a  genuine  one,  and  in  that  case,  as  to  what  is  the  amount  of  the 
loss.  The  assessors  take  into  consideration  the  particulars  submitted 
by  the  assured,  including  the  books  and  papers  which,  on  their  advice, 
the  insurers  may  require  to  be  produced  (6)  ;  they  inspect  the  premises 
on  which  the  fire  took  place,  and  make  all  necessary  investigations  into 
the  cause  and  effect  of  the  fire  (c)  ;  in  addition,  they  interview  the  assured 
and  any  person  who,  in  their  opinion,  is  able  to  afford  them  serviceable 
information.  When  the  investigations  are  completed,  they  report  to  the 

(a)  The  N  ether  Jiolme,  Hine  v.  Steamship  (c)  As  to  the  right  of  the  insurers  and 

Syndicate  (1895),  72  L.  T.  79,  C.  A.  (marine  their  agents  to  enter  the  premises  in  question 

insurance),  per  Lord  ESHER,  M.R.,  at  p.  81.  and  to  take  possession  of  the  salvage,  see 

(6)  See  p.  257,  ante.  p.  245,  ante. 
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rs  upon  the  claim,  stating  whether  in  their  opinion  a  fire  has  occurred 
within  the  meaning  of  the  policy,  whether  the  property  in  respect  of 
which  the  claim  is  made  was  in  fact  destroyed  or  damaged  by  fire,  whether 
the  sum  claimed  fairly  represents  its  value,  and  whether  the  claim  as  a  whole 
is  an  honest  one.  They  then  advise  the  insurers  as  to  their  liability  under 
the  policy,  and,  if  they  take  the  view  that  the  insurers  are  liable,  name 
the  sum  to  which,  in  their  opinion,  the  assured  is  entitled  (d). 

If,  after  investigating  a  claim,  the  assessors  advise  the  insurers  to  accept 
liability,  and  the  insurers  decide  to  act  upon  their  advice,  it  is  the  practice 
for  the  assessors,  in  their  capacity  as  agents  for  the  insurers,  to  write  to 
the  assured,  offering  on  behalf  of  the  insurers  to  pay  him  the  sum  specified 
in  the  letter,  in  full  discharge  of  his  claim  under  the  policy.  If  the  assured 
agrees  to  accept  the  sum  specified,  he  is  usually  required  to  sign  a  printed 
form  of  agreement  to  that  effect  (e),  and  the  terms  of  agreement  are 
further  embodied  in  the  printed  form  of  receipt  which  he  is  required  to 
sign  upon  receiving  the  actual  payment  for  the  loss  (/).  By  the  accept- 
ance of  the  sum  offered  he  is  bound,  and  he  cannot  afterwards,  upon 
discovering  that  he  has  bond  fide  omitted  to  include  in  his  claim  the  whole 
of  the  loss  covered  by  the  policy,  claim  a  further  sum,  since  the  rights  of 
the  parties  must  be  conclusively  and  finally  ascertained  at  some  time  or 
other,  and  there  must,  therefore,  always  be  the  chance  of  some  loss  being 
suffered  by  ignorance  or  carelessness  (g). 

Upon  the  completion  of  such  an  agreement  the  insurers  become  liable 
to  pay  to  the  assured  the  amount  fixed  by  the  adjustment  (h),  and  they 
can  only  resist  liability  on  the  ground  that  the  assured  has  been  guilty 
of  fraud  or  breach  of  duty  in  connection  with  the  policy  (?)  or  the  claim  (k). 
If,  however,  the  insurers  have  made  a  payment  in  accordance  with  the 

(d)  As  to  the  principles  to  be  applied  in  where,  upon  a  dispute,  the  money  is  paid 

fixing  this  amount,  see  p.  266,  ante.  and  where  there  is  only  a  promise  to  pay. 

(e.)  For    a   form   of    such   agreement,    see  If  the  money  has  been  paid,  it  cannot  be 

Appendix  II.  recovered  back  without  proof  of  fraud  ;    but 

(/)  For    a    form    of    such    receipt,    see  a  promise  to  pay   will   not,   in  general,  be 

Appendix  II.  binding    unless    founded    iipon    a    previous 

(</)  Elliott  v.  Royal  Exchange  Assurance  Co.  liability.     What     is     an     adjustment?     An 

(1887),  L.  R.  2  Ex.  237,  per  PIGOTT,  B.,  at  admission    on    the    suppoMtion    of     certain 

p.    247.     As  to  the  assured'*  right  to  alter  facts   stated   that   the   assured   are   entitled 

the  rl;i  im.  sec  |i.  2.V.I,  (uile..  to  recover  on  the  policy.    .    .    .    An  undcr- 

(//)  O'Connor  v.   Xortrii-h    1'iiiini   J.ifi    mill  writer  must,  make  a  strong  case  after  admit- 

/•'//-i    1  iiftnrnnce  Soci<ti/.  |JX!U]  2  1.   K.   723,  ling  his  liability;    hut  until  he  has  paid  the 

in  r  UtiL.MKS,  J.,  at  p.  728  :    "  Adjustment  is  money  lie  is  at  liberty  to  avail  himself  of  any 

used  as  a  term  of  art  in  connection  especially  defence  which  the  facts  or  law  of  the  ease  will 

with  marine  insurance,  implying  the  ascer-  furnish."      Christian  v.  Coombe  (1196),  1  ^sp. 

laininent  of  the  amount  of  the  indemnity  48!)  (marine  insurance)  ;   Shepherd  v.  Chewier 

to  which  the  policy-holder  is  entitled  from  (1808),    1    Camp.    274     (marine    insurance), 

the-    underwriters."     The    adjustment    may,  where  there  had  been  a  deviation  ;    Phillips, 

however,  be  conditional  in  its  terms  (Gammon  ss.    1815,   1817;    May,  s.  452  F.     But  the 

v.    Beverly    (1817),    8    Taunt.     119    (marine  insurers  may.    hy  adjusting  the  loss  on  the 

insurance)).  footing  that  there  are  other  insurances,  waive 

(?)  Herbert  v.  Champion  (1807),   1    Camp.  the  breach  of  a  condition  as  to  such  insur- 

134    (marine    insurance),    where    there    had  anccs  (Muichmor  v.    Waterloo    Mutual    Fire 

been  a  concealment  of  a    material   lacl,  and  J  n.^n  ranee  Co.  (1902),  4  Out.  L.  K.  (i(Mi). 

Lord   KM  I.M:<II;MCI:II,  ('..).,  said,  at  pp.  136,  (/,•)  (Jim//  I  n*iinni<-i  Co.  v.  Dcvitincy  (1878), 

137  :    "  The  cast's  arc  dearly  distinguishable  25  Grant  (U.  C.)  394. 
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adjustment,  and  with  a  full  knowledge  of  the  facts,  they  cannot  afterwards 
claim  repayment  (I)  without  proof  of  fraud  (m). 

Where  the  assured  is  unwilling  to  accept  the  sum  offered  to  him  by  the 
insurers,  or  where  the  insurers  refuse  to  take  any  steps  to  have  the  loss 
adjusted  (n),  or  otherwise  repudiate  liability  under  the  policy,  the  assured 
is  entitled  to  have  the  question  of  liability  determined,  and  the  amount  of 
the  loss  ascertained,  in  one  or  other  of  the  following  ways,  namely  :— 

(1)  By  an  action  upon  the  policy. 

(2)  By  arbitration  (o). 

In  this  case  the  insurers  are  not  bound  by  any  figures  which  may  have 
been  put  forward  on  their  behalf  by  the  assessors  (p),  nor  are  they  pre- 
cluded by  anything  which  may  have  been  done  by  the  assessors  from 
repudiating  liability  altogether  (q). 

SECT.  2.   ACTION  ON  THE  POLICY. 

Any  question  arising  under  a  policy  of  fire  insurance  in  connection 
with  the  claim  of  the  assured,  whether  such  question  relates  to  the  liability 
of  the  insurers,  or  to  the  amount  recoverable  in  respect  of  his  loss,  may, 
unless  there  is  a  condition  in  the  policy  to  the  contrary  (r),  be  determined 
by  the  court  in  an  action  brought  upon  the  policy  (s)  at  the  suit  of  the 
assured.  The  action  is  brought  in  the  King's  Bench  Division  of  the  High 
Court  of  Justice  (t),  or  in  the  County  Court,  according  to  the  amount  of 
the  assured's  claim  (u).  There  are  no  essential  differences  in  procedure 
between  actions  upon  policies  of  fire  insurance,  and  actions  upon  other 
contracts,  the  rules  of  procedure  in  force  in  the  particular  court  in  which 
the  action  is  brought  (x),  being  equally  applicable  to  both  classes  of 

(I)  Herbert  v.  Champion,  (1807),   1  Camp.  within  sixty  days;    Bowes  v.  National  In- 

134  (marine  assurance) ;  Queen  Insurance  Co.  surance  Co.  (1880),  4  Pug.  &  Burb.  (N.  B) 

v.  Devinney  (1878),  25  Grant  (U.  C.)  394.  437,   where  in  the  course  of  adjusting  the 

(m)  Herbert  v.  Champion,  supra,  per  Lord  loss  the  company's  agents  made  declarations 

ELLENBOROUGH,  C.  J.,  at  p.  136  ;  Da  Costa  v.  as    to    its    amount).     Compare  Shepherd  v. 

Firth  (1766),  4  Burr.  I960  (marine  insurance) ;  Chewier   (1808),    1    Camp.    274    (marine    in- 

Queen    Insurance    Co.    v.    Devinney,    supra,  surance). 

where  the  assured's  claim  was  compromised  (q)  Compare  Luckie  v.  Bushby  (1853),  13 
and  the  insurers,  on  discovering  several  C.  B.  864  (marine  insurance),  per  CRESS  WELL, 
months  after  payment  that  the  assured  had  J.,  at  p.  870  :  "  It  is  an  admission  of  the 
himself  feloniously  caused  the  fire,  were  held  amount  of  the  loss,  but  not  of  the  under- 
entitled  to  recover  the  sum  paid  by  them  writers'  liability  to  pay." 
under  the  compromise ;  Phillips,  ss.  1815,  (r)  See  p.  287,  post. 

1816  ;     May,    s.    452    F.     As    to    payment  (s)  As  to  the  effect  of  suing  on  the  policy 

generally  and  its  effect,  see  p.  295,  post.  and  thus  affirming  the  contract  contained 

(n)  Strong  v.  Harvey  (1825),  3  Bing.  304  in  it,  see  p.  105,  ante. 

(marine  insurance).     As  to  the  effect  of  a  (t)  As  to  actions  for  the  rectification  or 

condition  making  a  loss  payable  within  aspeci-  cancellation  of  policies,  see  pp.  104,  107,  ante. 

tied  time  after  adjustment,  see  p.  282,  post.  As  to  the  transfer  of  actions  to  the  commercial 

(o)  In  practice  a  policy  usually  contains  list,   see  the  memorandum  issued  in    1895, 

an  arbitration  clause  ;   see  p.  287,  post.  quoted  in  1  Com.  Gas.,  p.  iv. 

(  p)  But    the    figures    arrived    at    by  the  (u)  The    amount    claimed    in    the    county 

assessors   will   be,    as    against   the  assured,  court  must  not  exceed  £100  (County  Courts 

evidence,   though   not   conclusive   evidence,  Act,   1888  (51  &  52  Viet.  c.  43),  s.  56,   as 

of  the  amount  of  the  loss  (TJwmson  v.  Liver-  extended    by     County     Courts    Act,     1903 

pool  and  London  and   Globe  Insurance   Co.  (3  Edw.  7,  c.  42),  s.  3)). 

(1871),  2  Hannay  (N.  B.)  259,  where  an  agent  (x)  Namely,    the   Rules    of   the   Supreme 

of  the  company  had  promised  the  assured  Court  or  the  County  Court  Rules,  as  the  case 

that  the  amount  of  his  claim  would  be  paid  may  be. 
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actions;  there  are,  however,  cerium  points  arising  in  connection  with 
an  action  upon  a  policy  of  fire  insurance  to  which  attention  may  con- 
veniently bo  directed. 


Sub-sect.  1.     Interlocutory  Proceedincjs. 

The  principal  points  to  be  noted  in  connection  with  the  proceedings 
in  an  action  upon  a  policy  of  fire  insurance  prior  to  the  trial  are  the 
following,  iiiMiiely  :— 

(1)  Parties  (?/).  The  action  should  be  brought  by  the  assured  named 
in  the  policy  (0),  or  by  his  personal  representative  or  trustee  in  bank- 
ruptcy (a),  as  the  case  may  be.  A  person  who  is  not  named  in  the  policy 
as  assured,  cannot  sue  upon  the  policy  (b),  except  in  the  following  cases, 
namely  :— 

(i)  Where  the  plaintiff  sues  as  assignee,  with  the  consent  of  the  in- 
surers (c),  of  the  contract  contained  in  the  policy,  or  as  assignee 
of  the  proceeds  of  the  policy  under  a  legal  assignment  (d)  from 
the  original  assured  (e). 

(ii)  Where  the  plaintiff  sues  as  principal  upon  a  policy  effected  on  his 
behalf  by  an  agent  whose  name  is  inserted  in  the  policy  as  that 
of  the  assured  (/).  In  this  case  it  is  necessary  that  the  agent 
should  at  the  time  of  insuring  have  had  the  authority  of  his 
principal  to  do  so  (</),  or  that  the  principal  should  have  ratified 
the  insurance  before  loss  (It). 

Where  the  agent  effecting  the  insurance  himself  possesses  an  insurable 
interest  in  the  subject-matter  of  insurance,  and  does  not  purport 

(y)  As  to  the  parties  to  an  action,  see  ( /  )  May,  s.  448.  The  action  may  also  be 

generally  R.  S.  C.  Ord.  Hi.  brought  in  the  name  of  the  agent  (ibid.). 

(z)  Lloyd  v.  Fleming  (1872),  L.  R.  7  Q.  B.  Compare  Hough  v.  Guardian  Fire  and  Life 

299  (marine  insurance),  per  BLACKBURN,  J.,  Assurance  Co.  (1902),  18  T.  L.  R.  273,  where 

at  p.  303  ;  May,  s.  447  B.  a  declaration  was  made  that  the  owner  of 

(a.)  Miinrlirxter  Fire  Insurance  Co.  v.  the  goods  insured  was  covered  by  a  policy 

Wi/kes  (1875),  23  W.  R.  884,  C.  A.  ;  May,  in  the  name  of  the  wharfinger  with  whom 

s.  445.  As  to  the  devolution  of  the  policy  they  were  stored,  and  WEIGHT,  J.,  at  p.  274, 

on  death  or  bankruptcy,  see  p.  223,  ante.  said  that  in  his  opinion  the  owner  could  have 

(b)  If  the  policy  is  under  seal,  only  the  used  the  name  of  the  wharfinger  to  recover 
person  named  in  it  can  sue  (May,  s.  447  B.).  on  the  policy.     There  does  not  appear  to  be 

(c)  May,  ss.  44G,  448  ;    see  p.  215.  a>it< .  any    reason    why    an    undisclosed    principal 

(d)  See  p.  222,  ante.     Where  by  the  terms  should  not  be  entitled  to  enforce  a  policy 
of  the  policy  the    proceeds   are    payable  to  of  fire  insurance  effected  by  an  agent  in  his 
a  named  person  other  than  the  assured,  the  own  name  in  the  same  way  as  any  other 
action  may  be  brought  in  the  name  of  either  contract.     There  is   no   statutory   provision 
(May,  s.   447;     compare    ibid.,   ss.   447   A.,  in  the  case  of  goods  requiring  the  name  of 
449  ;   but  see  London  and  Liverpool  and  Globe  the  real  assured  to  be  inserted,  nor,  probably, 
Insurance  Co.   v.   Agricultural  Savings  and  in  the  case  of  houses  or  buildings  ;  see  p.  275, 
Loan  Co.  (1902),  32  Can.  Sup.  Ct.  94,  where  ante.     Compare  Marine  Insurance  Act,  1906 
it  was  doubted  whether  a  mortgagee  named  (6  Edw.  7,  c.  41),  s.  23  (1). 

in  the  mortgagor's  policy  could  sue  upon  it).  (g)  See  p.    84,    ante,  and  compare   Boston 

(e)  In  the  absence  of  a  legal  assignment  Fruit  Co.  v.  British  and  Foreign  Marine  In- 
the  action  \\  ill  be  brought  in  t  ho  name  of  the  surance   Co.,   [1900]   A.   C.   336   (marine  in- 
a-H<_r!K>rs  (Itii-liurtlx  v.   L/i'( rjinul  and  London  surain'f). 

/•'//•.     a nd    Life    Insurance    Co.    (1866),    25  (h)  In  this  case  the  agent   must,   at   the 

U.  C.  Q.  B.  400).     As  to  the  position  of  an       time  of  insuring,  have  purported  to  insure 
equitable  assignee,  see  p.  222,  ante.  as  agent ;  see  p.  87,  ante. 
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to  insure  as  agent,  he  is  an  assured  in  his  own  right,  and  the  action 
may,  therefore,  be  brought  in  the  name  of  the  agent  (i).  The  same 
principle  applies  where  a  limited  owner  effects  an  insurance  to  the 
full  value  of  the  property  in  his  own  name  only  (k).  Where  the  policy 
is  effected  by  several  persons  to  cover  their  respective  interests  in  the 
same  subject-matter,  the  action  should  be  brought  in  the  names  of 
all  (Z). 

Where  the  insurers  issuing  the  policy  are  a  corporation,  the  action 
will  be  brought  against  the  corporation  in  the  usual  way  (tn).  If  the 
policy  is  underwritten  by  individual  insurers,  whose  liability  is  several 
only  and  not  joint  (n),  the  plaintiff  may,  if  he  thnks  fit,  sue  them  indivi- 
dually in  separate  actions,  though,  in  practice,  it  is  usual  for  the  action 
to  be  brought  against  one  of  them  only,  the  others  undertaking  to  be 
bound  by  the  result  (o). 

(2)  Time  when  the  action  must  be  brought.  The  assured  is  not 
entitled  to  enforce  his  claim  unless  and  until  he  has  performed  all  the 
requisite  conditions  of  the  policy  (p).  Some  of  these  conditions  do  not 
affect  the  validity  of  the  policy,  either  as  being  conditions  precedent  or 
subsequent  (q),  but  only  suspend  the  assured's  right  of  action  upon  the 
policy.  Failure  to  perform  them  does  not,  therefore,  discharge  the  in- 
surers from  liability,  though  their  liability  cannot  be  enforced  against 
them  before  such  conditions  have  been  performed  (r).  Sometimes  the 
policy  contains  an  express  condition  defining  the  time  within  which  the 
action  is  to  be  brought  (s).  This  condition  may  take  one  or  other  of  the 
following  forms,  namely  :— 

(i)   Waters  v.  Monarch  Fire,  etc.,  Assurance  (n)  See  p.  376,  post. 

Co.  (1856),  5E.  &B.  870;  London  and  North-  (o)  Compare   Arnould,    8th   ed.,    s.    1270. 

Western  Railway  Co.  v.  Gli/n  (1859),  1  E.  &  As  to  consolidation  by  order  of  the  Court  or 

E.  652 ;  Provincial  Insurance  Co.  of  Canada  a  judge,  see  R.  S.  C.  Ord.  49,  rule  8,  and 

v.  Leduc  (1874),  L.  R.  6  P.  C.  224  (marine  Appendix  K.,  No.  60. 

insurance);     Parker    v.    Beasley    (1814),    2  (  p)  As  to  the  effect  of  a  refusal  by  the 

M.  &  S.  423  (marine  insurance).      Compare  insurers   to   adjust   the   loss,    see   Strong   v. 

Donaldson  v.  Manchester  Insurance  Co.  (1836),  Harvey  ( 1825),  3  Bing.  304  (marine  insurance), 

14  Shaw  (Ct.  of  Sess.),  601,  where  it  was  held  where  the  conditions    provided  that  losses 

that  an  action  upon  a  policy  covering  goods  were  to  be  paid  in  three  months  after  an 

in  trust  might  be  brought  in  the  joint  names  adjustment  by  a  committee  of  the  insurers, 

of  the  agent  and  the  principal.  and  the  committee  refused  to  adjust  upon 

(k)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  the  request  of  the  assured,  and  it  was  held 
380,  C.  A.,  per  BOWEN,  L.J.,  at  p.  398.  Com-  that  the  assured  might  sue  on  the  policy 
pare  May,  s.  447  B.  Where  a  limited  owner  notwithstanding  there  had  been  no  adjust- 
expressly  insures  on  behalf  of  other  interests  ment. 

than  his  own,  the  owners  of  such  interests  (q)  As  to  conditions  precedent  and  subse- 

may   apparently    sue    in    their    own    names  quent,  see  p.  Ill,  ante. 

(r)  London  and  Lancashire  Insurance  Co.  v. 

(0  May,  s.  447  A.  Honey  (1876),  2  Viet.  L.  R.  7  (adjustment). 

(ra)  As  to  service  of  the  writ  upon  such  As  to  the  effect  of  an  arbitration  clause,  see 

corporations,  see  R.  S.   C.   Ord.   9,  rule  8  ;  P-   287,  post,  and  of  the  condition  relating 

Companies       (Consolidation)        Act,      1908  to  particulars  of  loss,  see  p.  253,  ante. 
(8  Edw.   7,   c.  69),   s.    116;    and    Laws    of          (8)  The  word  "months"  in  such  a  con- 

England,   Vol.    V.,  title  COMPANIES,  pp.  14,  dition  means  calendar  months  (Pomares  v. 

17).     As  to  service  on  foreign  corporations,  Provincial    Insurance    Co.    (1873),    Stevens' 

see  p.  55,  ante  ;  and  p.  378,  post.  Digest,  N.  B.  237). 
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(i)  It  may  provide  that  no  action  is  to  be  brought  upon  the  policy 
before  the  happening  of  a  specified  event  (f)  ; 

(ii)  It  may  provide  that  no  action  is  to  be  brought  upon  the  policy 
before  the  expiration  of  agiveunumbor  of  days  from  the  happening 
of  a  specified  event  (u)  ;  or 

(iii)  It  may  provide  that  no  action  is  to  bo  brought  upon  the  policy 
after  the  expiration  of  a  given  period  (&). 

(3)  Pleadings  (a).  In  an  action  upon  a  policy  of  fire  insurance,  the 
pleadings  follow  the  usual  course.  The  following  points  may,  however, 
be  mentioned,  namely  :— 

(i)  In  the  statement  or  points  of  claim  the  policy  upon  which  the 
action  is  brought  must  be  described  with  sufficient  parti- 
cularity (b).  The  plaintiff  must  identify  the  property  alleged 
to  have  been  destroyed  by  the  fire  with  the  subject-matter  of 
insurance  (c).  He  must  also  aver  the  existence  of  an  insurable 
interest  in  himself  (d)  both  at  the  time  of  effecting  the  policy 
and  at  the  time  of  the  loss  (e).  He  need  not,  however,  allege 
that  the  various  conditions  precedent  have  been  duly  performed, 
since  a  due  performance  of  all  conditions  precedent  is  implied 
under  the  present  rules  of  procedure  (/). 
(ii)  In  the  defence  the  insurers  must  show  clearly  the  grounds  upon 


(t)  Harrison  v.  Douglas  (1835),  3  A.  &  E. 
396  (marine  insurance),  where  it  was  held 
that,  the  condition  was  waived  by  a  payment 
into  Court,  of  part  of  the  sum  claimed. 

(u)  Mutual  Fire  Insurance  Co.  v.  Frey 
(1886),  5  Can.  Sup.  Ct.  82,  where  the  action 
was  held  premature,  having  been  commenced 
within  three  months  after  the  sending  in 
of  the  claim  and  proofs  of  loss ;  May,  s.  479. 
Compare  Ration  v.  Provincial  Insurance  Co. 
(1858),  7  U.  C.  C.  P.  555,  where  it  was  held 
that  no  action  could  be  brought  within  the 
period  allowed  by  the  policy  for  payment  of 
i  lie.  loss;  Johnston  \.  Western  Assurance  Co. 
(1879),  4  Tupper's  R.  (U.  C.)  281,  where 
the  condition  provided  that  payment  of  the 
In.-s  need  not  be  made  until  .sixty  days  after 
the  loss  should  have  been  adjusted  and 
proved. 

(x)  Home  Insurance  Co.  of  New  York  v. 
Victoria-Montreal  Fin  lii^nnnii-e  Co.,  [1907] 
A.  C.  59,  P.  C.,  where  a  condition  prohibiting 
au  action  unless  commenced  within  twelve1 
months  next  after  the  fire  was  held  inapplic- 
able to  a  reinsurance;  Grieve  v.  Nort/n  rn 
Assurance  Co.  (1879),  5  Viet.  L.  R,  443, 
where  the  condition  provided  that  the  action 
must  be  brought,  within  thn-e  months  after 
rejection  of  the  claim  ;  Cornell  v.  Liverpool 
anil  London  Fire  and  Life  Insurance  Co. 
(1869),  14  L.  Can.  Jur.  2"><i,  where  the  con- 
dition fixed  a  limit  of  twelve  months  after 
the  loss;  Commercial  Assurance  Co.  v. 
Rainier  (1X96),  3  Off.  Rep.  (S.  A.  R.)  88, 
when-  the  limit  wa.s  six  weeks  after  \<>.^  and 


a  demand  within  the  time  was  held  not  to  be 
sufficient  to  prevent  the  condition  applying  ; 
Allen  v.  Merchants'  Marine  Insurance  Co. 
(1887),  3  Montreal  L.  R.  Q.  B.  293  (marine 
insurance),  where  a  correspondence  on  the 
claim  was  held  not  to  be  a  prosecution  of  the 
claim  within  the  meaning  of  the  condition  ; 
Prevost  v.  Scottish  Union  and  X<if/<>n<il  In- 
surance Co.  (1897),  14  Quebec  L.  R.  Sup.  Ct. 
203 ;  Cameron  v.  Monarch  Assurance  Co. 
(1858),  7  U.  C.  C.  P.  212;  Peoria  Sn</ar 
Refining  Co.  v.  Canada  Fire  and  Marine 
Insurance  Co.  (1886),  12  Ont.  App.  418, 
where  the  time  was  held  to  run  from  the 
date  of  the  loss,  and  not  from  the  date  on 
which  the  cause  of  action  arose  ;  see  also 
May,  s.  478. 

(a)  R.  S.  C.  Ord.  19. 

(b)  It  is  usual  to  refer  to  it  by  its  number. 

(c)  See  p.  238,  ante. 

(<l)  Jicll  v.  Ansley  (1812),  16  East,  141 
(marine  insurance).  Compare  Ebsimrth  v. 
Allidiicr.  Marine  Iiixunnice  Co.  (1873), 
L.  R.  8  C.  P.  596  (marine  insurance),  per 
BOVILT,,  C.J.,  at  p.  611. 

(e)  See  p.  26,  ante.  As  to  the  cases  in 
which  it  is  unnecessary  to  show  the  existence 
of  an  insurable  interest  at  the  time  of  affect- 
ing the  policy,  see  p.  27,  ante. 

(/)  R.  S.  C.  Ord.  19,  r.  14.  Where,  how- 
ever, the  plaintiff's  own  evidence  shows 
that  there  has  been  a  breach  of  condition, 
he  cannot  succeed  (Hiddle  v.  Knlivnal  /•'//•< 
inn!  Marine  Insurance  Co.  of  New  Zealand, 
[1896]  A.  C.  372,  P.  C.). 


INTERLOCUTORY  PROCEEDINGS. 


283 


which  their  refusal  to  pay  the  plaintiff's  claim  is  based  (ry). 
They  cannot,  therefore,  at  the  trial,  rely  upon  any  exception 
contained  in  the  policy  as  exempting  them  from  liability,  or 
upon  the  plaintiff's  failure  to  perform  any  condition  precedent, 
unless  the  exception  or  condition  upon  which  they  rely  is 
distinctly  specified  in  their  defence  (/«.).  Similarly,  a  defence 
of  fraud  (i),  or  illegality  (k),  or  arson  (I),  must  be  specifically 
pleaded.  A  plea  of  arson  is  rarely  used  in  practice,  and  should 
be  as  far  as  possible  avoided  (ni),  since  a  plea  of  fraud  will  be 
sufficient,  if  proved,  to  defeat  the  plaintiff's  claim.  If  the  plea 
of  arson  by  or  with  the  privity  of  the  assured  is  relied  upon, 
it  becomes  necessary  to  inquire  into  its  truth  with  the  same 
particularity  as  in  the  case  of  a  trial  upon  the  criminal  charge  (n). 
(4)  Discovery  (o).  In  an  action  upon  a  policy  of  fire  insurance  the 
rights  of  the  parties  as  to  discovery  are  regulated  by  the  general  rules  of 
procedure  (p).  The  following  points  may  be  noted,  namely  :— 

(i)  The  rights  of  the  insurers.     The  principles  which  are  applicable  in 
the    case     of     actions     arising     in    connection    with    marine 


(g)  The  usual  defences  upon  a  fire  policy 
are  (1)  that  the  plaintiff  has  sustained  no 
loss  (see  p.  237,  ante) ;  (2)  that  the  plaintiff 
has  sustained  no  loss  by  fire  within  the 
meaning  of  the  policy  (see  p.  62,  ante) ; 
(3)  that  the  plaintiff  had  no  insurable 
interest  (see  p.  24,  ante) ;  (4)  that  the 
plaintiff  has  not  performed  a  condition  pre- 
cedent to  the  validity  of  the  policy  or  the 
liability  of  the  insurers,  as  the  case  may  be 
(see  p.  Ill,  ante)  •  (5)  that  the  plaintiff  has 
been  guilty  of  fraud  in  connection  with  the 
insurance  or  the  claim  (see  pp.  139,  259, 
ante) ;  (6)  that  the  plaintiff  was  guilty  of 
arson  (see  p.  66,  ante)  •  (7)  that  the  defen- 
dants never  made  the  policy  (see  p.  89,  ante). 

(h)  R.  S.  C.  Ord.  19,  r.  14;  Mai/all  v. 
Mitford  (1837),  6  A.  &  E.  670,  where  in  an 
action  on  a  fire  policy  on  machinery  of  cotton 
mills  containing  a  warranty  that  the  mills 
should  be  worked  by  day  only,  the  defen- 
dants pleaded  that  a  steam-engine  and 
horizontal  shafts,  being  parts  of  the  mills, 
were  without  their  consent  worked  by  night 
and  not  by  day  only,  and  it  was  held  that 
the  plea  was  bad  as  not  showing  a  breach 
of  the  warranty.  In  giving  judgment, 
PATTERSON,  J.,  said,  at  p.  673  :  "  It  is 
generally  advisable,  though  I  do  not  say 
it  is  always  necessary,  to  plead  a  breach  of 
warranty  in  its  very  words ;  and  then  the 
question  is  whether  the  evidence  supports 
a  plea  so  worded.  ...  At  present  the  plea 
is  ambiguous  ;  the  work  might  simply  be 
a  movement  of  the  machine  for  purposes 
different  from  those  which  I  understand  the 
warranty  to  have  in  view,  namely,  the  work 
usually  carried  on  by  day."  See  also 
Mackenzie  v.  Van  Sickels  (1859),  17  U.  C.  Q.  B. 


226,  where  the  Court  refused  the  insurers 
leave  to  amend  a  plea  setting  up  a  material 
alteration  in  breach  of  a  condition,  such 
alteration  being  misdescribed  in  the  plea. 

(0  R.  S.  C.  Ord.  19,  r.  15.  Compare 
Anderson  v.  Thornton  (1853),  8  Ex.  425 
(marine  insurance). 

(k)  R,  S.  C.  Ord.  19,  r.  15 ;  see  pp.  14,  25 , 
ante. 

(I)  Mann  v.  Western  Assurance  Co.  (1859), 
17  U.  C.  Q.  B.  190,  where  the  insurers 
merely  denied  the  loss,  and  it  was  held  that 
evidence  to  the  effect  that  the  building 
insured  had  been  wilfully  set  fire  to  by  the 
plaintiff  was  rightly  rejected. 

(m)  Britton  v.  Royal  Insurance  Co.  (1866), 
4  F.  &  F.  905,  where  WILLES,  J.,  said,  at 
p.  908  :  '  The  real  question  was  whether 
there  had  been  fraud,  and  he  should  advise 
the  jury  that,  if  satisfied  that  there  was, 
they  need  not  enter  into  the  question  of 
arson,  and  that  it  would  be  better  to  avoid 
entering  unnecessarily  into  what  would  be 
virtually  an  inquiry  into  a  criminal  charge. 
If  there  was  arson,  it  could  only  have  been 
with  a  view  to  effectuate  a  fraud  ;  and  it 
was  so  extremely  inconvenient  to  embarrass 
a  civil  suit  with  a  collateral  inquiry  into  a 
charge  of  felony  that  he  deemed  it  better  to 
put  it  out  of  the  case." 

(n)  Thurtell  v.  Beaumont  (1823),  1  Bing. 
339,  where  a  new  trial  was  granted  on  the 
ground  of  surprise  ;  Britton  v.  Royal  Insur- 
ance Co.,  supra  ;  Prosser  v.  Ocean  Accident 
and  Guarantee  Corporation,  Ltd.  (1910),  29 
N.  Z.  L.  R.  1157. 

(o)  As  to  discovery,  see  R.  S.  C.  Ord.  .">!. 

(  p)  Tanncnbaum  and  Co.  v.  Heath,  [1908] 
1  K.  B.  1032,  C.  A. 
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policies  (q),  and  which  confer  upon  the  insurers,  as  against  the 
assured,  a  larger  right  of  discovery,  entitling  them  to  what  is 
known  as  an  affidavit  of  ship's  papers  (r),  do  not  apply  in  the 
case  of  lire  policies  (.s).  The  assured  can  only  be  compelled  (/), 
subject  to  the  usual  exceptions  as  to  privilege  (u),  to  disclose 
the  information,  whether  documentary  or  otherwise,  which  is 
or  has  been  in  his  possession,  power  or  control,  and  cannot  be 
called  upon  to  procure  it  from  third  persons  interested  in  the 
same  subject-matter  of  insurance  with  whom  he  has  no  con- 
nection (x).  Where  the  plaintiff  omits  to  state  the  date  and 
time  of  the  fire,  he  may  be  required  to  give  particulars  (y). 
He  cannot,  however,  be  asked  to  give  particulars  as  to  the 
cause  of  the  fire  ;  the  proper  course  in  this  case  is  to  proceed 
by  way  of  interrogatories  (z). 

(ii)  The  rights  of  the  assured.  The  insurers,  in  their  turn,  are  required, 
as  regards  the  assured,  to  make  the  usual  discovery  both  of 
facts  and  of  documents.  They  may,  therefore,  be  called  upon 
to  produce  all  reports  and  other  communications  made  to  them 
by  the  agent  through  whom  the  policy  was  effected,  or  by  any 


(q)  The  action  need  not  necessarily  be 
an  action  on  the  policy  by  the  assured 
(Boulton  v.  Houlder  Brothers  and  Co.  (1904), 
9  Com.  Cas.  182  (marine  insurance),  where 
the  plaintiffs  were  the  insurers). 

(r)  Janson  v.  Solarte  (1836),  2  Y.  &  C.  (Ex.) 
127  (marine  insurance) ;  Rayner  v.  Ritson 
(1865),  6  B.  &  S.  888  (marine  insurance); 
l\'<*f,  of  England  and  South  Wales  District 
Bank  v.  Canton  Insurance  Co.  (1877),  2 
Ex.  D.  472  (marine  insurance) ;  China 
Transpacific  Steamship  Co.  v.  Commercial 
Union  Insurance  Co.  (1881),  8  Q.  B.  D.  142, 
C.  A.  (marine  insurance) ;  China  Traders 
Insurance  Co.  v.  Royal  Exchange  Assurance 
Corporation,  [1898]  2Q.  B.  187,  C.  A.  (marine 
insurance),  where  the  rule  was  applied  to  a 
reinsurance  policy  ;  London  and  Provincial 
Marine  and  General  Insurance  Co.  v. 
Chambers  (1900),  5  Com.  Cas.  241  (marine 
insurance) ;  Harding  v.  Bussell,  [1905]  2 
K.  B.  83,  C.  A.  (marine  insurance),  where 
the  rule  was  held  applicable  to  a  policy, 
although  it  covered  land  transit,  on  the 
ground  that  the  policy  was  substantially 
a  marine  policy,  and  where  Henderson  v. 
Underwriting  and  Agency  Association,  [1891] 
1  Q.  B.  557,  C.  A.  (insurance  on  goods  in 
transit  by  post),  followed  in  Village  Main 
Reef  Gold  Mining  Co.  v.  Stearns  (1900),  5 
Com.  Cas.  246  (insurance  on  bullion  in 
inmsit),  was  questioned  on  the  ground  that 
it  was  really  a  case  of  marine  insurance. 

(s)  Tannenbaum  and  Co.  v.  Heath,  [1908]  1 
K.  B.  10.32,  C.  A. ;  Manchester  Fire  Assurance 
Co.  v.  Wykes  (1875),  23  W.  R.  884,  C.  A., 
where,  in  an  action  brought  by  the  trustee  in 
bunkruptfy  of  the  assured,  discovery  against 


the  assured  was  refused  on  the  ground  that 
he  was  not  a  party  to  the  record.  Compare 
Schloss  v.  Stevens  (1905),  10  Com.  Cas. 
--1,  C.  A.  (insurance  on  goods  in  transit), 
where  the  marine  rule  was  held  inapplicable 
to  a  policy  covering  the  risks  of  inland  transit, 
although  part  of  the  transit  was  by  inland 
water.  Except  in  the  case  of  a  Lloyd's  policy, 
the  question  of  discovery  is  of  little  import- 
ance, since  in  the  ordinary  form  of  policy 
there  is  a  special  condition  giving  the  insurers 
the  right  to  demand  the  fullest  information 
possible  ;  see  p.  253,  ante.  Such  a  condition 
may  also  be  incorporated  into  a  Lloyd's 
policy  by  reference  ;  see  p.  374,  post. 

(t)  The  insurers  are  entitled,  as  a  general 
rule,  to  obtain  discovery  in  the  ordinary 
form  before  delivery  of  the  defence  (Henderson 
v.  Underwriting  and  Agency  Association,  Ltd., 
supra;  Village  Main  Reef  and  Gold  Mining 
Co.  v.  Stearns,  supra). 

(u)  For  these  exceptions,  see  Lord  Hals- 
bury's  Laws  of  England,  title  DISCOVERY, 
ETC.,  Vol.  XL,  pp.  70  ct  seq. 

(x)  R.  S.  C.  Orel.  31,  r.  12.  The  con- 
dition requiring  the  assured  to  furnish  the 
insurers  with  full  particulars  of  his  claim 
(see  p.  253,  ante)  is  inapplicable,  and  does 
not  affect  the  extent  of  the  right  of  discovery 
in  the  action.  A  failure  to  comply  with  the 
condition  is  merely  a  matter  for  defence. 

(y)  Young  (G.  W.)  and  Co.,  Ltd.  v.  Scottish 
Union  and  National  Insurance  Co.  (1907), 
24  T.  L.  R.  73,  C.  A.,  per  Lord  ALVERSTONE, 
C.J.,  at  p.  73.  As  to  particulars  generally, 
seeR.  S.  C.  Ord.  19,  r.  7. 

(z)  Young  (G.  W.)  and  Co.,  Ltd.  v.  Scottish 
Union  and  National  Insurance  Co.,  supra. 
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person  from  whom  they  may  have  sought  for  information  (a), 
provided  that  such  reports  or  communications  relate  to  the 
existence  or  value  of  the  property  proposed  to  be  insured,  and 
came  into  existence  at  the  time  of  effecting  the  insurance  (fc). 
The  fact  that  the  documents  are  marked  '  private  and  con- 
fidential," does  not  protect  them  from  production  upon  the 
application  of  the  assured  (c),  except,  perhaps,  where  he  has 
expressly  contracted  that  such  documents  are  to  be  treated 
for  all  time  as  confidential  (d).  The  insurers  cannot,  however, 
be  compelled  to  produce  any  reports  made  to  them  by  their 
servants  as  to  the  result  of  their  examination  of  the  premises 
on  which  the  fire  took  place,  or  any  lists  of  property  salved 
from  the  fire,  on  the  ground  that  such  reports  and  lists  are 
prepared  for  the  purpose  of  enabling  the  insurers  to  resist  the 
plaintiff's  claim  (e}.  Nor  are  the  insurers  compelled  to  produce 
any  communications  passing  between  themselves  and  other 
insurers,  who  have  also  issued  policies  covering  the  same  pro- 
perty, except  in  so  far  as  such  communications  relate  to  the 
existence  or  value  of  the  property  about  to  be  insured  (/). 

Sub-sect.  2.     The  Trial 

There  are  no  peculiar  features  characterising  the  trial  of  an  action 
upon  a  policy  of  fire  insurance  (g).  The  trial  may  be  by  jury  (h),  if  either 
of  the  parties  so  desires  (i).  The  only  matters  calling  for  special  comment 
relate  to  the  questions  of  evidence  (fc),  in  connection  with  which  the 
following  points  may  be  noted,  namely  : — 

(1)  Where  the  making  of  the  policy  by  the  defendants  is  denied,  the 
onus  of  proving  the  existence  of  the  policy  lies  upon  the  plaintiffs.  This 
onus  is  usually  discharged  by  producing  a  policy  signed  by  the 
insurers  (t).  Where  a  policy  cannot  be  produced,  as,  for  instance, 
where  it  has  been  lost  or  burnt  (m),  or  where  it  is  in  the  possession 
of  the  insurers,  who  have  been  given  notice  to  produce  it,  but  who 
refuse  to  do  so  (n),  it  may  be  proved  by  secondary  evidence.  For  this 


(a)  Maliomi    v.     Widows'    Life    Assurance 
Fund  (1871),  L.  R.  6  C.  P.  252  (life  assurance). 

(b)  Woolley  v.  Pole  (1863),  14  C.  B.  (N.  s.) 
538. 

(c)  Mahonyv.  Widoivs1  Li fe  Assurance  Fund, 
supra,  following  Woolley  v.  Pole,  supra. 

(d)  Mahony    v.     Widows'    Life    Assurance 
Fund,  supra,  per  MONTAGUE  SMITH,  J.,  at 
p.  257,  and  per  BRETT,  J.,  at  p.  258. 

(e)  Woolley  v.  Pole,  supra  ;  Pacific  Mutual 
Insurance  Co.  of  Neiv  York  v.  Butters  (1873), 
17  L.  Can.  Jur.  309. 

( /  )   Woolley  v.  Pole,  supra. 

(g)  Compare  Arnould,  8th  ed.,  s.  1275. 
As  to  the  rules  governing  the  trial  of  actions 
generally,  see  R.  S.  C.  Ord.  36. 

(h)  It  is  no  objection  to  a  juryman  that 
he  is  a  director  of  another  insurance  company 
unless  there  is  a  policy  on  the  same  subject- 
matter  issued  by  his  company,  and  unless 


the  amount  of  that  insurance  is  still  unpaid 
(Craig  v.  Fenn  (1841),  C.  &  M.  43  (life 
assurance)). 

(/)  R.  S.  C.  Ord.  36,  r.  6. 

(k)  It  is  unnecessary  to  deal  here  in  detail 
with  the  various  issues  which  may  be  raided 
in  an  action  upon  a  policy  of  fire  insurance  or 
with  the  evidence  necessary  to  prove  them.  A 
full  discussion  of  such  matters  will  be  found 
in  the  appropriate  chapters  of  this  book. 

(I)  As  to  the  authority  of  an  agent  to 
make  the  policy,  see  p.  88,  ante. 

(m)  Goulstone  v.  Royal  Insurance  Co. 
(1858),  1  F.  &  F.  276.  Compare  Crokatt  \. 
Ford  (1856),  25  L.  J.  (CH.)  552  (life  assurance); 
England  v.  Tredegar  (Lord)  (1866),  L.  R.  ]  Eq. 
344  (life  assurance). 

(n)  Compare  R.  v.  Doran  (1791),  1  Esp. 
127.  As  to  a  notice  to  produce,  see  R.  S.  C. 
Ord.  32,  r.  8. 
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purpose  a  copy  of  the  alleged  policy  may  be  given  in  evidence,  and  the 
insurers  cannot  object  to  its  admission  on  the  ground  that  they  deny  the 
making  of  a  policy  at  all,  since  that  is  the  question  at  issue  in  the  action  (o), 
Where,  however,  the  existence  of  the  policy  is  not  denied,  but  there  is 
some  collateral  objection  to  its  admissibilitv.  Hie  copy  cannot  be  admitted 
unless  the  question  whether  the  original  would  be  itself  admissible  is  first 
determined  (p).  Where  no  policy  has  ever  been  made,  the  existence  of  a 
contract  of  insurance  may  be  proved  by  any  sufficient  evidence  (q). 

('2)  The  onir-  of  prming  the  extent  of  the  loss  (r)  lies  upon  the  plain- 
tiff (s),  since  his  claim  is  a  claim  for  unliquidated  damages  (/).  Where, 
however,  the  real  issue  between  the  parties  is  whether  the  insurers  are 
liable  at  all,  it  is  not  unusual  to  try  the  question  of  liability  lirst  in  an 
action  claiming  a  declaration  that  the  insurers  are  liable  for  the  loss 
sustained  by  the  plaintiff,  and  to  leave  questions  of  amount  to  be  deter- 
mined, if  necessary,  afterwards  (u). 

(3)  Where  the  plaintiff  has  established  a  primn  Jade  case,  and  the 
insurers  resist  liability  on  the  ground  that  he  has  been  guilty  of  fraud,  or 
breach  of  duty,  or  has  failed  to  perform  a  condition  precedent,  or  that 
they  are  protected  by  an  exception  in  the  policy,  the  onus  of  proving  the 
alleged  fraud  (x),  or  breach  of  duty  (y),  or  the  non-performance  of  the 
condition  (z),  or  the  application  of  the  exception  (a),  as  the  case  may  be, 


(o)  Stow  v.  Querner  (1870),  L.  R.  5  Ex.  155 
(marine  insurance),  per  BRAMWEI.L,  B.,  at 
p.  158  :  "  Where  the  objection  to  the  reading 
of  a  copy  concedes  that  there  was  primary 
evidence  of  some  sort  in  existence,  but 
defective  in  some  collateral  matter,  as,  for 
netanee.  where  the  objection  is  a  pure 
stamp  objection,  the  judge  must,  before  he 
admits  the  copy,  hear  and  determine  whether 
the  objection  is  well  founded.  But  where 
the  objection  goes  to  show  that  the  very 
substratum  and  foundation  of  the  cause  of 
action  is  wanting,  the  judge  must  not  decide 
upon  the  matter,  but  receive  the  copy,  and 
leave  the  main  question  to  the  jury." 

(  p)  Ibid. 

(q)  Montreal  Assurance  Co.  v.  Mf<:iUirr<m 
(1857),  2  L.  Can.  Jur.  221,  reversed  on  other 
•jnmnds  (|Sf>'.l),  13  Moore  P.  C.  87;  see 
p.  82,  ante. 

(r)  As  to  the  plaintiff's  right  to  call 
evidence  to  contradict  his  own  witness  on 
this  point,  see  Frin/lmider  v.  London  A.«*nr- 
ance  Co.  (1832),  4  B.  &  Ad.  826. 

(s)  Harris  v.  London  and  Lancashire  Fire 
I,  „ ranee  Co.  (1866),  10  L.  Can.  Jur.  269; 
Clarke  v.  Western  Assurance  Co.  (1866),  25 
U.  C.  Q.  B.  209. 

(0  Randall  v.  Lithgow  (1884),  12  Q.  B.  D. 
525;  Foley  v.  Tabor  (1861),  2  F.  &  F.  603 
(marine  insurance).  As  to  the  case  of  valued 
policies,  see  p.  264,  ante. 

(a)  For   an    instance,    see    Tootal,    Broad- 


hurst,  Lee  Co.,  Ltd.  v.  London  and  Lancashire 
Fire  Insurance  Co.  (1908),  reported  in  Appen- 
dix IV. 

(x)  Harrison  v.  Western  Assurance  Co. 
(1903),  1  Com.  L.  R.  Can.  490,  not  reversed 
on  this  point  (1903),  33  Can.  Sup.  Ct. 
473. 

(y)  Such  as,  for  instance,  misrepresenta- 
tion (Davies  v.  National  Fin  nml  Marine 
Insurance  Co.  of  New  Zealand,  [1891]  A.  C. 
485  P.  C.);  concealment  (Joel  v.  J.,m- 
Union  and  Crotni  In -unmet  Co.,  [1908]  2 
K.  B.  863,  C.  A.  (life  assurance);  (Jain  v. 
National  Assurance  Co.  (1839),  Jones  &  Car. 
316  Ex.  Ch. )).  Compare  Parsons  v.  Bignold 
(1846),  15  L.  J.  (CH.)  379,  382  (life  assur- 
ance). 

(2)  Barrett  v.  ./</•//,//  (1849),  3  Ex.  535, 
where  the  insurers.  //////•  alia,  pleaded  that  an 
alteration  increasing  the  risk  had  been  made 
by  the  assured  and  not  notified  to  the  in- 
surers, whereby  a  condition  of  the  policv  had 
been  broken,  and  PARKE,  B.,  at  p.  542,  said  : 
'  The  principal  question  arises  on  this  plea  : 
and  in  order  to  sustain  it.  the  defendants  were 
bound  to  prove  such  an  alteration  as  in- 
creased the  risk  or  rendered  it  necessary  to 
give  some  evidence  on  their  part  to  show 
there  was  no  notification  of  the  alteration 
to  the  society,  the  burden  of  proving  those 
facts  lying  on  the  defendants." 

(a)  Gorman  v.  Hand-in-Hund  Insurance 
Co.  (1877),  I.  R.  11  C.  L.  224;  Stormont  \. 
\\'«ttrloo  Life  Assurance  Co.  (1858),  1  F.  \-  F. 
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lies  upon  thorn.     When  they  havo  discharged  this  onus  the  plaintiff  is 
entitled  to  call  evidence  in  rebuttal  (b). 


SECT.  3.   ARBITRATION. 

Questions  arising  in  connection  with  policies  of  fire  insurance  are  more 
usually  decided  by  arbitration  (c)  than  by  action  (d).  A  reference  to 
arbitration  may  take  place  in  one  or  other  of  the  following  wa}rs,  namely  :— 

(1)  By  special  agreement.     It  is  always  open  to  the  insurers  and  the 
assured  to  agree  to  refer  to  arbitration  any  dispute  which  may  arise 
between  them.     All  that  is  necessary  in  such  a  case  is  that  there  should 
be  a  formal  submission  to  arbitration,  duly  signed  by  the  parties,  and  de- 
fining the  scope  of  the  arbitration  (e). 

(2)  By  a  condition  in  the  policy.     A  policy  of  insurance  almost  in- 
variably contains  a  condition  relating  to  arbitration,  which  is  usually 
called  an  "  arbitration  clause." 

Sub-sect.  1.     Arbitration  Clauses. 

Arbitration  clauses  differ  in  their  scope  ( / )  according  to  the  language  in 
which  they  are  framed  ((/).  The  following  kinds  may  be  distinguished, 
namery  : — 

(1)  The  condition  may  provide  that  any  difference  arising  between  the 
parties  as  to  the  amount  to  be  paid  by  the  insurers,  if  they  are  liable  under 
the  policy,  is  to  be  referred  to  arbitration.  In  this  case,  the  arbitrators 
have  no  jurisdiction  to  determine  the  question  of  liability  or  any  other 
question  than  the  amount  of  the  loss.  All  other  questions  must,  there- 
fore, if  necessary,  be  determined  by  the  Court  (h). 

22  (life  assurance) ;    Tootal,  Broadhurst,  Lee  the  parties  to  trial  before  a  special  referee) 

Co.,  Ltd.  v.  London  and  Lancashire.  Fire  In-  to  a  special  referee  or  arbitrator  (Arbitration 

surance  Co.,  reported  in  Appendix  IV.  Act,  1889  (52  &  53  Viet.  c.   14) ;    R.  S.  C. 

(b)  As  to  the  insertion  of  a  condition  in  Ord.  36,  r.  7).     Such  an  order  will  usually 
the  policy  placing  the  onus  of  proof  that  the  be   made   where   the   ascertainment   of   the 
fire  is  not  covered  by  an  exception  on  the  amount    due    under    the    policy    involves   a 
assured,  see  p.  71,  ante.  prolonged    investigation    of    documents,    or 

(c)  It  is  not  proposed  in  this  section  to  is  merely  a  matter  of  account,  the  question 
discuss  in  detail  the  law  applicable  to  arbitra-  of  liability  not  being  in  dispute  or  having 
tion,    but   only   to   direct   attention   to   the  been  already  decided  in  the  assured's  favour, 
principal   points   which   are  likely   to   arise  If  the  case  is  otherwise  a  proper  case  to  be 
in  connection  with  a  fire  policy.     For  further  referred,  the  mere  fact  that  fraud  is  charged 
information    reference    should    be    made    to  will    not    prevent    it    from    being    referred 
Russell  on  Arbitration  and  Awards  (9th  ed.).  (Birmingham  and   Staffordshire    Gas   Co.   v. 

(d)  The  Court  may,  in  an  action  upon  a  Eatdiff  (1871),  L.  R.  6  Ex.  224  (arbitration)), 
fire    policy,    make    an    order    referring    the  (e)  Arbitration  Act,   1889  (52  &  53  Viet, 
questions  in  dispute  to  an  official  referee,  c.  49),  s.  27. 

master,  or  other  officer  of  the  Court,  or,  with  (/)  As    to    when    such   clauses    are    con- 

the   consent   of    both   parties   (London    and  ditions  precedent,  see  p.  289,  post. 

Lancashire   Fire   Insurance   Co.    v.    British-  (g)  For  various  examples    of    arbitration 

American  Association  (1885),  54  L.  J.  (Q.  B.)  clauses,  see  Appendix  II. 

302,  where  it  was,  however,  held  that  the  (/*)  O'Connor  v.  Xortrich   Union  Life  and 

Court  had  power  to  reserve  the  extra  costs  Fire  Insurance  Society.  [1894]  2  I.  R.  723, 

occasioned  by  trial  before  an  official  referee  where  the  assured's  loss  was  admittedly  in 

in  consequence  of  the  objection  of  one  of  excess  of  the  amount  of  his  insurance,  the 
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(2)  The  condition  may  expressly  empower  the  arbitrators  to  decide 
the  question  whether  the  insurers  are  liable  under  the  policy  as  well  as 
the  amount  of  their  liability.     A  condition  to  this  effect  is  valid  (•/). 

(3)  The  condition  may  be  so  framed  as  to  include  within  its  scope  all 
differences  arising  between  the  parlies  in  connection  with  the  polkry  (/,-). 
Such  a  condit  ion  is  valid  (/)  although  the  differences  contemplated  rela.te  to 
any  claim  by  the  assured  upon  the  policy,  or  to  any  matter  touching  the 
rights,  duties,  and  liabilitiesof  the  assured  or  of  the  insurers  or  otherwise  (m). 
Under  such  a   condition,  the  arbitrators  have  jurisdiction  to  deal  with 
questions  of  fraud  (n),  unless  such  questions  are  by  the  terms  of  the  con- 
dition expressly  excluded  (o). 

Arbitration  clauses  also  differ  in  their  effect  upon  the  right  of  the 
assured  to  enforce  his  claim  against  the  insurers  by  action.  The  effect  in 
any  particular  case  depends  upon  the  construction  of  the  clause  in  ques- 
tion (p),  and  upon  the  intention  of  the  parties  to  be  collected  from  its 
language  (q).  In  considering  this  question  the  following  classes  of  arbi- 
tration clauses  must  be  distinguished,  namely  :— 

(1)  The  clause  may  simply  provide  a  tribunal  for  the  determination 
of  such  disputes  as  fall  within  its  jurisdiction.  In  this  case  the  right  of 
the  assured  to  enforce  his  claim  by  action  is  not  affected  (r),  since  the 
agreement  to  refer  the  disputes  to  arbitration  is  merely  collateral  to  the 
agreement  to  pay  for  the  loss  (s).  The  bringing  of  the  action  does  not, 
therefore,  render  the  policy  void  or  discharge  the  insurers  from  liability  (t), 


"inly  matter  in  dispute  being  whether  the 
plaintiffs  had  violated  a  condition  of  the 
policy  by  storing  petroleum  on  the  premises 
insured. 

(i)  Trainer  v.  Phoenix  Assurance  Co. 
(1892),  65  L.  T.  825,  following  Scott  v.  Avery 
(1850),  5  H.  L.  Cas.  811  (marine  insurance). 

(k)  See  Appendix  1 1. 

(/)  (iiur  v.  llritixli  Linr  /•'//•<  I  n*  n  ranee  Co., 
[1908]  1  I.  R,  245,  C.  A.  ;  and  see  the  cases 
•  -.ted  at  p.  290,  ji<i*t. 

(in)  The  arbitrator  is  therefore  empowered, 
if  necessary,  to  determine  the  construction 
of  the  policy  {liii/--/ii>i  v.  Dog,  etc.,  In- 
surant Co.  (1895),  32  S.  L.  R.  516  (accident 
insurance)). 

(//)  Ti-aiinif  v.  I'lninl.i-  Axxnnnice  Co., 
x/t/ini  :  <!it.,r  \.  llfilixh  Lair  I'm  In x/ifance 
Co.,  xti/n'ii.  in f  Ilui.Mr.s.  L.J.,  at  p.  259: 
"  It  is  made  a  term  of  the  contract  that 
certain  conduct  on  the  part  of  the  insured 
will  deprive  him  nf  any  lieiielH,  thereunder  ; 
and  whether  he  has  been  guilty  of  such 
conduct  or  not  is  a  matter  of  difference 
arising  out  of  the  policy." 

(o)  For  a  condition  expressly  excluding 
fraud,  see  Ctili  </n/i/ini  I  n  ••nmnce  Co.  \. 
Gilmtmr,  [1893]  A.  C.  85. 

(  p)  Gofniiiii  v.  Hniiil-iii-llniiil  In  nmnce, 
Co.  (1877),  1.  R.  11  C.  L.  224,  per  PALLES, 
C.B.,  at  p.  233. 

(7)  Collins  v.   Locke  (18711).   4   A.    ( '.    r.74, 
P.  C.  (restraint  of  trade);   Urii<inxl<.in  v. 


Accidental  Death  Insurance  Co.  (1861),  1 
B.  &  S.  782  (accident  insurance),  per  BLACK- 
BURN, J.,  at  p.  799. 

(>•)  Trainor  v.  Phcenix  Assurance  Co., 
supra,  per  COLLINS,  J.,  at  p.  828,  dis- 
cussing the  effect  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Viet.  c.  125),  and 
the  Arbitration  Act,  1889  (52  &  53  Viet, 
c.  49)  :  "  Without  that  enactment,  if  there 
were  a  general  agreement  between  the  parties 
not  constituting  reference  a  condition  pre- 
cedent, but  giving  each  part}7  a  right  to  say 
to  the  other,  '  You  shall  go  to  arbitration  .  .  .' 
there  was  no  means,  at  common  law  at  all 
events,  of  giving  any  effect  to  the  agreement. 
The  cause  of  action  still  existed,  and  it  was 
open  to  the  plaintiff  to  get  his  remedy  at 
common  law.  Hut  the  legislature  said, 
We  will  enable  a  judge  to  compel  a  party 
under  such  a  contract,  ...  to  have  the 
question  not  simply  of  liability,  but  the 
amount,  or  \\hatever  comes  within  the  con- 
tract, decided  not  only  by  the  tribunals  of 
the  country,  but  by  a  private  tribunal, 
namely,  arl'it  ration.' '  Compare  Cooke  v. 
Cooke  (1867),  L.  R.  4  Eq.  77  (partnership), 
per  PAGE- WOOD,  V.-C.,  at  p.  85. 

(s)  Roper  v.  Lendon  (1859),  1  E.  &  E.  825. 

(t)  Stoneham  v.  Ocean  l!aihmy  and  General 
Accident  /,,«nf<nicf  Co.  (1887),  19  Q.  B.  D. 
i_':!7  fae.-iilent  insurance),  per  MATHEW,  J., 
at  p.  240. 
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their  remedy  being  either  to  bring  an  action  for  the  breach  of  the  agree- 
ment to  refer,  or  to  apply  under  the  Arbitration  Act,  1889  (u),  for  a  stay 
of  the  action  (x). 

(2)  The  clause  may,  and  usually  does,  provide  that  an  award  of  the 
arbitrators  is  to  be  a  condition  precedent  to  the  bringing  of  any  action 
in  respect  of  the  matters  falling  within  its  scope  (?/).  In  this  case,  the 
assured  cannot,  however  widely  the  clause  may  be  framed,  enforce  his 
claim  by  action,  unless  and  until  the  necessary  award  has  been  given, 
and  his  cause  of  action  has  been  made  complete  (z).  Thus,  if  the  amount 
payable  in  respect  of  the  loss  is  to  be  fixed  by  arbitration,  he  can  only 
sue  for  the  amount  fixed  by  the  arbitrators  (a)  ;  he  cannot  claim  unliqui- 


(w)  52  &  53  Viet.  c.  49  ;  see  p.  291,  post. 

(x)  Daivson  v.  Fitzgerald  (187G),  1  Ex.  D. 
257,0.  A.  (lease),  per  JESSET,,  M.R.,  at  p.  200  ; 
Gorman  v.  Hand-in-Hand  Insurance  Co. 
(1877),  I.  R.  11  C.  L.  224,  per  PALLES, 
C.B.,  at  p.  233  :  "  Is  the  reference  to 
arbitration  a  condition  precedent  to  the 
existence  of  a  cause  of  action  under  this 
policy  ?  This  is  a  question  of  construction 
merely.  The  law  ...  is  that  if  two  or 
more  persons,  whether  in  the  instrument 
which  creates  the  liability,  or  in  any  other 
way,  agree  to  refer  the  matter  on  which 
that  liability  arises  to  arbitration,  that 
agreement  does  not  take  away  the  right  of 
action.  But  if  the  original  agreement  be 
not  simply  to  pay  a  sum  of  money  or  to  do 
an  act,  but  to  pay  such  sum  of  money  or  to 
do  such  an  act  as  a  third  person  shall 
ascertain  or  direct,  or  to  pay  a  sum  of  money 
or  do  an  act  in  a  certain  event,  such,  for 
instance,  as  an  arbitrator  arriving  at  a 
certain  conclusion,  in  any  of  these  cases  no 
cause  of  action  arises,  unless,  in  the  one  case 
the  third  person  has  so  ascertained  as  directed, 
or,  in  the  other,  the  stipulated  event  has 
happened.  ...  In  the  present  case  the 
covenant  is  '  subject  to  the  conditions  in- 
dorsed hereon  which  are  to  be  taken  as  part 
of  this  policy,  the  society  will  pay  or  make 
good  all  such  loss  or  damage  not  exceeding 
the  sums  assured. '  Taking  these  Avords  per 
se,  the  covenant  is  absolute.  The  amount 
to  be  paid  is  to  be  measured  by  the  actual 
loss,  not  by  what  some  third  party  may 
ascertain  it  to  amount  to.  The  time  of 
payment  is  not  postponed  until  any  arbitra- 
tion or  ascertainment  of  amount.  This 
covenant,  thus  primd facie  absolute,  is,  how- 
ever, made  subject  to  the  eleventh  condition. 
To  what  extent,  if  at  all,  is  the  covenant 
qualified  by  this  condition  ?  The  sub- 
stance of  the  condition  is  that  if  a  difference 
shall  arise,  it  shall  be  referred  to  arbitrators, 
or  to  an  umpire  whose  decision  shall  be  final 
and  binding  on  all  parties.  If  it  even  rested 
there,  it  would  be  in  all  respects  a  collateral 
covenant  to  refer,  and  in  no  sense  a  qualifica- 
tion of  the  covenant  to  pay.  But  it  does  not 
rest  there.  It  proceeds  :  "  and  this  condition 

W.I. 


shall  be  deemed  and  taken  to  be  an  agreement 
to  refer  as  aforesaid ;  '  that  is,  that  the 
remedy  for  breach  of  the  condition  shall  be 
the  remedy  on  an  agreement  to  refer, 
namely,  either  by  action  or  by  application 
under  the  14th  section  of  our  Common  Law 
Procedure  Act,  1856.  Such  a  remedy  is 
wholly  inapplicable  to  any  provision  which 
qualifies  the  covenant  to  pay,  and  postpones 
the  cause  of  action  upon  that  covenant  until 
ascertainment  by  arbitration.  The  applica- 
tion under  the  statute  presupposes  an 
existing  cause  of  action.  The  existence  of 
the  provision  qualifying  the  covenant  is 
that  the  cause  of  action  is  not  complete." 
(y)  See  Appendix  II. 

(z)  Scott  v.  Avery(1856),  5  H.  L.  Cas.  811 
(marine  insurance),  discussed  and  followed 
in  the  cases  cited  throughout  this  sub- 
section ;  Trainor  v.  Phcenix  Assurance  Co. 
(1892),  05  L.  T.  825,  followed  in  Kenworthy  v. 
Queen  Insurance  Co.  (1892),  8  T.  L.  R.  211  ; 
Caledonian  Insurance  Co.  v.  Gilrnour  (1893), 
A.  C.  85,  where  the  condition  was  held  to  be 
a  bar  to  an  action  on  the  policy  in  spite  of 
the  rule  of  Scotch  law  that  a  reference  to 
arbiters  not  named  cannot  be  enforced, 
followed  in  Bidston  v.  Dog,  etc.,  Insurance  Co. 
(1895),  32  S.  L.  R.  516  (accident  insurance); 
Nolan  v.  Ocean  Accident  Corporation  (1903), 
5  Ont.  L.  R.  544  (accident  insurance);  com- 
pare Phcenix  Assurance  Co.  v.  King  (1911), 
80  L.  J.  (K.  B.)  44. 

(a)  Scott  v.  Avery,  supra,  the  effect  of 
which  is  thus  stated  in  Elliott  v.  Royal  Ex- 
change Assurance  (1867),  L.  R.  2  Ex.  237, 
per  BRAMWELL,  B.,  at  p.  245 :  "  If  two 
persons,  whether  in  the  same  or  in  a  different 
deed  from  that  which  creates  the  liability, 
agree  to  refer  the  matter  upon  which  the 
liability  arises  to  arbitration,  that  agreement 
does  not  take  away  the  right  of  action.  But 
if  the  original  agreement  is  not  simply  to  pay 
a  sum  of  money,  but  that  a  sum  of  money 
shall  be  paid  if  something  else  happens,  and 
that  something  else  is  that  a  third  person 
shall  settle  the  amount,  then  no  cause  of 
action  arises  until  the  third  person  has  so 
assessed  the  sum.  For  to  say  the  contrary 
would  be  to  give  to  the  party  a  different 

U 
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dated  damages  before  a  juiy  (&),  since  the  contract  of  the  insurers  is  not 
to  pay  the  amount  of  the  loss,  with  a  collateral  contract  providing  for  the 
mode  of  ascertaining  it,  but  only  to  pay  the  sum  as  ascertained  b}^  arbi- 
tration (c).  Similarly,  if  the  question  of  liability  is  to  be  determined  by 
arbitration,  he  cannot  seek  to  establish  the  liability  of  the  insurers  in  an 
action  (d).  No  objection  can  be  taken  to  the  clause  on  the  ground  that 
its  effect  is  to  oust  the  jurisdiction  of  the  Court,  since  the  assured  is  not 
precluded  from  bringing  an  action  upon  the  policy  ;  all  that  the  clause 
does  is  to  define  the  conditions  upon  which  such  an  action  is  to  be 
brought  (e).  If,  on  the  other  hand,  the  clause  is  so  framed  as  to  provide 
that  all  questions  under  the  policy  are  to  be  determined  by  arbitration, 
and  that  no  cause  of  action  shall  in  any  circumstances  arise,  the  juris- 
diction of  the  Court  is  wholly  ousted,  and  the  clause  is  therefore 
void(/). 

appears  to  have  been  abandoned  by  the 
learned  judge  himself  in  Scott  v.  Mercantile 
Accident  and  Guarantee  Insurance  Co. 
(1892),  66  L.  T.  811,  C.  A.  (burglary 
insurance),  where  Lord  ESHER,  M.R.,  pro- 
fessing to  follow  Scott  v.  Avery,  supra, 
held  that  such  a  clause  was  valid,  a  decision 
which  is  absolutely  inconsistent  with  his 
previous  dicta  (Oaw  v.  British  Law  Fire 
Insurance  Co.  [1908],  1  I.  R.  245,  C.  A.,  per 
HOLMES,  L.J.,  at  p.  257).  Edwards  v. 
Abemyron  Mutual  Ship  Insurance  Society, 
Ltd.,  supra,  was  followed  in  Irving  v.  Sun 
Insurance  Office,  [1906]  O.  R.  C.  24,  where 
it  was  held  that  questions  relating  to  the 
validity  of  the  policy  cannot  fall  within  an 
arbitration  clause,  however  wide. 

(e)  Elliott  v.  Royal  Exchange  Assurance 
Co.  (1867),  L.  R.  2  Ex.  237,  per  KELLY, 
C.B.,  at  p.  243.  '  The  fair  result  of  the 
authorities  is  that  if  the  contract  is  in 
such  terms  that  a  reference  to  a  third 
person  ...  is  a  condition  precedent  to 
the  right  of  the  party  to  maintain  an 
action,  then  he  is  not  entitled  to  maintain 
it  until  that  condition  is  complied  with ; 
but  if,  on  the  other  hand,  the  contract  is  to 
pay  for  the  loss  .  .  .  with  a  subsequent 
contract  to  refer  the  question  to  arbitration, 
contained  in  a  distinct  clause  collateral  to 
the  other,  then  that  contract  for  reference 
shall  not  oust  the  jurisdiction  of  the  courts 
or  deprive  the  party  of  his  action."  Trainor 
v.  Phoenix  Assurance  Co.,  supra,  per  Lord 
COLERIDGE,  L.C.J.,  at  p.  827  ;  Spurrier  v. 
La  Cloche,  [1902]  A.  C.  446,  451,  P.  C. 

(/  )  Scott  v.  Avery,  supra,  per  Lord  CRAN- 
WORTH,  L.C.,  at  pp.  846,  847  ;  Trainor  v. 
I'/mtii.r  Afixtininct'  Co.,  supra,  per  Lord 
COLERIDGE,  C.J.,  at  p.  827  :  "  If  there  was 
an  arbitration  clause  of  this  kind,  '  we  agree 
that  no  cause  of  action  under  any  circum- 
stances shall  arise  upon  this  policy  with 
which  the  Courts  shall  deal,'  I  agree,  so 
far  as  I  know  the  law,  that  would  be  a  bad 
agreement." 


measure  or  rate  of  compensation  from  that 
for  which  he  has  bargained."  This  state- 
ment of  the  law  was  approved  in  Dawson  v. 
Fitzgerald-  (1876),  1  Ex.  D.  257,  C.  A.  (lease), 
per  Lord  COLERIDGE,  C.J.,  at  p.  260.  See 
also  Braunstein  v.  Accidental  Death  In- 
surance Co.  (1861),  1  B.  &  S.  782  (accident 
insurance) ;  Spurrier  v.  La  Cloche,  [1902] 
A.  C.  446  P.  C.  ;  Brown  v.  Northern  Accident 
Insurance  Co.  (1895),  28  I.  L.  T.  49  (accident 
insurance) ;  see  contra,  Goldstone.  v.  Osborn 
(1826),  2  C.  &  P.  550,  where,  the  action  was 
allowed  to  proceed,  other  questions  outside 
the  scope  of  the  arbitration  clause  being 
raised,  but  the  Court  seem  to  have  taken 
the  view  that  the  effect  of  the  clause  was  to 
oust  its  jurisdiction. 

(b)  Scott    v.  Avery    (1856),   5  H.  L.  Cas. 
811    (marine    insurance),    per    Lord    CRAN^- 
WORTH,  L.C.,  at  p.  848  ;    Viney  v.  Bignold 
(1887),  20  Q.  B.  D.  172  ;   Tredwen  v.  Hohnan 
(1862),  1  H.  &  C.  72  (marine  insurance). 

(c)  Caledonian  Insurance  Co.   v.   Qilmour, 
[1893]  A.  C.  85,  per  Lord  FIELD,  at  p.  102  ; 
Babbage  v.  Coulburn  (1882),  9  Q.  B.  D.  235 
(lease). 

(d)  Scott  v.  Avery,  supra,  per  Lord  CRAN- 
WORTH,  L.C.,  at  p.  847,  and  per  Lord  CAMP- 
BELL,  at   p.    852.     The  contrary  view   was 
taken  in  Uorton  v.  Sayer  (1859),  4  H.  &  N. 
643    (mining    lease) ;      and    in    Edwards    v. 
Aberaijron    Mutual  Ship   Insurance    Sociit/i. 
Ltd.  (1876),  1  Q.  B.  D.  563,  Ex.  Ch.  (marine 
insurance),  where  BRETT,  J.,  at  pp.  589  et  seq., 
expressed    the    view    that    the    decision    in 
Scott  v.  Avery,  supra,  related  only  to  questions 
which  do  not  go  to  the  root  of  the  contract, 
such  as  questions  of  the  amount  payable  or  of 
the  time  of  payment,  but  that  a  clause  re- 
quiring   all    disputes    to    be    submitted    to 
arbitration  was  invalid  as  ousting  the  juris- 
diction of  the  Court.     This  view,  however, 
cannot   be   regarded   as   sound    (Trainor   v. 
Phoenix  Assurance  Co.  (1892),  65  L.  T.  825, 
per  Lord  COLERIDGE,  L.C.J.,  at  p.  827),  and 
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In  order  to  construe  a  condition  in  the  policy  as  an  arbitration  clause, 
the  language  of  the  condition  must  contemplate  the  holding  of  a  judicial 
inquiry  in  a  judicial  manner  to  settle  differences  which  have  arisen  or 
which  may  arise  (g).  It  must,  therefore,  be  distinguished  from  a  con- 
dition providing  for  a  mere  valuation  or  appraisement  for  the  purpose 
of  preventing  a  difference  from  arising  (h),  since,  by  agreeing  to  arbi- 
tration, the  insurers  may  preclude  themselves  from  afterwards  contesting 
their  liability  or  its  amount  (?'),  whereas  the  making  of  a  valuation  commits 
them  to  nothing  (fc).  The  distinction  is,  however,  unimportant  in  practice, 
since  the  conditions  in  use  are  in  a  more  or  less  standardised  form,  and  are 
clearly  arbitration  clauses. 

Sub-sect.  2.     Procedure  under  an  Arbitration  Clause. 

A  policy  containing  an  arbitration  clause  is  a  valid  submission  to  arbi- 
tration within  the  meaning  of  the  Arbitration  Act,  1889  (/),  although  it 
is  not  signed  by  the  assured  (ra).  It  cannot,  therefore,  be  revoked  (n), 
unless  the  clause  contains  a  special  power  of  revocation  (o).  If  the  assured 
attempts  to  enforce  his  claim  by  an  action,  the  insurers  may,  before  taking 
any  other  steps  in  the  action,  apply  to  the  Court  under  that  Act,  to  have 
the  action  stayed  (p),  since  the  assured,  by  suing  upon  the  policy,  makes 
the  contract  contained  in  it  his  own,  and  is,  therefore,  bound  by  the  arbi- 
tration clause  (q). 

The  Court  has,  as  a  general  rule,  a  discretion  as  to  whether  a  stay  shall 
or  shall  not  be  granted  (r).  Where  fraud  is  charged,  it  is  not  the  practice 
to  grant  a  stay,  and  the  party  charged  will  be  allowed  to  vindicate  his 
character  in  open  court  (s).  Where,  however,  arbitration  is  made  a  con- 
dition precedent  to  any  action  being  brought  on  the  policy  in  respect  of 
the  matters  falling  within  the  scope  of  the  arbitration  clause,  the  Court 
has  no  discretion  in  the  matter,  and  must  grant  a  stay  (t),  even  though 

(g)  Re  Hammond  (1890),  6  T.  L.  R.  302  Caerleon  Tinplate  Co.  v.  Hughes  (1891),  60 

(arbitration).  L.  J.  (Q.  B. )  640  (sale  of  goods). 

(h)  Ibid.     For  an  example  of  a  condition  (n)  Arbitration  Act,  1889  (52  &  53  Viet, 

providing  for  a  valuation  in  the  first  instance,  c.  49),  s.  1. 

and  for  arbitration  in  case  of  dissatisfaction  (o)  Kenworihy   v.     Queen    Insurance    Co. 

with  the  valuation,  see  Johnson  v.   Hopper  (1892),  8  T.  L.  R.  211. 

(1858),  4  Jur.  (N.  s.)  882  (marine  insurance).  (p)    Arbitration  Act,  1889  (52  &  53  Viet. 

(i)  See  Sc-ottish  Amicable  Heritable  Securities  c.  49),  s.  4.     The  application  is  made  in  the 

Association,  etc.   v.   Northern  Assurance  Co.  first  instance  to  a  master. 

(1883),  11  R.  (Ct.  of  Sess.)  287,  where  the  (q)  Baker  v.  Yorkshire  Fire  Assurance  Co., 

insurers  were  held  to  have  lost  their  right  to  supra,  per  Lord  COLERIDGE,  L.C.  J.,  at  pp. 

elect   to   reinstate ;     and    compare    City   of  145,  146. 

London  Fire  Insurance  Co.  v.  Smith  (1887),  (r)  Arbitration  Act,  1889  (52  &  53  Viet. 
15  Can.  Sup.  Ct.  69,  where  it  was  held  that  c.  49),  s.  4.  A  stay  should  be  granted  unless 
the  insurers  were  precluded  from  asserting  the  assured  shows  good  reason  to  the  con- 
that  there  was  no  existing  policy.  trary  (Hodgson  v.  Railway  Passengers'  Assur- 

(k)  Sutherland  v.   Sun  Fire  Office   (1852),  ance  Co.   (1882),  9  Q.   B.   1).    181   (accident 

14  Dunl.   (Ct.  of  Sess.)  775,  where  the  in-  insurance)). 

surers  were  held  not  to  be  precluded  by  a  (s)  Russell  v.    Russell   (1880),    14   Ch.    D. 

reference    to    valuators    from    electing    to  471     (partnership) ;     Hoch   v.    Boor   (1880), 

reinstate.  49  L.  J.  (c.  P.)  665  (account). 

(I)  52  &  53  Viet.  c.  49,  s.  27.  (t)  Kemvorthy    v.     Queen    Insurance   Co., 

(m)  Baker    v.     Yorkshire    Fire    Assurance  supra. 
Co.,    [1892]    1    Q.    B.     144,    distinguishing 
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fraud  is  charged  (?<),  since1  there  is  nothing  capable  of  being  enforced  in 
the  action  until  a,n  a,  ward  has  been  made  (#). 

The  proceedings  in  an  arbitration  upon  a  policy  of  fire  insurance  are 
regulated  by  the  Arbitration  Act,  1889  (//),  and  do  not  differ  from  arbi- 
tration proceedings  upon  any  other  contract.  It  is,  therefore,  unnecessary 
to  deal  with  tlion  in  detail.  Attention  may,  however,  be  directed  to  the 
following  points,  namely:— 

(1)  Appointment   of  arbitrators.     The  arbitration  clause  may  contain 
an  express  provision  relating  to  the  appointment  of  arbitrators  (a).     Thus, 
it  may  provide  for  the  appointment  of  a  single  arbitrator  to  be  agreed 
upon  by  the  parties,  or,  in  default  of  agreement,  for  the  appointment  of 
two  arbitrators,  one  of  whom  is  to  be  appointed  by  each  of  the  parlies  ; 
these  arbitrators,  in  their  turn,  may  be  required,  before  entering  upon  the 
reference,  to  appoint  an  umpire,  who  is  to  sit  with  them  and  preside  at 
their  meetings  during  the  reference,  and  who,  in  the  event   of  the  arbi- 
trators disagreeing  (6),  is  to  make  the  award  (c).     Other  forms  of   the 
clause  are  silent  as  to  the  appointment  of  the  arbitrator  or  arbitrators. 
In  this  case  the  provisions  of  the  Arbitration  Act,  1889,  as  to  the  appoint- 
ment of  arbitrators  (d)  applies,  and  the  reference  is  to  a  single  arbitrator 
appointed    by    the    parties,    or,    if    they   are   unable   to   agree,    by   the 
Court  (e). 

(2)  Conduct  of  the  arbitration.     The  jurisdiction  of  the  arbitrators  (/) 
is  defined  and  limited  by  the  terms  of  the  submission,  that  is  to  say,  by 
the  arbitration  clause  in  the  policy  (g),  or,  where  the  reference  is  made  upon 
some  particular  point,  by  the  scope  of  the  reference  (/().     They  have  pow-r 
to  administer  an  oath  (i),  and  witnesses  may  be  summoned  upon  subpoena 

(u)  Truinor    v.     Phoenix     Assurance     Co.  appoint   an  umpire,    or  where    the    umpire 

(1892),  05  L.  T.  825,  per  Lord  COLERIDGE,  refuses  or  is  unable  to  act,  see  Arbitration  Act, 

L.C.J..  at  p.  827  :  "  It  is  said  that  the  Courts  1889  (52  &  53  Viet.  c.  49),  s.  5.     As  to  the 

have  held  that  where  fraud  is  charged  the  power  of    the  parties   to  fill  vacancies,  see 

Courts  will,  as  a  general  rule   .    .    .    stay  the  ibid.,  a.  6. 

investigation  of  that  charge  of  personal  fraud  ^  52  &  53  Viet.  c.  49. 

by  a  private  tribunal   and   insist  upon   its  (e)  Im     ^  2    and   gchedule   j    (fl)_     The 

being  tried  in  public                  have  no  doubt  Court                      int   an    offidal    referee    ^ 

that  is  a  general  rule  .      .   but  in  this  case  arbitrator  (8ee  Yearl    Practice,  1911,  Vol.  II., 

that   point,   to   my   mind    does   not  arise.'  m9)      where    the    dauge          oints    an 

It  is  immaterial  that  if  the  charge  of  fraud  £fficjal    referee    ftg    arbitrator     ^    officiaj 

is  successful  the  policy  will  be  void  ab  imtio  referee  tQ  whom          lication  is  made  is  to 

(Russell    on    Arbitration    (9th    ed  ),    p.    50,  a(^  subject  tQ  any7rder  of  the  Court  as  to 

citing  Dames  v.  Alliance  Assurance  Co.  (1904),  transfer  OI.  oth(.nvi,e  (Arbitration  Act,  1889 

.March  7,  C.  A.    not  reported).  (52  &  53  yj  t       4fl)       3) 

(x)  See  p.  289,  ant,  . 

(y)  52  &  5:5   hct.  c.  49.     For  a  detailed  (/.)  Including,      where      necessary,      the 

account     of     arbitration     proceedings,     see  ul"p.in:v 

1  1  ,  .ssell  on  Arbitration  and  Awards,  9th  ed.  ,  (?)  Harmon     v.     It  extern 

\  See  An    niclix  II  <1903)'   1  Com'  K  K  Can"  49°  (reversed  on 

6    merePPSe    reference    is    to    three  other  grounds  (1903),  22  Can.  Sup.  a  473), 

arbitrators  they  must  be  unanimous  (United  "'here  the  arbitrators  estimated  the  value  of 

Ki^lo,,,  Mutual  Steamship  Assurance  Asso-  the  property  insured  as  at  the  time  of  the 

v.    Houston  and  Co.,  [1896]  2  Q.   B.  insurance    instead    of    at    the   time   of 


5(37  (marine  insurance). 


. 

(c)  As  to  the  power  of  the  Court  where  the  </0  Skippt  r  v.  Grant  (1861),  10  C 

parties   are    unable  to    agree    or  where    an  2.H7. 

appointed  arbitrator  refuses  or  is  unable  to  (»')  Arbitration  Act,   1SS9  (52  &  53  Viet. 

act,  or   where   the    two  arbitrators  do  not  c.  49).  s.  7  (a),  Schedule  I.  (g). 
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to  give  evidence  (fc).  The  arbitrators  may,  and  in  certain  cases  (/)  must 
state,  in  the  form  of  a  special  case  for  the  opinion  of  the  Court, any  question 
of  law  arising  in  the  course  of  the  reference  (m). 

(3)  Making  of  the  award.     The  time  within  which  the  award  is  to  be 
made  may  be  prescribed  by  the  condition,  otherwise  the  award  must  !.>•-• 
made  within  three  calendar  months  after  entering  on  the  reference  (n), 
unless  the  time  for  making  the  award  has  been  enlarged,  either  by  the 
arbitrators  (o),  or  by  the  parties  (p),  or  by  the  Court  (q). 

The  award  must  be  in  writing  (r).  The  arbitrators  may  be  empowered 
by  the  condition  to  make  one  or  more  awards  as  they  think  fit,  and  they 
may  state  the  whole  or  any  part  of  the  award  in  the  form  of  a  special 
case  (s). 

(4)  Effect  of  the  award.     The  award,  once  made,  is  final  (t),  and  cannot 
be  altered   by  the  arbitrators,  except  that  they  are  allowed  to  correct 
any    clerical     mistake    or    error    arising    from    any   accidental    slip    or 
omission  (a1). 

(5)  Powers  of  the  Court.     The  Court  has  power  to  remit  an  award 
either  wholly  or  in  part  to  the  arbitrators  for  their  reconsideration  (if). 
Thus,  the  award  may  be  remitted  where  the  arbitrators  have  exceeded 
their  jurisdiction  in  dealing  with  matters  outside  the  scope  of  the  refer- 
ence (z),  or  where  fresh  evidence  has   been  discovered  which  was  not 
available  before  the  award  was  made,  provided  that  such '  evidence  is 
material  (cr). 

The  Court  has  also  the  power  to  set  aside  (&),the  award  in  the  following 
cases,  namely  :— 

(k)  Arbitration  Act,  1889  (52  &  53  Viet.  c.  been  valued  on  a  wrong  principle,  and  WILLES, 

49),  ss.  8,  18.  As  to  the  facts  necessary  J.,  said,  at  p.  549  :  "  If  that  be  an  error,  it 

to  be  established  and  the  evidence  required  is  either  an  error  of  fact  as  to  the  value  of 

for  the  purpose,  see  pp.  282,  285,  ante.  the  articles,  or  an  error  of  law  as  to  the 

(I)  The  arbitration  clause  may  require  them  principle  upon  which  the  damages  ought  to 

to  state  a  case  on  the  request  of  either  party.  be  assessed.  ...  In  either  case  the  Court 

Any  party  at  any  stage  of  the  proceedings  cannot  interfere."  Wohlenbenj  v.  Lageman 

has  a  right  to  apply  to  the  Court  for  an  order  (1815),  6  Taunt.  251  (marine  insurance), 

directing  the  arbitrators  to  state  a  case  (Re  where  the  Court  refused  to  set  aside  the  award 

Palmer  ami  Co.  and  Hosketi  and  Co.,  [1898]  on  the  suggestion  that  the  arbitrator  had 

1  Q.  B.  131,  C.  A.  (sale  of  goods)).  allowed  transactions  apparently  illegal,  such 
(m)  Arbitration  Act,  1889  (52  &  53  Viet.  as  premiums  on  a  voyage  to  a  hostile  port, 

c.  49),  s.  19.  on  the  ground  that  the  arbitrator's  mistake, 

(n)  Ibid.,  Schedule  I.   (c).     For  the  time  if  any,  was  on  a  question  of  mixed  fact  and 

within    which    an    umpire    must    make    his  law. 

award,  see  ibid.,  Schedule  I.  (e).  (>r)  Arbitration  Act,  1889  (52  &  53  Viet. 

(o)  Ibid.,  Schedule  I.  (c).  c_  49^  s_  7  (c), 

(p)  The  consent  of  the  parties  should  be  (  }  Im        1Q  (J)      For  the  caseg  in  whjch 

expressed  m  writing  (Eeade  v.  Button  (183b),  an^ward  will  or  will  not  be  remitted,  see 

2  M.  &  W.  69  (arbitration)).  Yearl    Practi       1911  pp.  1403,  1404. 

(q)  Arbitration  Act,   1889    52  &  53  Viet.  J  '          '     ,1Qnm   ft0  T    ^   , 

c.  49)  s  9  (z\  H°°Pcr  v-  Bdljour  (1890),  62  L.  T.  b4b 

'  (r)  'ibid.',  Schedule  L,  (c).  (arbitration). 

(s)  Arbitration  Act,   1889  (52  &  53  Viet.          («)  SeKeighlcy  M  axled  and  Co.  andDuranl 

c.  49),  s.  7  (b).  aild  c<>.,  [1893]  1  Q.  B.  405,  C.  A.  (sale  of 

(t)  Arbitration   Act,  1889  (52  &  53  Viet,  goods). 

c.   49),   Schedule   I.   (h) ;    Oldfield  v.   Price          (b)  Arbitration  Act,  1889  (52  &  53  Viet. 

(1859),   6  C.   B.   (N.   s.)  539,   where  it   was  c.    49),    s.    11    (2);    see    generally,    Yearly 

suggested  that  the  property  destroyed  had  Practice,  1911,  pp.  1405,  1406. 
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(i)  Where  the  arbitrators  have  been  guilty  of  misconduct  (c). 
(ii)  Where  the  award  has  been  improperly  procured  (d). 

(6)  Enforcement  of  the  award.     An  award  may  be  enforced  either  by 
an  originating  summons,  or  by  attachment,  or  by  action  (e). 

(7)  Costs   of    the  arbitration.     Except  where  the  condition  provides 
otherwise,  the  costs  of  an  arbitration  are  in  the  discretion  of  the  arbi- 
trators (/),  who  may,  therefore,  fix  the  amount  of  their  own  remuneration 
and  include  it  in  their  award  (n}. 


(c)  As   to    what   constitutes    misconduct, 
see  Re  Fuh»<r  ,{•  Co.  and  Hoskcn  and  Co., 
[1898]  1  Q.  B.  131,  C.  A.  (sale  of  goods).     It 
is  not  misconduct  on  the  part  of  an  umpire  to 
ask  one  of   the  parties   whether   he   would 
undertake    in    any    event    to    take    up    the 
award  and  pay  his  fees  (Kenwortlu/  v.  Queen 
Insurance  Co.  "(1893),  9  T.  L.  R.  181). 

(d)  South  Sea  Co.   v.   Biimslead  (1734),  2 
Eq.    Cas.    Abr.    80    (arbitration) ;     Ives    v. 
.I/M/,V///>  (1737),  1  Atk.  63  (arbitration). 

(e)  Arbitration  Act,   1889  (52  &  53  Viet. 


c.  49),  s.  12;  see  Yearly  Practice,  1911, 
pp.  1409,  1410. 

(/)  Arbitration  Act,  1889  (52  &  53  Viet. 
c.  49),  Schedule  I.  (i). 

(g)  Where  the  amount  of  remuneration 
is  included  in  the  award,  it  is  not  subject 
to  taxation  (Re  Stephens,  Smith  and  Co.  and 
Liverpool  and  London  and  Globe  Insurance  Co. 
(1892),  36  Sol.  Jo.  4»34) ;  if  not  so  included, 
it  forms  part  of  the  costs,  and  may  be  taxed 
as  such  (Re  Prebble  and.  Robinson,  [1892]  2 
Q.  B.  602  (building  agreement)). 
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SECT.  1.    PAYMENT  OF  THE  LOSS. 

SINCE  the  assured's  claim  under  the  policy  is  as  a  rule  (a)  in  the  nature  of 
unliquidated  damages  (b),  the  assured  cannot  be  entitled  to  payment  until 
such  time  as  the  amount  recoverable  has,  or  ought  to  have,  been  ascer- 
tained (c).  The  policy  usually  contains  an  express  condition  that  no 
claim  shall  be  payable  until  all  the  requisite  particulars  have  been  fur- 
nished (d).  It  may,  in  addition,  fix  a  definite  number  of  days  before  which 
no  claim  is  to  be  payable  (e),  and  may  further  limit  the  time  within  which 
any  claims  is  to  be  made  upon  it  (/ ). 

Sub-sect.  1.     To  whom  Payment  is  to  be  made. 

Payment  must  be  made  to  the  assured  himself  (g),  unless  the  insurers 
have  duly  assented  to  the  assignment  of  the  policy  (li),  or  unless  the 

(a)  The  damages  would  be  liquidated  in  peciod  should  have  elapsed  ;    City  qf  London 
the  event  of  a  total  loss   under  a   valued  Fire  Insurance  Co.  v.  Smith  (1887),  15  Can. 
policy.     As    to  valued   policies,    see   p.  97,  Sup.  Ct.  69,  where  the  period  was  30  days. 
ante.  The  period  in  this  case  runs  from  the  time 

(b)  Randall  v.  Litlicjow  (1884),  12  Q.  B.  D.  when  the  particulars  are  delivered  (Rice  v. 
525,  where  it  was  held  that  the  amount  due  Provincial  Insurance  Co.  (1858),  7  U.  C.  C.  P. 
to  the  assured   could   not   be   attached   by  548,  where  the  period  was  60  days  ;   Hatton 
garnishee    proceedings    before    it    had    been  v.  Provincial  Insurance  Co.  (1858),  7  U.  C. 
ascertained.  C.  P.  555,  where  also  the  period  was  60  days). 

(c)  As   to   the   mode   of   ascertaining   the          (/)  See  p.  282,  ante. 

amount  recoverable,  see  p.  277,  ante.  (a)  In    the    case    of    a    joint    policy,    the 

(d)  See  Appendix  II.  receipt  of  any  one  of  the  assured  would  be 

(e)  Johnston    v.     Western    Assurance    Co.  a  sufficient  discharge  to  the  insurers  (Pi  iiniull 
(1879),  4  Tupper's  R.  (U.  C.)  281,  where  the  v.  Harborne  (1848),  11  Q.  B.  368,  per  Lord 
period  was  60  days,  and  it  was  a  condition  DESMAN,  C.J.,  at  p  376). 

precedent  to  an  action  on  the  policy  that  the          (h)  See  p.  215,  ante. 
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proceeds  of  the  policy,  as  distinguished  from  the  policy  itself,  have  been 
validly  assigned  (/),  in  which  cases  payment  must  be  made  to  the  assignee, 
and  his  receipt  is  a  sufficient  discharge  to  the  insurers  (k).  Payment  may 
be  made,  however,  to  an  agent  of  the  assured,  who  is  duly  authorised  to 
receive  payment  on  his  behalf  (I). 

In  the  event  of  the  death  or  bankruptcy  of  the  assured,  his  personal 
representative  (m),  or  trustee  in  bankruptcy  (n),  as  the  case  may  be,  is 
entitled  to  be  paid  as  representing  his  estate.  Their  rights  in  this  respect, 
however,  are  no  greater  than  those  of  the  assured  himself,  and  they  cannot, 
therefore,  enforce  a  claim  for  payment  which  he  could  not  have  enforced 
himself  (o). 

\\  IK  ic  conflicting  claims  are  made  to  the  policy  money  (p),  there  is 
no  statutory  provision  enabling  the  insurers  to  obtain  relief  by  paying  the 
money  into  court  (q).  They  are  entitled,  however,  to  interplead  (r),  pro- 
vided that,  as  is  usually  the  case,  they  have  themselves  no  interest  in  the 
policy  money  (s).  In  the  course  of  the  interpleader  proceedings,  they  may 


(i)  Randdttv.Litkgou)  (1884),  12  Q.  B.  D. 
525  ;  Green  v.  Brand  (1884),  Cab.  &  E. 
410;  see  p.  218,  ante. 

(k)  Judicature  Act,  1873  (36  &  37  Viet.  c. 
66),  s.  25  (6). 

(?)  As  to  the  right  of  the  insurers  to  get 
back  money  wrongfully  paid  to  an  agent, 
see  p.  300,  post. 

(m)  Mildmay  v.  Folgham  (1797),  3  Ves. 
471;  Re  Pollok  (1889),  26  Sc.  L.  R.  515; 
Durrani  v.  Friend  (1851),  5  De  G.  &  Sm.  343 
(marine  insurance) ;  see  p.  223,  ante. 

(n)  Logan  v.  Hall  (1847),  4  C.  B.  598,  per 
MAULE,  J.,  at  p.  613  ;  Berndston  v.  Strung 
(1868),  L.  R.  3  Ch.  588  (marine  insurance). 
Compare  Marriage  v.  Royal  Exchange 
Assurance  Co.  (1849),  18  L.  J.  (CH.)  216,  where 
a  mortgagee  applied  for  an  injunction  to 
restrain  the  insurers  from  paying  the  policy 
money  to  the  assured,  the  mortgagor,  and 
the  Court  refused  to  order  pajnnent  of  the 
money  into  Court,  on  the  ground  that,  as 
the  assured  had  become  bankrupt,  his 
assignees  in  bankruptcy  had  not  yet  been 
made  parties.  But  where  property,  belonging 
bo  a  partner  and  insured  by  him  in  his  own 
name,  is  in  the  order  and  disposition  of  his 
firm,  which  becomes  bankrupt  after  its 
destruction  by  fire,  the  proceeds  of  the 
policy  do  not  pass  to  the  trustee  in  bank- 
ruptcy of  the  firm  (Re  Bakcwcll,  Ex  parie 
Smith  (1818),  Buck,  14!)). 

(o)  Re  Carr  and  tiiui  Fin  Insurant'  Co. 
(1897),  13  T.  L.  R.  18(5,  C.  A.,  where  the 
trustee  failed  on  account  of  the  assured 
having  made  a  fraudulent  claim  ;  JHrkxtm 
v.  Provincial  Insurance  Co.  (1875),  L'f  Can. 
C.  P.  55,  \vhrre  the  trustee  in  bankruptcy 
was  defeated  by  reason  of  a  double  insurance 
effected  by  him  in  ignorance  of  the  fact  thai 


there  was  a  policy  already  in  existence ; 
Jackson  v.  Forster  (1859),  1  E.  &  E.  463  (life 
assurance),  where  the  trustee  in  bankruptcy 
was  held  not  to  be  entitled  to  claim  the 
benefit  of  a  condition  exempting  the  policy 
from  forfeiture  if  third  persons  had  acquired 
interests. 

(p)  See  Randall  v.  Litfigow,  supra,  where 
the  insurers  had  submitted  to  a  garnishee 
order  in  respect  of  the  amount  due  to  the 
assured  before  it  had  been  ascertained,  and 
it  was  held  that  they  were  not  entitled  to 
interplead,  as  between  the  garnishees  and 
the  trustee  to  whom  the  assured  had  assigned 
the  debt  due  from  the  insurers  after  it  had 
been  ascertained. 

(q)  The  Life  Assurance  Companies  (Pay- 
ment into  Court)  Act,  1896  (59  Viet.  c.  8), 
is,  as  its  name  shows,  confined  to  life  assurance 
companies  (ibid.,  s.  2).  Nor  does  the  Trustee 
Act,  1893  (56  &  57  Viet.  c.  53),  s.  42,  which 
enables  trustees  to  make  a  payment  into 
Court,  apply,  since  the  insurers  are  not 
trustees  (Jlatthcic  v.  Northern  Assurance  Co. 
(1879),  9  Ch.  D.  80  (life  assurance)),  although 
a  petitioner  asking  for  payment  out  of  Court  of 
any  money  so  paid  in,  cannot  avail  himself 
of  the  objection  (AY  Haycock's  Policy  (1876), 
1  Ch.  D.  (ill  (life assurance) ),  followed  in  Re 
Million's  Trust*  ( IS7D),  12  Ch.  D.  175  (deposit 
at  bank)).  If  the  money  has  been  legally 
assigned,  a  paj'inent  into  Court  may  be  made 
by  virtue  of  the  Judicature  Act.  KS7.'!  (.'!(>  &  37 
Viet.  e.  i iii),  s.  25  (6),  instead  of  interpleading. 

(r)  I'ari*  v.  (lit/nun  (1813),  G.  Coop.  5<> ; 
J'ni</i  iitinl  Axxiirancc  Co.  v.  Thomas  (18li7), 
L.  R.  3  Ch.  74  (life  assurance).  But  the 
money  may  be  paid  over  by  the  insurers 
under  an  agreement  reserving  the  rights  of 
the  parties  (Re  Bark/  r.  E.r  partc  Gorely,  as 
reported  (1864),  13  W.  R.  60). 

(«)  R.  S.  C.  Orel.  57,  r.  2  (a). 
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be  directed  to  pay  the  money  into  Court,  and  they  may  thus  obtain  a  valid 
discharge  against  all  claimants  (t). 

Sub-sect.  2.    Form  of  Payment. 

Payment  must  be  made  in  cash,  unless  the  assured  agrees  to  accept 
some  other  form  of  payment  (u).  An  agent,  therefore,  who  is  authorised 
to  collect  payment  from  the  insurers  on  behalf  of  the  assured  has  no 
implied  authority  to  take  a  bill  of  exchange  in  payment,  and  the  insurers 
will  not  be  discharged  by  a  payment  in  that  form,  even  though  the  bill 
is  discounted  by  the  agent,  and  honoured  by  them  at  maturity,  unless  the 
proceeds  have  come  to  the  hands  of  the  assured  (x).  Where,  however, 
the  payment  is  made  by  cheque,  it  may  be  regarded  as  a  payment  in  cash, 
if  the  cheque  is  duly  honoured  (y). 

Where  the  assured  has  agreed  to  take  payment  by  means  of  a  bill  of 
exchange,  he  may,  upon  its  dishonour,  sue  either  upon  the  bill  or  upon 
the  original  consideration  (z),  unless  he  has  taken  the  bill  in  full  discharge 
of  the  insurers'  obligation,  in  which  case  he  can  sue  only  on  the  bill  (a). 

In  any  action  upon  a  policy  of  insurance  the  jury  may,  if  they  think  fit, 
award  damages  in  the  nature  of  interest  over  and  above  the  amount 
recoverable  under  the  policy  (b).  Such  interest  may  be  calculated  from 
the  day  of  the  fire  (c).  The  rate  of  interest  awarded  must  not  exceed  the 
current  rate  (d). 

Sub-sect.  3.     Ex  gratia  Payments. 

Insurers  may,  and  frequently  do  make  payments  to  the  assured  in 
respect  of  losses  for  which  they  are  not  legally  liable  under  the  terms  of 
their  policies  (e).  Such  payments,  which  are  known  as  ex  gratia  pay- 
ments, are  usually  made  in  cases  of  hardship,  for  the  purpose  of  not  only 
relieving  the  particular  assured,  but  also  of  enlarging  the  reputation  of 
the  insurers  for  fair  dealing  (/).  The  making  of  such  payments  is  in  the 

(t)  R.  S.  C.  Ord.  57,  r.  2  (c).  (a)  Sayer  v.  Wagstaff  (1843),  14  L.  J.  (CH.) 

(u)  Times    Fire  Assurance  Co.   v.  Hawke  116  (promissory  note). 

(1858),  28  L.  J.  Ex.  317,  per  BRAMWELL,  B.,  (6)  Civil  Procedure  Act,  1833  (3  &  4  Will.  4, 

at  p.  318  :    "  As  between  the  company  and  c.  42),  s.  29. 

the  assured,   the   contract   was  one   of   in-  (c)  Montreal  Assurance  Co.  v.  McGittivray 

demnity,  and  they  might  have  agreed  to  take  (1857),  2  L.  Can.  Jur.  221   (reversed  without 

a  wall,  or  a  load  of  barley,  in  satisfaction."  affecting  this  point  (1859),   13  Moore  P.  C. 

Compare  the  similar  principles  governing  the  87) ;     see,    however,    Mackie    v.    European 

payment  of  premium  ;   seep.  179,  ante.     As  Assurance  Co.   (1869),  21  L.  T.    102,  where 

to  the  insurer's  right  to  recover  back  money  interest  was  awarded  from  a  later  date, 

paid  to  the  assured,  see  p.  300,  post.  (d)  Civil  Procedure  Act,  1833  (3  &  4  Will. 

(x)  The  Netherholme,    Hine    v.   Steamship  4,  c.  42),  s.  28.     For  cases  in  which  interest 

Insurance  Syndicate  (1895),  72  L.  T.  79,  C.  A.  was  given,  see  Mackie  v.  European  Assurance 

(marine  insurance).  Co.,    supra ;      Rossiter    v.     Trafalgar    Life 

(y)  Ibid.,  per  Lord  ESHEK,  M.R.,  at  p.  82.  Assurance  Association  (1859),  27  Beav.  377 

(z)  Re  State  Fire  Insurance  Co.,  Ex  parte  (life  assurance). 

Meredith  (1863),  32  L.  J.  (CH.)  300,  where  it  (e)  Taunton  v.  Royal  Insurance  Co.  (1864), 

wa«  hold  that  the  assured  in  proving  in  the  2  H.  &  M.  135,  where  the  losses  were  caused 

liquidation  of  an  insurance  company  was  not  by   an   explosion   of   gunpowder,    and    were 

bound  as  regards  a  bill  given  in  payment  of  within  an  exception  in  the  various  policies 

the  loss,  by  a  clause  contained  in  the  policy  concerned, 

limiting  the  liability  of  the  shareholders.  (/)  Tomkinson  v.  South-Eastern  Railway 
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ordinary  course  of  fire  insurance  business,  and  is  therefore  within  the 
powers  of  an  insurance  company  (g}. 

Sub-sect.  4.     Application  of  the  Proceeds. 

The  assured,  upon  being  paid  his  insurance  money  by  the  insurers, 
may,  as  a  general  rule,  deal  with  it  as  he  thinks  fit.  The  mere  fact  that 
some  other  person  has  an  interest  of  some  kind  in  the  property  destroyed 
does  not  give  him  any  right,  as  against  the  assured,  to  a  share  in  the  pro- 
ceeds (h).  Thus,  a  tenant  for  life  or  a  tenant  in  tail,  who  is  under  no 
obligation  to  insure  the  settled  property  (i),  but  who  does  insure  it  out  of 
his  own  pocket  (k),  is  entitled,  as  against  the  remainderman  under  the 
settlement,  to  retain  for  his  own  benefit  any  money  received  from  the 
insurers  in  consequence  of  the  destruction  of  the  settled  property  (I), 
unless  his  intention  in  insuring  was  to  protect  the  interests  of  the  remainder- 
man as  well  as  his  own  (m).  He  may,  nevertheless,  if  he  thinks  fit,  abandon 
all  claim  to  the  money,  and  make  a  gift  of  it  to  the  remainderman,  in  which 
case  it  will  not  pass  to  his  personal  representatives  after  his  death  (?i). 

Similarly,  as  a  general  rule,  neither  the  lessor  nor  the  lessee  (o)  has  any 


Co.  (1887),  35  Ch.  D.  675  (company),  per 
KAY,  J.,  at  pp.  678,  679,  discussing  Taunton 
v.  Royal  Insurance  Co.  (1864),  2  H.  &  M.  135 ; 
Henderson  v.  Bank  o]  Australasia  (1888),  40 
Ch.  D.  170  (company),  per  NORTH,  J.,  at 
pp.  176,  177. 

(17)  Taunton  v.  Royal  Insurance  Co.,  supra, 
where  the  court  refused,  upon  the  application 
of  a  shareholder,  to  restrain  the  company 
from  making  such  payments,  approved  in 
Breay  v.  Royal  British  Nurses'1  Association, 
[1897]  2  Ch.  272,  C.  A.  (company),  per 
LINDLBY,  L.  J.,  at  p.  277.  As  to  the  effect  of 
an  ex  gratia  payment  in  reinsurance,  see  p. 
362,  post. 

(h)  Collingridge    v.    Royal    Exchange    As- 
surance Co.  (1877),  3  Q.  B.  D.  173  ;  Gillespie 
v.  Miller,  Son   and   Co.  (1874),    1    R.    (Ct. 
of     Sess.)     423,      per      Lord     Justice-Clerk 
(MONCRIEFF),  at  p.  433  :    "  He  alone  reaps 
the  benefit  who  creates  the  insurance.    When 
the  insured  has  been  indemnified,  the  contract 
of  the  insurer  has  been  fully  executed,  and 
the  person  who  effects  the   insurance  is  not 
bound   to   communicate   the   benefit   of   his 
insurance  to  any  third  party,  whatever  his 
interest  in  the  subject  insured."     Compare 
Durrani  v.  Friend  (1851),  5  De  G.  &  Sm.  343 
(marine  insurance),  where  a  legatee  of  chattels 
was  held  not  to  be  entitled  to  the  proceeds  of 
an    insurance    upon    them    effected    by    the 
testator,  as  against  the  executor,  the  chattels 
and  the   testator   having   been  lost   in   the 
same  ship,  and  the  legatee  being  unable  to 
prove  that  the  testator  perished  first ;    but 
see  Rayner  v.  Preston  (1881),  18  Ch.  D.  1  C.  A., 
per  COTTON,  L.J.,  at  p.  8. 

(i)  As  to  the  cases  in  which  he  is  under 
such  an  obligation,  see  p.  35,  ante. 

(k)  Warwicker  v.  Bretnall  (1883),  23  Ch.  D 


188,  explaining  on  this  ground  Rook  v.  Worth 
(1750),  1  Ves.  Sen.  460,  per  Lord  HARDWICKE, 
at  p.  461. 

(1)  Warwicker  v.  Bretnall,  supra,  following 
Seymour  v.  Vernon  (1852),  21  L.  J.  (CH.)  433  ; 
Onussen  v.  Whatman  (1905),  93  L.  T.  101. 
This  is  subject  to  the  right  of  the  remainder- 
man to  claim  reinstatement,  in  which  case 
the  tenant  for  life  is  not  entitled  to  a  charge 
in  respect  of  the  premiums  paid  (Re  Quicb  'a 
Trusts,  Poltimore  v.  Quicke,  [1908]  1  Ch.  887). 
It  is  immaterial  that,  as  between  the  assured 
and  the  insurers,  the  assured  was  not  entitled 
to  recover  the  full  amount  (Dalgleish  v. 
BucJianan  (1854),  16  Dunl.  (Ct.  of  Sess.)  332, 
per  Lord  IVORY,  at  p.  338). 

(m)  Compare  Parry  v.  Ashley  (1829),  3 
Sim.  97,  where  a  person  who  was  both  devisee 
of  property  subject  to  a  charge  and  executrix, 
renewed  a  policy  on  the  property,  and  it  was 
held  that  the  proceeds  of  the  policy  were 
subject  to  the  charge,  the  renewal  bavins; 
been  made  in  her  capacity  as  executrix, 
commented  on  in  Warwicker  v.  Bretnall, 
xnpra  :  Castellain  v.  Preston  (1883),  11 
Q.  B.  D.  380,  C.  A.,  per  BOWES,  L.J.,  at  p. 
398. 

(»)  Xorris  v.  Harrison  (1817),  2  Madd.  268, 
as  explained  in  Wartricker  v.  Bretnall,  supra. 
But  the  tenant  for  life  is  entitled  to  a  reason- 
able term  for  considering  whether  the  money 
is  to  be  applied  in  rebuilding  (Gaussen  v. 
Whatman,  supra,  where  the  money  was 
invested  for  14  years  in  the  names  of  the 
trustees  of  the  settlement,  and  it  was  held 
that  the  tenant  for  life  had  not  abandoned 
his  right  to  it). 

(o)  Leeds  v.  Cheetham  (1827),  1  Sim.  146, 
where  the  lessor  was  under  covenant  to 
rebuild. 
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right  as  such  to  share  in  the  proceeds  (p)  of  any  policy  effected  by  the  other 
in  respect  of  the  demised  property.  In  the  same  way  a  purchaser  of 
property  cannot  claim  to  share  in  the  proceeds  of  a  policy  effected  by  the 
vendor  (</)  ;  nor  has  a  mortgagor  any  claim  upon  a  policy  effected  by  the 
mortgagee.  On  the  other  hand,  a  mortgagee  is  by  statute  (r)  entitled 
without  prejudice  to  any  obligation  to  the  contrary  imposed  by  law  (s), 
or  by  special  contract  (/,),  to  require  that  all  money  received  under  an  in- 
surance be  applied  in  or  towards  discharge  of  the  money  due  under  his 
mortgage. 

A  right  to  share  in  the  proceeds  of  another  person's  policy  may,  how- 
ever, exist,  and  the  person  possessing  it  is  accordingly  entitled  to  enforce 
it  against  the  assured  in  an  action  of  money  had  and  received  (w).  The 
exercise  of  this  right  is  subject  to  the  following  rules,  namely- 

(1)  Where  the  assured  is  compelled  by  statute  to  hand  over  the  whole 
or  part  of  the  proceeds  of  his  insurance  to  another  person  (x),  the  provisions 
of  the  particular  statute  in  that  behalf  must  be  observed. 

(2)  Where  the  assured  at  the  time  of  effecting  the  policy,  intended  to 
cover  not  only  his  own  interest  in  the  subject-matter  of  insurance,  but 
also  the  interest  of  the  person  claiming  to  share  in  the  proceeds  of  the  in- 
surance (y),  he  must,  on  receiving  the  insurance  money  from  his  insurers, 
account  to  such  person  for  his  share.     In  this  case  the  assured  is  in  the 
position  of  a  trustee  in  respect  of  the  amount  attributable  to  such  person's 
interest  (z),  and  payment  over  of  this  amount  may  be  enforced,  in  case  of 
need,  by  an  action  for  money  had  and  received  (a). 

(3)  Where  the  assured  is  responsible  to  some  other  person  for  the 
safety  of  the  subject-matter,  he  must,  in  the  event  of  fire,  make  good  its 
loss  (b).    For  this  purpose  he  may  avail  himself  of  the  proceeds  of  any 
insurance  effected  by  him,  but  the  existence  of  the  insurance  does  not 
confer  upon   the  person  entitled  to  be  indemnified  any  right  as  such  to 
the  proceeds  (c),  unless  it  was  the  assured's  intention  at  the  time  of  insuring 

(p)  As  to  the  right  in  such  a  case  to  claim  C.J.,  at  p.  881  ;    London  and  North-Western 

reinstatement,  see  p.  308,  post.  Railway  Co.  v.  Glyn  (1859),  1  E.  &  E.  652, 

(q)  Rayner  v.  Preston  (1881),  18  Ch.  D.  1.  per  WIGHTMAN,  J.,  at  p.  660  :  "  They  must . . . 

For  the  converse  case  where  the  insurance  be  considered  as  having  insured  the  goods, 

was  effected  by  the  purchaser,  see  Bartlett  v.  which  they  held  in  trust  as  carriers,  for  the 

Looney  (1877),  3  Viet.  L.  R.  14.  benefit  of  the  owners,  for  whom  they  will 

(r)  Conveyancing   and    Law    of    Property  hold  the  amount  recovered,  as  trustees,  after 

Act  (44  &  45  Viet.  c.  41),  s.  23  (4).  deducting  what  is  due  in  respect  of  their 

(s)  As  to  the  right  of  persons  interested  own  charges  upon  the  goods  ;  "  and  at  p. 

in  the    property  to   claim  reinstatement,  see  661  :    "  It  is  true  that  this  insurance  is  in 

p.  308,  post.  the  nature  of  a  voluntary  trust  undertaken 

(t)  See  p.  407   post.  by  the  plaintiffs  without  the  knowledge  of 

(u)  Sidaways  v.  Todd  (1818),  2  Stark.  400.  the   ccstuis  que  truslcnt,  the   owners  of   the 

As  to  the  cases  in  which  a  person  may  call  goods  ;    but  it  is  a  trust  clearly  binding  on 

upon  the  assured  to  reinstate,  see  pp.  308,  the  plaintiffs  in  equity,  who  will  hold  the 

311,  post.  amount  which  they  now  recover,  in  the  first 

(x)  See  p.  311,  post.     As  to  the  rights  of  place  for  the  satisfaction  of  their  own  claims, 

mortgagors  and  mortgagees  under  statute,  and  in  the  next,  as  to  the  residue,  in  trust  for 

see  p.  401,  post.  the  owners." 

(y)  Gillespie  v.  Miller,  Son  and  Co.  (1874),  (a)  Sidaivays  v.  Todd,  supra. 

1  R.  (Ct.  of  Sess.)  423  ;  see  p.  270,  ante.  (b)  See  p.  386,  post. 

(z)  Waters  v.  Monarch  Fire,  etc.  Assurance  (c)  Martineau  v.  Kitching  (1872),  L.  R.  7 

Co.  (1856),  5  E.  &  B.  870,  per  Lord  CAMPBELL    :  Q.  B.  436. 
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to  confer  it(d),or  unless  there  is  some  contract,  express  or  implied,  to  that 
effect  (e). 

(4)  Where  the  assured  has  received  from  the  insurers  an  amount  in 
excess  of  the  value  of  the  interest  or  interests  which  he  intended  to  insure, 
the  fact  that  such  excess  expressly  represents  the  value  of  some  other 
person's  interest,  gives  that  person  no  right  to  claim  it  (/ ).  The  insurers, 
indeed,  may  be  entitled  to  recover  it  back  as  being  more  than  a  full  in- 
demnity to  the  assured  (a)  ;  but  if  they  do  not  choose  to  do  so,  a  person 
whose  interest  the  assured  never  intended  to  protect  cannot  avail  himself 
of  it  against  the  wishes  of  the  assured  (/i). 

Sub-sect.  5.     Payment  by  Mistake. 

Where  the  insurers  have  made  a  payment  to  the  assured  in  respect  of 
a  loss,  they  may  be  entitled  to  recover  back  the  money  which  they  have 
paid,  upon  the  ground  that  they  paid  it  under  a  mistake  of  fact.  Where 
the  payment  has  been  made  in  the  first  instance  to  an  agent  on  behalf  of 
the  assured,  they  are  entitled  to  recover  it  back  from  the  agent  (i), 
provided  that  the  agent  has  not  paid  the  money  over  to  his  principal 
before  notice  of  their  claim  (k). 

The  cases  in  which  the  insurers  are  entitled  to  claim  repayment  of  the 
sum  paid  under  the  policy  in  an  action  of  money  had  and  received  on 
the  ground  that  the  original  payment  was  made  by  mistake  are  the 
following,  namely  :— 

(1)  Where  the  insurers  made  the  payment  in  the  mistaken  belief  that 
there  was  a  valid  policy  in  existence  at  the  time  of  the  loss.  Thus,  the 
policy  may  have  lapsed  through  the  failure  of  the  assured  to  pay  the 
premium  for  renewal  within  the  prescribed  time  (I),  or  it  may  have  been 

(d)  Waters  v.  Monarch  Fire,  etc.  Assurance  — an  absolute  stranger  to  the  whole  transac- 
Co.  (1856),  5  E.  &  B.  870,  per  Lord  CAMPBELL,  tion— to  come  against  ine  with  a  demand  to 
C.J.,  at  p.    880;  London  and  North-Western  deliver  up  to  him  what  I  had  thus — it  may 
Railway  Co.  v.  Glyn  (1859),  IE.    &  E.    652,  be    without    a    good    legal    title — recovered 
per  WIGHTMAN,  J.,  at  p.  661.  from    another    party    with    whom    or    with 

(e)  Martineau  v.  KitcJiiixj,  (1872)  L.  R.  7  whose   rights   he  does   not  connect   himself 
Q.  B.  436;  Reynard  v.  Arnold  (1875),  L.  R.  directly  or  indirectly."     Compare  Grant  v. 
10  Ch.  386.     Such  a  contract  may  be  implied  Hill  (1812),  4  Taunt.  380  (marine  insurance), 
from  the  existence  of  a  covenant  to  insure.  where   the    assured    had    recovered    moneys 
coupled  with  an  undertaking  to  lay  out  the  under  a  policy  although  he  had  no  insurable 
proceeds  in  reinstatement  (Garden  v.  I infra 'm  interest,  and  it  was  held  that  the  person  in 
(1852),  23  L.  J.  (CH.)  478,   jirr  Lord  CRAN-  whom  he  had  averred  the  interest  to  be  in 
WORTH,  L.C.,  at  p.  47'.l.  explained  in  Lees  v.  his  action  against  the  insurers  had  no  claim 
\Vhiteley  (1866),  L.  R.  2  Eq.  J 43,  per  KIXDERS-  against  him,  on  the  ground  that  the  mere 

LEY,  V.C.,  at  p.  149,  and  Rayner  v.  Preston  fact  of  insuring  in  another  person's  name 

(1881).  18  Ch.  D.  1,  C.  A.,  per  COTTON,  L.J.,  gives  that  person  no  claim  to  the  proceeds  of 

at  p.  7),  but  not  from  the  existence  of  a  cove-  the  insurance, 

nant  to  insure  alone  (Lees  v.  Whitclcy,  supra).  (g)  Castcllain  v.  Preston  (1883),  11  Q.  B.  D. 

(f)  Dalgleish    v.     Buchanan    (1854),     15  380,  C.  A. 

Dunl.  (Ct.  of  Sess.)  332,  per  Lord  IVORY,  at  (h)  DaMeish  v.  Buchanan,  supra. 

p.  338  :       If  I  insure  a  third  party  s  property  , ..    „  „           ,,       .        l-,~--,\   o  r<           KCF 

in  which  I  have  no  insurable  interest,  what-  ,    ('>. Bldlcr  v"  H<\rnao>l  (1 '  "  >»  2  CowP'  Obb 

ever  objection  the  insurance  office  may  on  (marine  insurance). 

that  account  take  to  my  own  title  to  recover,  (*)  Holland  v.  Russell  (IbbJ),  4    B.   &  b. 

yet  if  I  do  recover— by  assent  of  the  insuranre  li  Ex-  Ch-  (ma™e  insurance). 

nttire    or    otherwise — that    most    as  mvilly  (I)  Kelt;/  v.  tiolari  (1841),  9  M.  &  W.  54 

could  never  raise  up  a  title  in  the  third  party  (life  assurance). 
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void  ab  initio  (m),  or  become  void  during  its  currency,  by  reason  of  his 
conduct. 

(2)  Where  the  insurers  made  the  payment  in  the  mistaken  belief  that 
a  loss  had  happened  within  the  meaning  of  the  policy.     It  may  appear 
when  the  facts  are  fully  investigated,  that  the  property  insured  was  never 
destroyed  at  all,  or,  if  it  was  destroyed,  that  its  destruction  was  attribu- 
table, not  to  a  fire  within  the  meaning  of  the  policy,  but  to  some  other  cause, 
such  as,  for  instance,  an  excepted  peril,  or  arson  by  the  assured  himself  (??). 

(3)  Where  the  insurers  make  the  payment  in  the  mistaken  belief  that 
the  loss  sustained  by  the  assured  is  greater  than  it  is  in  reality.     The 
assured  may  have  overestimated  the  extent,  and  value  of  the  loss  (o), 
or  he  may  have  omitted  to  credit  his  insurers  with  any  sums  which  he  may 
have  already  received  from  other  sources  in  diminution  of  the  loss  (p). 
In  this  case  the  insurers  are  not  necessarily  entitled  to  recover  the  whole 
sum  paid  by  them,  since  the  assured  has  a  right  to  his  indemnity  under 
his  policy.     They  cannot,  therefore,  claim  to  be  repaid  more  than  the 
excess  of  the  sums  received  by  the  assured  over  the  actual  amount  of  his 
loss  (q).     Where,  however,  the  assured  has  been  guilty  of  fraud,  and  has 
dishonestly  put  forward  a  claim  which  he  knows  to  be  in  excess  of  his  real 
loss,  he  forfeits  all  benefit  under  the  policy  (r),  and  the  whole  amount  paid 
by  the  insurers  will  have  to  be  repaid  (s). 

It  is  not  necessary  to  show  that  the  insurers  did  not  discover,  and  could 
not  have  discovered,  the  true  facts  of  the  case  till  after  they  had  made  the 
payment.  Their  right  depends  solely  upon  the  state  of  their  minds  at 
the  time  of  making  it  (t).  If  they  then  believed  that  the  facts  were  such 
as  to  justify  them  in  paying  the  assured,  they  are  entitled  to  be  repaid, 
and  it  is  no  answer  to  their  claim  to  show  that  they  could,  before  payment 
of  the  loss,  have  discovered  the  truth  if  they  had  chosen  to  make  inquiries, 
or  even  that  they  had  known  it  at  an  earlier  date  (u}.  A  payment  is 
equally  a  payment  by  mistake  whether  it  is  attributable  to  ignorance, 
inadvertence,  or  forgetfulness. 

The  insurers  cannot,  however,  rely  upon  the  fact  that  they  were  un- 
acquainted with  the  true  state  of  facts  at  the  time  of  payment  in  the 
following  cases,  namely  :— 

(1)  Where  the  payment  was  made  under  a  compromise  (x),  provided 
that  the  assured  did  not  act  fraudulently  (y). 


(m)  Compare  Strickland  v.  Turner  (1852),  further,  p.  324,  post. 

7  Ex.  209  (sale  of  annuity).  (q)  See  p.  263,  ante. 

(M)  Queen     Insurance     Co.     v.     Devinney  (r)  See  p.  259,  ante. 

(1878),  25  Grant  (U.  C.),  394,  where  a  com-  (s)  See  Assicurazioni  Generuli  de  Trieste  v. 

promise  was  set  aside  on  the  discovery  of  Empress  Assurance  Corporation,  Ltd.,  [1907] 

the  true  facts  of  the  case.  2  K.   B.   814  (marine  insurance).     Compare 

(o)  Cox  v.  Prentice  (1815),  3  M.  &  S.  344  Queen  Insurance  Co.  v.  Devinney,  supra. 

(money     had     and     received);      Nen-aU    v.  (t)  Kelly  v.  Solar i  (1841),  9  M.  &  W.  54 

Tomlinson  (1871),  L.  R.  6  C.  P.  405  (money  (life  assurance),  per  Lord  ABINGER,  at  p.  58. 

paid  by  mistake).  (u)  Ibid.,  per  Lord  ABESTGER,  at  p.  58,  and 

(p)  Compare  Darrell  v.  Tibbitts  (1880),  11  per  PARKE,  B.,  at  p.  59. 

Q.  B.  D.  560,  C.  A.,  per  THESIGER,  L.J.,  at  (x)  Brooks  v.  MacDonnell  (1835),  1  Y.  &  C. 

p.  568  ;    Townsend  v.  Crowdy  (1860),  8  C.  B.  500  (marine  insurance). 

(N.  s.)  477  (money  paid  by  mistake);    see  (y)  Queen  Insurance  Co.  v.  Devinney,  supra. 
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(•2)  Where  the  payment  was  made  under  compulsion  of  legal  process  (z), 
unless  the  assured  has  taken  an  unfair  advantage  of  the  insurers  or  has 
acted  unconscientiously,  knowing  that  he  has  no  right  to  the  money  (a). 

(3)  Where  the  insurers  waive  inquiry,  and  make  the  payment  without 
reference  to  the  truth  or  falsehood  of  the  fact  (&). 

If  the  insurers  are  at  the  time  of  payment  acquainted  with  the  true 
state  of  facts  it  cannot  be  said  that  there  is  any  mistake  of  fact,  and  they 
cannot,  therefore,  recover  the  money  which  they  have  paid.  Nor  can 
they  recover  it  where  the  mistake  is  one  of  law  and  not  of  fact  (c). 

SECT.  2.     REINSTATEMENT. 

Reinstatement,  in  the  widest  sense  of  the  word  (d),  means  the  restoring 
of  the  property  insured  to  the  condition  in  which  it  was  immediately 
before  the  loss  ;  in  the  case  of  a  total  loss,  by  rebuilding  the  premises  or 
replacing  the  goods,  as  the  case  may  be,  and  in  the  case  of  a  partial  loss, 
by  executing  the  necessary  repairs  (e). 

Apart  from  the  provisions  of  some  statute,  or  the  terms  of  some  con- 
tract, the  insurers  cannot  be  compelled  to  make  good  the  assured's  loss  by 
reinstating  the  property  insured,  since  the  obligation  imposed  by  the 
policy  is  an  obligation  to  pay  money,  and  money  only  (/  ).  Nor  have  they 
the  right  to  insist  against  the  will  of  the  assured  upon  making  good  his 
loss  by  reinstatement,  since  they  cannot  without  his  consent  substitute 
one  method  of  performance  for  another,  and  they  do  not  thereby  discharge 
the  obligation  which  they  have  undertaken  (g).  Further,  the  assured, 
after  he  has  received  from  the  insurers  the  money  payable  under  his  policy, 
cannot  be  required  to  expend  it  himself  upon  reinstatement,  since  in  his 
hands  it  is  his  own  property  at  his  absolute  disposal  (h).  Reinstatement 
may.  however,  take  place  in  the  following  cases,  namely  :— 

(1)  Where  there  is  a  condition  in  the  policy,  by  which  the  insurers 
reserve  the  right,  if  they  think  fit,  to  make  good  the  assured's  loss  or  damage 
by  rein -la!  i  merit,  instead  of  by  a  monej-  payment  (i). 

(2)  Where  the  Fires  Prevention  (Metropolis)  Act,  1774  (k),  by  which 
the  insurers  are  bound  in  certain  cases  to  reinstate  the  property  destroyed 
or  damaged,  is  applicable  (/). 

(z)  Marriott  v.  Hampton  (1797),  7  T.   R.  replacing  the  property  insured  ;  see  Appendix 

L'liT  (money  paid  by  mistake).  II. 

(</)    II ' a nl  mid  Co.  v.  Wallis,  [1900]  1  Q.  B.  (e)  Anderson    v.    Comtm  rcinl    I'nlon    As- 

675  (work  and  labour),  per  KENNEDY,  J.,  at  surance  Co.  (1885),  34  W.  R.  189,  C.  A.,  per 

pp.    678,    679,    distinguishing    Marriott    v.  Lord  ESHEK,  M.R.,  at  p.  190,  and  per  Bern  i  N. 

Hampton,     supra.     Similarly,     the     assured  L.J.,  at  p.  191. 

i  annul  retain  the  money  paid  by  the  insurers,          (/)  Iini/mr  v.  I'rexton  (1881),  18  Ch.  D.  1, 

even  though  he  has  recmrnil  if,  by  action,  if  C.  A.,  per  I'.KKTT,  L..I..  at  p.  9. 
he  is  afterwards  indemniti«-d«//««de(iowJf'»re          (g)  Times  Fire  Assurance   Co.    v.    Hawke 

Assurance  Co.  v.  Oakley  (1888),  4  T.  L.  R.  (1858),  28  L.  J.  (EX.)  317,  per  BRAMWELL,  B., 

309).  at  p.  318. 

(b)  Kelly  v.  Solan  (1841),  9  M.  &  W.  54          (h)  gee       31Q         f 
(life  assurance),  per  PAKKE,   1?.,  at  p.  59.  ;.. '  . 

,,,   BUbie   v. Lmley   (1802),  2   East,  4(59  J>  For  examples  of  such  a  condition,  see 

(marine  insurance). 

(,/)  The  usual  form  of  condition  provides 
fur     rebuilding,     reinstating,     repairing,     or          (/)  See  p.  308,  post. 
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(3)  AVhere  the  assured,  after  receiving  from  the  insurers  a  money  pay- 
ment as  an  indemnity  for  the  loss,  is  under  an  obligation  as  regards  certain 
persons  to  expend  the  money  so  received  in  reinstatement.  Such  an 
obligation  may  be  imposed  either  by  statute,  or  by  contract  (m). 

Sub-sect.  1.     Reinstatement  under  a  Condition. 

A  policy  of  fire  insurance  almost  invariably  contains  a  condition  by 
which  the  insurers  are  given  the  right  of  electing  to  reinstate  the  property 
destroyed  or  damaged  instead  of  making  a  money  payment  (ri).  The 
effect  of  the  condition  is  not,  however,  to  transform  the  policy  into  a 
contract  to  reinstate  ;  it  remains  a  contract  to  pay  a  sum  of  money, 
subject  to  the  right  of  the  insurers  to  substitute  at  their  election  another 
mode  of  discharging  their  obligation  (o).  Until  they  have,  in  fact,  elected 
to  exercise  this  right,  their  obligation  to  make  a  money  payment  con- 
tinues (p) ;  and  the  assured  cannot  refuse  to  accept  such  payment  on  the 
ground  that  a  reinstatement  would  be  more  advantageous  to  him,  since 
the  condition  is  imposed  for  the  benefit  of  the  insurers,  and  its  object  is 
to  prevent  them  from  having  to  pay  the  full  measure  of  indemnity  (q). 
On  the  other  hand,  an  assignee  of  the  proceeds  of  the  policy,  even  where 
the  insurers  have  assented  to  the  assignment,  cannot  prevent  them  from 
exercising  their  right  of  electing  to  reinstate,  since  by  virtue  of  his  assign- 
ment he  acquires  no  larger  right  than  the  assignor  (r). 

The  condition  as  to  reinstatement  usually  deals  with  the  following 
points,  namely  :— 

(1)  The  time  within  which  the  insurers  must  elect  to  exercise  their 
option  of  reinstating  the  property  insured.  The  condition  may  specify 
a  period  before  or  after  the  expiration  of  which  the  option  is  to  be 
exercised  (s)  ;  or  it  may  contain  no  reference  to  time  at  all,  in  which 
case  the  option  must  be  exercised  within  a  reasonable  time  (t).  Some- 
times the  insurers  are  expressly  empowered  to  exercise  their  option  at 
any  time  even  after  the  amount  of  the  loss  or  damage  has  been  adjusted 
or  ascertained  or  an  award  or  judgment  made  or  obtained  (#). 

The  insurers  may,  however,  before  the  expiration  of  the  time  allowed 

(m)  See  p.  310,  post.  rian  Colonial  Bank  v.  Grahamstown  Fire  In- 

(n)  See    Appendix    II.,    Sadlers'     Co.     v.  surance  Co.  (1885),  5  Buchanan  (East.   Dist. 

Badcock  (1743),  2  Atk.  554,  per  Lord  HARD-  Ct,  Cape),  61). 

WICKE,  L.C.,  at  p.  556.  (r}  May>  ss.  426,  447. 

(o)  They  wall,  therefore,  not  be  restrained  D.              D       ,  „     , 

by  an  injunction  from  exercising  it  (Bissett  v.  (s)  Bis8?U  v'  R^al  E*C^W  -  <su™<*  C°-> 

Bowl  Exchange  Assurance  Co.  (1821),  Shaw  8ll!>™>    wher«    *?«    cond^°»    provided    for 

(Ct   of  Sess  )    1741  reinstatement  at  the  end  ot  bO  days  after 

(p)  Compare  Brown  v.  Royal  Insurance  Co.  notlce  of  loss' 

(1859),  1  E.  &  E.  853,  per  Lord  CAMPBELL,  (<)  May,  s.  430. 

C.J.,  at  p.  858.  (.r)  In  the  absence  of  such  a  condition  a 

(q)  Anderson    v.    Commercial    Union    As-  reference  to  arbitration  would  deprive  them 

surance  Co.  (1885),  34  W.  R.  189,  per  BOWEN,  of  the  right  to  elect  (Satin  rlaitd  \.  Sun  Fire 

L.J.,     at    p.     191.     Where,     however,     the  Office  (1852),  14  Dunl.  (Ct.  of  Sess.)  775,  p<-r 

insurers  exercise  their   option   to   reinstate,  Lord-Probationer  (ANDERSON),    at   p.    777). 

they  cannot,  although  the  policy  contains  an  Compare  Scottish  Amicable  Heritable  Securities 

average  condition,  call  upon  the  assured  to  pay  Association,  etc.  v.  Nortlnrn  Assurance  Co., 

any  part  of  the  cost  of  reinstatement  (Kaffra-  etc.  (1883),  11  R.  (Ct.  of  Sess.)  287. 
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for  the  purpose,  deprive  themselves  of  their  right  to  elect  by  their  conduct, 
as  where  they  have  dealt  with  the  assured  upon  the  footing  that  he  is  to  be 
indemnified  by  means  of  a  money  payment  (//).  They  may  also  waive 
their  right  ;  but  a  waiver  is  not  to  be  presumed  from  the  mere  fact 
that  they  have  taken  sfeps  in  conjunction  with  the  assured  to  ascertain 
the  amount  of  the  loss,  since,  until  this  lias  been  done,  they  are  not 
in  a  position  to  decide  whether  to  make  good  the  loss  by  payment  or 
reinstatement  (,:). 

(•2)  The  mode  of  election.  The  insurers  may  expressly  notify  the 
assured  that  they  intend  to  exercise  their  option  and  reinstate  the  property 
insured,  in  which  case  no  difficult y  arises.  At  the  same  time  an  express 
election  is  not  necessary  ;  there  may  be  a  binding  election  by  conduct, 
where  the  insurers  have  so  conducted  themselves  as  to  mislead  the  assured 
into  thinking  that  they  intend  to  reinstate  (a).  Since,  however,  it  would 
be  unreasonable  to  expect  that  the  insurers  would  elect  to  reinstate 
unless  and  until  they  had  all  the  materials  before  them  requisite  for  their 
guidance  in  deciding  which  of  the  two  courses  open  to  them  would  be  the 
more  advantageous,  no  act  done  by  them  for  the  purpose  of  ascertaining 
the  extent  of  the  loss  or  damage,  or  the  cost  of  reinstatement,  can  fairly 
be  considered  an  election  under  which  they  are  bound  to  reinstate  (6).  It 
may,  indeed,  be  made  an  express  term  of  the  condition  that  the  insurers 
are  not  to  be  called  upon  to  elect,  unless  and  until  they  have  obtained  all 
such  information,  and  all  such  plans  and  estimates  as  may  be  deemed 
necessary  or  expedient  for  the  purpose  (c). 

(3)  The  effect  of  the  'election  (d).     The  insurers,  by  exercising  their 

(//)  Scottish  Amicable  Heritable   Securities  amount  of  loss  by  damage  to  the  stock.  .  .  . 

Association,  etc.  v.  Northern  Assurance  Co.,  etc.  Therefore,  I  cannot  hold  that  the  reference  to 

(1883).  II   R.   (Ct.   of   Sess.)  287,   where   the  valuators  could  supersede   the   ri»ht    of  the. 

correspondence  showed  an  election  to  settle  company   to    reinstate."     The   assured   also 

by  a  money    payment  ;    Sutherland   v.    Sun  may  waive  the  requirement  as  to  time  and 

Fire   Office   (1852),    14   Dunl.    (Ct.   of  Sess.)  permit  the  insurers  to  elect  to  reinstate  after 

775,  where  it  was  held  that  a  reference  to  mere  the  prescribed  time  has  expired  (May,  s.  432). 

valuators  to  ascertain  the  amount  of  the  loss,  (a)  Where  the  consent  of  a  third  person  is 

by  damage  to  the  stock,  did  not  deprive  the  neceg8ary  before  reinstatement  can  be  made, 

insurers  of  then  right  to  elect.  there  .g  nQ  bindi      election  until  such  consent 

(2)  SutJu  rland  v.  Sun  1  ire  Office,  supra  per  has  been  obtained  (Bank  of  Xl  ir  Slll<t!>  „  „/,  , 

Lord-Probationer   (ANDERSON),   at   p.    ///  :  v   R      t  jnsurance  c-0.(1880),2  N.  Z.  L.  R. 

"I   am   not   prepared   to   say   that   such   a  (Sup.  Ct.)  337).     As  to  what  acts  on  the  part 

condition    may    not    be    waived    or    barred.  of  the  insurers  w  m    or  will  not   t.onstitute  a 

But  a  strong  case  must    I,,-  made  out.  bindi       election    S(H.  ., 

Now  one  observation  is  that  the  power  to  °                       on-       »*? 

reinstate  could  not  be  exercised  immediately  (6>  ^"therlandv.  bun  Fire  Office,  supra,  /«  r 

on  the  loss.     Until  a  claim  was  made  by  the  the, Lord-Probationer  (ANDERSON),  at  p.  777, 

pursuer  accompanied  bv  evidence  of  the  loss  *n*    ?"    th,e    Lord-President,    at    p.     i  ,8  : 

it  would  be  unreasonable  to  expect  a  settle-  Ell  they  had  received  the  clam,  and  t he 

ment      It  is  only  aite,  this  is  done  that  the  valuation  it  was  impossible  tor  them  mtelh- 

eompany  can   determine    how   they  are  to  gently  to  exercise  their  right  of  election. 

exercise  their  option.     But  it  is  said  there  (c)  See  Appendix  II. 

was  an  arbitration.     If  there  had   been  an  (<l)  It  may  be  noted  that  the  assured  is  not 

arbitration  .  .  .  there  would  have  been  an  entitled  to  claim,  upon  an  ordinary  policy,  for 

end  of  the  case.     But  it  is  not  alleged  on  the  loss  of  rent  during  reinstatement  (Menzies  v. 

record   that  there  was  an   arbitration.      On  North  Krilixh   Itixiinnici-  Co.  (1847),  9  Dunl. 

the    contrary,    it    is    the   statement    of   the  (Ct.  of  Sess.)  694;  seep.   239.  ante ) ;  but  such 

pursuer  himself  that  there  was  not  an  out-  lossof  rent  may  be  specifically  insured  against 

and-out    reference,    but    a     remit    to    these  (Buchanan v.  Liverpool  and  Lcm/n/i  and  Globe 

parties  to  ascertain  as  far  as  possible  the  Insurance  Co.  (1884),  11  R.  (Ct.  of  Sess.)  1032). 
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option,  substitute  a  different  mode  of  discharging  their  obligation  under 
the  policy  (e).  Their  contract  is  no  longer  a  contract  to  pay  a  sum  of 
money,  but  a  contract  to  reinstate  the  property  insured  (/),  from  which 
they  cannot  withdraw  (g],  and  although  they  are  not  compellable  to  perform 
it  specifically  (/;),  they  are  liable  for  the  consequences  of  a  failure  to  perform 
it  adequately  (;').  If  the  whole  or  any  part  of  the  property  insured  is 
destroyed,  it  is  their  duty,  in  the  case  of  a  building,  to  rebuild  it,  or  in 
the  case  of  goods,  to  replace  them  by  goods  of  a  corresponding  description 
and  quality,  so  far  as  may  be  necessary,  in  either  case,  to  make  good  the 
loss  ;  if  the  property  is  damaged  only,  and  is  capable  of  being  restored  to 
its  former  condition  by  reinstatement  or  repair,  it  is  their  duty  to  reinstate 
or  repair  it  (k). 

In  the  case  of  goods,  there  is,  as  a  rule,  no  reason  why  this  duty  should 
not  be  literally  fulfilled,  even  where  there  is  a  total  loss  of  the  subject- 
matter,  since  there  is  usually  an  available  market  in  which  the  requisite 
equivalent  can,  if  necessary,  be  bought  (I).  In  the  case  of  a  building, 
however,  it  would  be  unreasonable  to  demand  from  the  insurers  a  literal 
performance  of  their  duty,  for  it  is  impracticable  to  restore  every  minute 
detail  of  a  building.  They  will,  therefore,  have  fulfilled  their  duty  when 
the  restored  building  is  substantially  the  same  as  before  (m).  If,  however, 
it  falls  short  of  the  original  building  in  any  material  respect,  they  have 
not  rebuilt  or  reinstated  it  within  the  meaning  of  the  condition,  and  are 
accordingly  liable  to  the  assured  in  damages  for  their  failure  to  do  so  (•»). 


(e)  The  election  does  not  constitute  a 
fresh  contract  (see  p.  303,  ante),  and  it  is 
therefore  unnecessary  for  the  assured  to  show 
an  insurable  interest  beyond  the  time  of  the 
loss  (Bank  of  New  South  Wales  v.  Renal 
Insurance  Co.  (1880),  2  N.  Z.  L.  R.  Sup.  Ct. 
337). 

(/)  Brown  v.  Royal  Insurance  Co.  (1859), 
1  E.  &  E.  853,  per  Lord  CAMPBELL,  C.J.,  at 
p.  858. 

(g)  Sutherland  v.  Sun  Fire  Office  (1852),  14 
Dunl.  (Ct.  of  Sess.)  775,  per  Lord  IVORY,  at 
p.  779 :  "  The  insurance  company  are 
entitled  to  make  choice  of  either ;  but, 
having  made  their  choice,  they  are  not 
entitled  to  fall  back  on  the  other." 

(/»)  Home  District  Mutual  Insurance  Co.  v. 
Thompson  (1847),  1  U.  C.  (Err.  and  App.)  247, 
where  a  bill  claiming  specific  performance  by 
the  erection  of  a  house  exactly  or  at  least 
substantially  corresponding  with  that  de- 
stroyed was  dismissed. 

(i)  May,  s.  432. 

(k)  Anderson  v.  Commercial  Union  As- 
surance Co.  (1885),  34  W.  R.  189,  C.  A.,  per 
Lord  ESHEE,  M.R.,  at  p.  190  :  "  \Ve  have 
come  to  the  conclusion  that  the  words 
'  reinstate  '  and  '  replace  '  should  be  thus 
applied  ;  if  the  property  is  wholly  destroyed 
the  company  may,  if  they  choose,  instead  of 
paying  the  money  replace  the  things  by 
others  which  are  equivalent  to  them  ;  or,  if 

W.I, 


the  goods  insured  are  damaged  but  not 
destroyed,  may  exercise  the  option  to  reinstate 
them — i.e.  to  repair  them,  and  put  them  in 
the  condition  in  which  they  were  before  the 
fire." 

(I)  Sutherland  v.  Sun  Fire  Office,  supra, 
per  the  Lord-Probationer  (ANDERSON),  at  p. 
778  :  "  Reinstatement  is  replacement  of  the 
stock  in  forma  specified.'' 

(m)  Times  Fire  Insurance  Co.  v.  Haicke 
(1858),  1  F.  &  F.  406  (affirmed  (1859),  28 
L.  J.  (EX.)  317  Ex.  Ch.),  per  CHANNELL,  B.,afc 
p.  407  :  "  As  to  the  main  question  the 
defendant  was  only  bound  to  put  the  house 
substantially  in  the  same  state  as  before  the 
fire,  and  was  not  bound  to  pull  down  the  old 
walls  and  rebuild  them  entirely  on  account 
of  any  defect  in  their  foundation."  But  the 
condition  may  provide  that  the  reinstated 
premises  must  be  passed  by  experts  before 
the  assured  can  be  compelled  to  take  them 
(Alleyn  v.  La  Compagnie  d'Assurance  de 
Quebec  (1861),  11  L.  Can.  R.  394). 

(n)  AkJiorne  v.  Savill  (misspelt,  Favill,  see 
correction  at  p.  50)  (1825),  4  L.  J.  (o.  s.)  Ch. 
47,  where  the  insurers  were  prevented  l>y  a 
Building  Act  from  making  the  site  and  the 
building  project  into  the  street  beyond  the 
line  of  the  adjacent  houses,  as  it  did  before 
and  consequently  the  premises  erected  by 
them  were  of  inferior  value;  hn-j'lrnrimi 
Colonial  Bank  v.  Grahamstown  /  ire  Insurance 

X 
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If,  on  the  other  hand. the  effect  of  the  reinstatement  is  to  give  the  assured  a 
better  building  than  before,  they  cannot,  in  the  absence  of  an  agreement 
to  that  effect,  compel  him  to  bear  a  portion  of  the  cost,  even  though  they 
have  in  fart  exceeded  the  sum  which  it  was  necessary  for  them  to  expend 
in  the  due  performance  of  their  duty  (o). 

Tin  insurers  arc  also  responsible  for  the  manner  in  which  the  rebuilding 
or  reinstatement  is  carried  out.  Thus,  if,  owing  to  bad  workmanship,  the 
work  has  to  be  done  over  again  by  the  assured,  they  are  liable  to  him 
for  the  expense  to  which  he  may  have  been  put,  though  they  will  in  their 
turn  have  a  right  to  be  reimbursed  b}^  the  person  to  whom  they  delegated 
the  work,  and  who  was  directly  responsible  for  its  defects  (p). 

After  they  have  made  their  election,  they  are  not  excused  from  their 
obligation  by  showing  that  its  performance  has  been  rendered  much  more 
expensive  than  they  had  anticipated  (q),  or  even  that  its  performance 
has  been  rendered  impossible  by  circumstances  beyond  their  control  (r). 
They  are  bound  by  their  election,  and  must  therefore  perform  their  con- 
tract or  pay  damages  for  not  performing  it  (s).  Similarly,  they  are  not 
excused,  after  they  have  begun  the  work  of  reinstatement,  by  the  fact 
that  the  building  has  again  been  reduced  to  ruins  by  fire,  and  that  their 
work  has  therefore  been  thrown  away  (t}.  During  the  progress  of  rein- 
statement they  are  their  own  insurers  ;  and  the  happening  of  the  subse- 
quent fire  does  not  concern  the  assured,  who  remains  entitled  to  insist 
upon  the  due  performance  by  the  insurers  of  their  obligation  without 
crediting  them  with  what  they  have  already  expended  (u). 

Since  by  their  election  the  contract  has  ceased  to  be  a  contract  top.iy 
a  sum  of  money,  and  has  become  a  contract  to  reinstate  (x),  the  measure 
of  damages  recoverable  from  the  insurers  in  the  event  of  a  breach  of  this 

Co.    (1885),    5    Buchanan    (East.    Dist.    Ct.  dernned   the  premises  as  being  dangerous; 

Cape),  61,  where  the  building  as  reinstated  May,  s.  433A. 

by  the  insurers  was  not  of  equal  value  to  (s)  Brown  v.  Royal  In*/trnnc,'  Co.,  supra, 

ill"  one  •!••  troyed  and  the  Court  gave  judg-  p€r  Cnioirn>\,  J-,  at  p.  SM)  :     '  Th.-iv   was 

ment  against  tin-  insurers  for  the  difference;  n,,t.,  and  is  not,  anything  illegal  in  what  the 

ee  further,  May,  s.  4133.  defendants  must  now  be  considered  as  ha\  ing 

(o)  Brown  \.  lioi/al  Insurance  Co.  (1850),  contracted  to  do,  and  therefore  the   maxim 

]  E.  &  E.  853,  ]i<  r  ('K'IMPTMN,  .1.,  at  |>.  SHU.  given  in  Co.   Litt.  14G«  applies,  'quod  scmel 

Compart-    Vance  v.   Fnrsti.r  (1831),   Ir.  C.'irc.  pine  nit  in  electionibus  amplius  diaplicere  non 

IIi  p.  17.     The  policy  may  contain  a  condition  potent.''     The  defendants  are  bound  by  their 

l>v  which  an  allowanee  is  t»  lit-  made  to  the  election,  and  if  the  performance  has  become 

insurer.-;     if    the    reinstated    building    is    of  impossible,  or  (which  is  all  they  have  shown) 

greater    value   than   the   building  destroyed  more  expensive  than  they  had  anticipated, 

(May.  s.   r.!!5.\).  still  they  must  either  perform  their  contract 

(p)   Times    I' in    Insurance   Co.    v.    Hawkc  or  pay  damages  for  not  performing  it." 

(185!)),  28  L.  J.  (EX.)  317,  where  the  insurer-,  (t)  Smitli  v.  ( 'olnnial  Mutual  Fire  Insurance 

who  had  already  paid  the  assured's  claim  fur  Co.  (1880),  6  Viet.  L.  R.  200,  where  a  second 

bad    workmanship,     successfully    sued    the  fire  occurred  during  reinstatement,  and  the 

(iiiitractor  to  whom  they  had  entrusted  the  insurers  claimed  that  they  were  entitled  to 

performance  of  the  work.  credit   for    the    amount    already    expended. 

(q)  As  to  the  measure  of  damages  in  such  Compare    Brown    v.    Royal    Insurance    Co., 

a  ease,  see  p.  307,  post.  supra. 

(r)  Brown  v.  Royal  Insurance  Co.,  supra,  («)  Smithv.  Colonial  Mutual  Fire  Insurance 

where    the    Commissioners   of   Sewers,  after  Co.,  supra. 

the    insurers    had    begun   to  reinstate,  con-  (x)  Brown  v.  Royal  Insurance  Co.,  supra, 
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contract  does  not  necessarily  bear  any  relation  to  the  sum  named  in  the 
policy  as  the  amount  of  insurance.  The  assured  is  therefore  not  limited 
in  his  claim  against  the  insurers  to  such  sum  unless  there  is  a  condition  to 
that  effect  (y),  but  may  recover  the  damages  which  he  has  in  fact  sustained 
by  their  failure  to  reinstate  his  property  (z). 

(4)  The  duties  of  the  assured.  The  condition  usually  provides  that 
the  assured  is  at  his  own  expense  to  furnish  the  insurers  with  such  plans, 
specifications,  measurements  and  quantities,  documents,  books  and  in- 
formation which  may  be  requisite  for  the  purpose  of  the  reinstatement 
of  the  property  insured  (a).  Apart  from  any  such  condition  it  is  his 
duty  to  facilitate  the  work  of  reinstatement  by  all  means  in  his  power  ; 
and  he  must  not  therefore  interfere  with  the  insurers  or  prevent  them  from 
performing  the  work  (b).  Thus,  where  he  refuses  to  permit  them  to  go 
on  to  the  land  upon  which  the  insured  building  stood,  or  where  it  appears 
that  he  has  no  title  to  it  and  cannot,  therefore,  provide  them  with  a  site 
upon  which  to  rebuild,  he  is  guilty  of  a  breach  of  duty,  which  discharges 
them  from  their  obligation  to  reinstate  (c).  Moreover,  it  would  seem  that 
they  are  wholly  discharged  from  any  obligation  under  the  policy,  since 
the  original  contract  to  pay  a  sum  of  money  no  longer  exists,  but  has 
already  been  replaced  by  the  contract  to  reinstate  (d).  In  the  case  of 
goods,  however,  if  it  becomes  impossible  to  reinstate  them  in  their  original 
locality  because  the  building  in  which  they  were  situate  has  been  destroyed, 
or  because  the  assured  has  no  longer  a  right  of  access  thereto,  the  insurers 
are  not  discharged  from  their  duty  to  reinstate  the  goods  insured,  but 
the  assured  may  require  them  to  do  so  within  a  reasonable  distance  of 
the  original  locality  (e).  Nor,  if  the  insurers  have  not  already  elected  to 
reinstate,  are  they  deprived  of  their  right  to  do  so  ;  the  assured  cannot 
insist  upon  a  money  payment  merely  because  it  is  impossible  to  reinstate 
the  goods  in  the  locality  where  they  were  before  the  fire  (/ ). 

per  Lord  CAMPBELL,  C.  J.,  at  p.  858  :  "  The  surance  Co.  (1885),  34  W.  R.  189,  per  Lord 

case  stands  as  if  the  policy  had  been  simply  ESHER,  M.B.,  at  p.  190  :  "  The  condition 

to  reinstate  the  premises  in  case  of  fire  ;  says  nothing  as  to  locality  and  therefore  it  is 

because,  where  a  contract  provides  for  an  idle  on  the  part  of  the  company  to  say  that 

election,  the  party  making  the  election  is  in  if  the  locality  in  which  the  things  were  is 

the  same  position  as  if  he  had  originally  destroyed  they  may  elect  to  reinstate  or 

contracted  to  do  the  act  which  he  has  elected  replace,  and  then  do  neither.  But  the 

to  do."  plaintiff  was  equally  wrong.  His  proposition 

(y)  Sometimes  the  condition  provides  that  was  that,  if  the  goods  could  not  be  reinstated 

in  no  circumstances  are  the  insurers  to  be  or  replaced  in  the  place  where  they  were 

liable,  or  to  be  called  iipon,  to  pay  or  expend  before,  either  because  that  place  was  destroyed 

in  respect  of,  or  in  relation  to  any  reinstate-  or  because  he  could  not  legally  get  there,  he 

ment,  or  any  expense  or  outlay  incidental  therefore  had  a  right  to  be  paid  in  money,  and 

thereto,  more  in  the  aggregate  than  the  sum  the  option  of  the  company  was  taken  away, 

for  which  the  property  concerned  is  insured  1  cannot  think  that  is  right.  ...  If  the 

by  the  policy ;  see  Appendix  II.  plaintiff  could  not  get  the  things  put  back 

(2)  Brown  v.  Royal  Insurance  Co.  (1859),  where  they  were  before  the  fire  he  has  a 

1  E.  &  E.  853.  right  to  say  that  the  company  should  do 

(a)  See  Appendix  II.  what  is  reasonable — that  is,  if  he  could  not 

(b)  See  May,  s.  432.  go  back  to  the  same  place,  he  might  take  the 

(c)  Compare  Roberts  v.  Bury  Commissioners  things  to  a  place  within  a  reasonable  distance, 
(1870),  L.  R.  5  C.  P.  310  (building  contract) ;  and  ask  them  to  repair  the  things  there,  or 
May,  ss.  432,  433.  might  say,  '  Take  them  to  your  own  place 

(d)  Brown  v.  Royal  Insurance  Co.,  supra.  and  repair  them.'  ' 

(e)  Anderson    v.    Commercial    Union    As-  (/)  Ibid. 
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Sub-sect.  2.    Reinstatement  under  the  Fires  Prevention  (Metropolis] 

Act,  1774. 

The  Fires  Prevention  (Metropolis)  Act,  1774  (g),  contains  certain  pro- 
relating  to  the  reinstatement  of  houses  and  other  buildings  (ft). 
object  of  these  provisions  is  to  deter  evil-disposed  persons  from 
wilfully  setting  fire  to  their  property  for  the  purpose  of  obtaining  the  in- 
surance money,  and  thereby  endangering  the  lives  and  fortunes  of  the 
public  ((')•  The  statute  accordingly  authorises  and  requires  the  governors 
or  directors  of  the  insurance  company  (k)  in  which  any  house  or  building 
which  may  be  burnt  down,  demolished,  or  damaged  by  fire  is  insured. 
to  apply  the  insurance  money  in  rebuilding,  reinstating  or  repairing  such 
house  or  building  (1),  subject  to  the  following  conditions,  namely  :— 

(1)  The  statute  applies  to  houses  and  buildings  only  ;  it  does  not  apply 
to  personal  property  of  any  kind  (w),  including  trade  fixtures  (n). 

(2)  The  duty  of  reinstating  the  insured  property  is  imposed  upon  the 
insurers  in  two  cases  (o),  namely— 

(i)  Where  there  is  a  reason  to  suspect  that  the  assured,  whether  he 
is  the  owner  or  occupier  of  the  property  insured  or  otherwise, 
has  been  guilty  of  fraud,  or  of  wilfully  setting  such  property  on 
fire  (p)  ;  and 

(ii)  Where  the  insurers  are  requested  to  reinstate  the  property  upon 
the  request  of  any  person  interested  in  or  entitled  to  it. 

To  confer  a  right  to  claim  a  reinstatement  the  interest  contemplated  by 
the  statute  is  that  of  an  owner  (q),  or  lessor  (r),  or  of  a  lessee  (s),  or  tenant 

(g)  14  Geo.  3,  c.  78.  (m)  Re     Quickens     Trusts,     Poltimore     v. 

Quicke,[lQOS]  ICh.  887. 

(n)  Re   Barker,  Ex  parte  (Sorely  (1864),  4 

(i)  /fcirf.,s.83;  wX  ini)i*o)i  v.Xroiti.^/i  I'ufon      De  G.  J.  &  S.  477. 

Insurance  Co.   (1803),   1    \i.   &    N.   tils,  per          (o)  Fires  Prevention  (Metropolis)  Act,  1774 
|'A<;I;  WOOD,  V.-C.,  at  p.  628  :  "The  object  of      (14  Geo.  3,  c.  78),  s.  83. 
the  provision  is  in  the  interest  of  the  public  /    .  y^f/ 

to  prevent  persons  from  fraudulently  setting 

fire  to  their  1,.  ,u  ,  .  and  tins  ia  a  fraud  which,        ,  <//)  ^  h^h('r  a  Person  possessing  an  equit- 
of  course,  might,  be  committed  by  the  owner      a  'le  mt,erest'  ™?era  eoni.ract  of  sain  may 

1 


,  , 

or  the  truant:       The  ,,„„,„,„   1  1,  em,-,  l\,-s  arc       <   a'"'   thet  ''    **     "'^"       1 


,-  ;                  .                                       , 

to  rebuild  in  order  that  they  may  see  that  *reston   <18T81)'   ,18   ^h'    D-  ]•  C'    A"'   where 

the  money  is  really  laid  out  in  reinstating  JAMES'.  L'J-    (who   d'^entcd    on    the    mam 

the  nronertv  "  point  from  the  rest  of  the  court),   was  ol 

opinion,  at  p.  15,  that  ho  had.  wliilst  COTTON 

(k)  Fires  Prevention  (Metropolis)  Act,  1774  L.J.,  at  p.  7,  declined  to  express  an  opinion. 

(14  Geo.  3,  c.  78),  s.  83.  (r)   yenwn  v.  H>nil/i  (1821),  5  B.  &  Aid.  1. 

(1)  There   is   no   power   confrrivd    liy   the  (s)  Wimbledon  Park  Golf  Clvb  v.  Imperial 

statute  enabling  the  insurers  l.n  outer  upon  Insurance  Co.,  supra.     The  lessee  may  claim 

the    land    for    the    purpose    of    robuilding  reinstatement  under    a    policy  in  the  joint 

i\\'i,,ii>/.>/»ii     1'inl;    ','n/j1    I'luh    v.     Imperial  names  of    himself    and   the  lessor  (Paris  v. 

Insurance  Co.  (1902),  18  T.  L.  It.  815,  ptr  GWAom  (1813),  G.  Coop.  56,  where  the  insurers 

WRIGHT,  J.,  at  p.  816).  were  held  entitled  to  interplead). 
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from  year  to  year  (t),  or  of  a  tenant  for  life  (u),  or  remainderman  (x).  A 
mortgagor  or  mortgagee  of  the  insured  property  or  a  prior  or  subsequent 
incumbrancer  is  not,  apparently,  empowered  under  this  statute  to  require 
the  insurers  to  reinstate  it  (?/). 

The  right  does  not  arise  until  a  request  to  reinstate  the  property  in- 
sured (z)  has  been  made  to  the  insurers  by  the  person  entitled  to  claim 
reinstatement  (a)  ;  he  cannot  himself  do  the  work  of  reinstatement  and 
then  call  upon  them  to  pay  over  to  himself  the  amount  payable  upon  the 
assured's  policy  (b).  In  the  absence  of  any  such  request,  therefore, 
the  insurers  are  justified  in  paying  over  the  insurance  money  to  the 
assured  (c). 

If  the  insurers  fail  to  reinstate  the  property  insured  upon  request  the 
person  claiming  reinstatement  may  obtain  an  injunction  to  restrain  them 
from  paying  over  the  insurance  money  to  the  assured  (d).  He  is  not, 
however,  entitled  to  a  mandamus  to  compel  them  to  reinstate,  since  the 
obligation  under  the  statute  is  not  imperative  (e). 

(3)  The  reinstatement  is  to  be  effected  by  the  insurers,  unless,  within 
sixty  days  after  the  adjustment  of  the  claim,  the  assured  gives  a  sufficient 
security  to  them  that  he  will  himself  expend  the  insurance  money  in  rein- 
statement (/),  or  unless  the  insurance  money  is  within  that  time  settled 
and  disposed  of  amongst  the  contending  parties  to  the  satisfaction  and 
approbation  of  the  insurers. 

(4)  The  insurers  cannot  be  compelled  to  expend  more  upon  reinstate- 
ment than  the  amount  of  the  insurance  (g). 

(5)  Although  the  statute  is  a  local  Act,  it  contains  certain  provisions 

(t)  Simpson  v.  Scottish  Union  Insurance  the  Act  .  .  .  does  not  in  any  case  give  the 

Co.  (1863),  1  H.  &  M.  618.  owner  the  right  to  rebuild  and  claim  the 

(u)  A  tenant  for  life  is  not  in  practice  ™oue?'  but  ^quires  the  work  to  be  done  by 

likely  to  require  the  benefit  of  the  section,  the  company;  if  this  were  otherwise  the 

since  he  is  usually  the  assured.  PurPose,  °f  ,^e  f,ct  m!§ht  be  defea,ted  ty  a 

landlord  taking  the  policy  money  when  there 

(x)  fie     QuickCs     Trusts,     Poltimore     v.      was  a  covenant  by  the  tenant  to  rebuild." 
Quicke,  [1908]  1  Ch.  887.  /6^ 

(u)   Westminster    Fire    Office    v.     Glasgow  -.  ,,  ril  , 

Provident  Investment  Society  (1888),  13  AC.       7  <d>   "' m"erfo"Q^  MC{"6J'  Z™Perial 
699,  per  Lord  SELBORNE,  at  p.  714.     As  to      ^*™ce  Co    (1902)    18  T.  L.  R.  815,  per 

when  a  mortgagee  can  claim  reinstatement,       "  R      IT'  J-'  a 

see  pp.  312,  407,  post.  (e)  Ibid.,  where  the  lessor  and  the  lessee 

(z)  A  claim  to  have  the  insurance  paid  to  ^ere  unable .  *°  a§ree  as,  to  the  *°rm  of 
him  or  for  his  benefit  is  not  sufficient  (Simpson  thec  n™.  fff^  ''  Sl?e'  h°wever'  Simpson 
v.  Scottish  Union  Insurance  Co.  1863),  1  I'  Scott£h  Uni™  ^ance  Co >  supra,  where 

H.  &  M.  618,  per  PAGE  WOOD,  V.-C.,  at  p.      PAGEI  ^OOD'  Y^0-'  at  P'   629'   suSSested  a 
g9-v  mandamus  as  the  remedy. 

(a)  Hid.  (/)  The    person    claiming    reinstatement 

may  object  to  the  sufficiency  of  the  bond, 

6)  Ibid.,  per  PAGE  WOOD,  V.-C.,  at  p.  628  :  ancf  theJcourt  may  allow  the  insufli.-iency  to 

The  Act  of  Parliament  points  to  a  request  be  rectified  (Wimbledon  Park  Golf  Club  v. 

of  tins  kind  in  order  that  the  company  may  Imperial  Inmrance  Co.,  supra). 
cause  the  money  to  be  laid  out  in  rebuilding, 

and  I  think  it  clear  that  they  could  not  pay  (g)  Fires  Prevention  (Metropolis)  Act,  1774 

the  money  to  the  owner.  .  .  .  The  policy  of  (14  Geo.  3,  c.  78),  s.  83. 
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which  have  always  brrii  livalnl  as  general  in  their  application  (ft).  The 
provisions  as  to  reinstatement  have  been  held  not  to  be  confined  in  their 
application  to  the  district  to  which  the  statute  specially  applies,  namely, 
"  the  cities  of  London  and  Westminster  and  the  liberties  thereof,  and  other 
the  parishes,  precincts  and  places  within  the  weekly  bills  of  mortality, 
the  parishes  of  Saint  Mary-le-bon,  Paddington,  Saint  Pancras,  and  Saint 
Luke  at  Chelsea,  in  the  County  of  Middlesex  "  (i),  but  to  be  applicable 
to  the  whole  of  England  (k).  They  do  not,  however,  apply  to  Scotland  (/), 
or  to  Ireland  (m)  ;  and  doubts  have  been  expressed  as  to  whether  the 
statute  is  not  in  this  respect  in  fact  merely  local,  so  that  resort  cannot 
be  had  to  these  provisions  outside  the  metropolitan  area  (n). 

Sub-sect.  3.     Reinstatement  by  the  Assured. 

When  the  assured  has  received  from  the  insurers  the  sum  pa}-able 
under  his  policy,  he  may,  as  a  rule,  deal  with  it  as  he  pleases  (o).  He 
cannot,  therefore,  be  compelled  by  any  other  person  interested  in  the 
property  destroyed  to  expend  it  in  reinstatement  (p),  unless  he  has  entered 
into  a  contract  to  do  so  or  unless  the  duty  of  reinstating  the  property  out 
of  the  proceeds  of  his  insurance  is  imposed  upon  him  by  statute.  Thus, 
where  premises  demised  under  a  lease  (q),  which  contains  no  covenant 
relating  to  reinstatement  (r),  are  destroyed  by  fire,  the  lessee  is  not  entitled 
to  call  upon  the  lessor  (s)  to  reinstate  them  out  of  the  proceeds  of  a  policy 
effected  by  the  lessor  for  the  protection  of  his  own  interest  alone  (/)  ;  nor 
can  the  lessor  obtain  the  benefit  of  a  policy  which  the  lessee  has  taken 

(h)  The  sections  of  the  Fires  Prevention  p.  716,  doubting  Re  Barker,  Ex  parte  Gorely, 

(Metropolis)  Act,    1774   (14  Geo.    3,   c.    78),  supra  ;    see  also  Simpson  v.  Scottish   Union 

relating    to    accidental    fires    (s.    84    (since  Insurance  Co.  (1863),  1  H.  &  M.  618,  where 

repealed)    and   s.    86)    are   general    in   their  PAGE  WOOD.  V.-C.,  at  p.    629,   declined  to 

application     (Hills    v.    Sughrite     (1846),    15  express  an  opinion  ;    Vernon  v.  Smith  (1821), 

M.  &  W.  244  (practice),  per  PARKE  B.,  at  p.  5  B.  &  Aid.  1,  where  ABBOTT,  C.J.,  at  p.  5, 

251;    Fillifcr  v.  Phippard  (1847),   11  Q.  B.  declined  to  express  an  opinion. 
347  (negligence);    Richards  v.  Easto  (1846), 

15  M.  &  W.  244  (trespass),  per  PARKE,  B.,          (o)  Compare  p.  298,  ante. 
at  p.  251)  ;   see  p.  389,  post.  (p)  Leeds  v.  Cheetham  (1827),  1  Sim.  146. 

(,)( Fires  Prevention  (Metropolis)  Act,  1774          (?)  Settled    property    would    seem    to    be 

(14  Geo.  3,  c.  78),  Title.  subject  to  the  same  rules.     As  to  mortgaged 

(k)  Re  Barker,  Ex  parte  Goreleif  (1864),  4  property,  see  p.  401,  post. 

De  G.  J.  &  S.  477,  reversing  Re  Barker,  Ex  r  ua«if 

parte  i^ey  (1864),  10  L.T.  697;  He  Quick*',          M  A  covenant  to  nisure  ,s  not  of  .tself 

Trusts,  PtobLmT.  Quicte,  [1908]  1  Ch.  887,  »«"»*  (Z"*%1  It. 7  (         *  ' 

per  SWINFEN  EADY,  J.,  at  p.  893.     In  Rayner  E^  143>  -   see  P-  311'  Posi 
v.  Preston   (1881),   18  Ch.   D.    1   C.   A.,  the          (s)  As  to  his  right  to  call  upon  the  insurers 

statute  was  assumed  to  apply  to  Liverpool.  to  reinstate,  see  p.  308,  ante. 

(1)  Westminster  Fire  Office  v.  Glasgow  (t)  Leeds  v.  Cheetham,  supra,  where  the 

Provident  Investrru  >il  Society  (1888),  13  A.  C  leggor  wag  uncier  covenant  with  his  lessee  to 

699,  per  Lord  WATSON,  at  p.  716.  repair.  Compare  Edwards  v.  West  (1878), 

(m)  Andrews  v.  Patriotic  Assurance  Co.  7  Ch.  D.  858.  where  a  tenant,  who  by  the 

(No.  2)  (1886),  18  L.  R.  Ir.  355,  per  PAIXES,  terms  of  his  lease  had  an  option  to  purchase 

C.B.,  at  p.  368.  the  demised  premises,  exercised  his  option 

(n)  Wi«lmii«t<r  Fire  Office  v.  Glasgow  after  the  fire  and  was  held  not  to  be  entitled 

Pro<-;<l<,,t  I  '  "t  Sn<-;,/f}.  supra,  per  Lord  to  claim  that  the  landlord  should  apply  the 

ai  p.  718,  and  Lord  WAT^OX,  at  proceed*  <-f  his  policy  in  part  payment. 
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out  to  cover  his  interest  as  lessee  only,  by  requiring  the  lessee  to  apply 
the  proceeds  of  his  policy  in  reinstatement  (w). 

Where  a  duty  to  employ  the  proceeds  of  a  policy  of  fire  insurance  in 
reinstating  the  property  destroyed  is  alleged  to  have  been  created  by  a 
contract,  the  existence  of  a  contract  to  that  effect  must  be  clearly  estab- 
lished. Thus,  there  is  no  implied  contract  between  the  assured  and  the 
insurers  that  he  will  so  apply  his  insurance  money,  though  it  may  be 
shown  that  payment  was  made  by  the  insurers  upon  the  faith  of  an  express 
promise  by  him  to  do  so  (x).  Even  the  fact  that  the  assured  is  under 
contract,  either  to  the  person  claiming  reinstatement  or  to  a  third  person, 
to  repair  (y)  or  to  insure  (z)  the  premises  in  respect  of  which  his  insurance 
money  has  been  paid,  will  not  establish  the  duty  ;  it  must  be  shown  that 
there  is  in  fact  a  further  contract  to  expend  the  money,  when  received,  in 
reinstatement  (a),  and  that  such  contract  is  enforceable  at  the  time  when 
reinstatement  is  claimed  (&). 

A  duty  to  expend  the  money  received  under  a  policy  in  reinstating  the 
insured  property  is  expressly  (c)  cast  upon  the  assured  by  statute  in  the 
following  cases,  namely  : — 

(1)  Where  the  policy  has  been  effected  in  respect  of  ecclesiastical 
property  (d).  If  any  property  belonging  to  an  ecclesiastical  benefice  is 
destroyed  by  fire,  the  money  payable  under  an  insurance  effected  by  the 
incumbent  is  to  be  paid  by  the  insurers  to  the  Governors  of  Queen  Anne's 
Bounty  for  the  purpose  of  being  expended  by  them  in  reinstating  the  pro- 
perty destroyed  (e).  Where  an  ecclesiastical  house  of  residence  in  the 
occupation  of  any  bishop,  dean,  or  canon,  has  been  duly  insured  and  is 
destroyed  by  fire(/),  the  Ecclesiastical  Commissioners  may  direct  that 
the  insurance  money  received  by  the  assured  is  to  be  deposited  in  trust 
to  be  applied  towards  reinstatement,  and  may  also  direct  in  what  manner 
the  money  so  received,  together  with  any  interest  thereon,  is  to  be  applied 
for  this  purpose  (g). 


(u)  Lees  v.   Whiteley  (1866),  L.  R.  2   Eq.  ance   money  being  employed  in  reinstating 

148.     Compare    Reynard   v.    Arnold   (1875),  the  premises  (Penniall  v.  Harborne   (1848), 

L.  R.  10  Ch.  386,  where  it  was  held  that  11  Q.  B.  368). 

a  lessee   who  had    exercised   an   option   to  (  }  Q    d           7             (lg  2)    ^  L 

purchase  conferred  by  his   lease  could    not  ' 


afterwards  be  called  upon  by  the  lessor  to 

perform    a  covenant  to  reinstate  contained  (&)  Reynard  v.  Arnold,  supra. 

in  the  lease.  (c)  -j^  statutes  requiring  limited  owners 

(x)  Queen   Insurance   Co.    v.    Vey   (1867),  to   insure,  as  to    which   see   p.  35,  ante,  do 

16  L.  T.  239.  not  contain  any  provision  as  to  reinstate- 

(y)  Leeds  v.  Cheetham  (1827),  1  Sim.  146.  ment' 

Compare  Andrews  v.  Patriotic  Assurance  Co.  (d)  As  to  such  insurances,  see  p.  33,  ante. 

(No.  2)  (1886),  18  L.  P,  Ir.  355.  (fi)  Ecclesiastical  Dilapidations  Act,   1871 

(z)  Lees  v.    Whiteley,  supra.     A  covenant  (34  &  35  Viet.  c.  43),  s.  56. 

to  insure  in  the  name  of  the  lessor  is  broken  ,  ,  ,                                c  • 

by  the  lessee  adding  his  own  name,  notwith-  <  /  >.  ,As  to  the  dut/_  of  "f  Urin8  SUch  h°USe3 

standing  the  fact  that  the  Fires  Prevention  °f  residence'  see  P-  35'  ante- 

(Metropolis)  Act,   1774   (14  C4eo.  3,  c.  78),  s.  (g)  Ecclesiastical  Houses  of  Residence  Act, 

83  entitles  the  lessor  to  insist  on  the  insur-  1842  (5  &  6  Viet.  c.  26),  s.  11. 


31-2  PAYMENT    AND    REINSTATEMENT. 

(2)  Where  the  policy  has  been  effected  in  respect  of  mortgaged  pro- 
perty. All  money  received  upon  an  insurance  effected  under  the  mortgage 
deed  (/<)  or  under  the  Conveyancing  Act,  1881  (i),  must,  if  the  mortgagee 
so  requires,  be  applied  by  the  mortgagor  in  reinstatement  (/;). 


(/<)  See  p.  407,  post.  (k)  Ibid.,  s.  23  (3). 

(j)  44  &  45  Viet.  c.  41. 
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ALTHOUGH  the  assured  is  prima  facie  entitled,  upon  performing  the  requisite 
conditions,  to  receive  the  full  amount  of  his  loss  within  the  limits  of  his 
policy,  he  must  nevertheless  be  content  with  an  indemnity.  Any  means 
of  diminishing  or  extinguishing  the  loss,  therefore,  which  may  exist,  must 
be  brought  into  account  in  some  way  or  other,  since  he  cannot  be  allowed 
to  make  a  profit  out  of  his  insurance  (a).  For  this  purpose  the  following 
rules  must  be  applied,  namely  :— 

(1)  All  rights  and  remedies  possessed  by  the  assured  in  and  over  the 

(a)  A  full  discussion  of  the  doctrine  of  should  name.  In  August  a  fire  occurred 
subrogation  and  its  application  to  particular  damaging  part  of  the  buildings.  A  claim 
cases  is  to  be  found  in  the  judgments  of  was  made  by  the  defendants  on  the  policy, 
BRETT  and  BOWEN,  L.JJ.,  in  Castellain  v.  and  after  certain  negotiations,  the  amount 
Preston  (1883),  11  Q.  B.  D.  380,  C.  A.  It  of  the  loss  was  ultimately  fixed  at  £330,  and 
may  therefore  be  convenient  that  the  facts  that  sum  was  on  25th  September  paid  to  the 
of  that  case  should  be  fully  stated.  The  defendants  by  the  insurance  company,  who 
action  was  brought  on  behalf  of  the  Liverpool  were  then  unaware  of  the  existence  of  the 
and  London  and  Globe  Insurance  Co.  to  recover  contract  for  sale.  Subsequently  the  def  en- 
back  a  sum  of  £330,  which  they  had  paid  to  dants  named  the  25th  March,  1879,  as  the 
the  defendants  in  respect  of  a  loss  under  a  date  of  completion,  and  on  the  following 
fire  policy  in  the  following  circumstances.  12th  December  the  conveyance  was  executed 
The  defendants  were  the  owners  of  certain  and  the  balance  of  the  purchase  money  was 
land  and  buildings  in  Liverpool,  and,  in  1878  paid  without  any  abatement  on  account  of 
effected  with  the  plaintiff's  company  an  the  fire.  The  Court  of  Appeal  (BRETT, 
insurance  on  the  buildings  against  loss  by  COTTON,  and  BOWEN,  L.JJ.),  reversing  the 
fire.  In  July  1878  the  defendants  contracted  judgment  of  CHITTY,  J.,  in  the  Court  below 
to  sell  the  land  and  buildings  in  question  to  (reported  (1882),  8  Q.  B.  D.  G13),  held  that 
their  tenants,  Messrs.  Rayner,  for  £3100,  and  the  insurers  were  entitled  to  recover  from  the 
they  received  a  deposit.  The  contract  pro-  defendants  a  sum  equal  to  the  amount  paid 
vided  that  the  time  of  the  completion  should  by  them  under  the  policy, 
be  such  day  within  two  years  as  the  vendors 
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subject-matter  against  third  persons  must,  after  payment  of  the  amount 
due  under  the  policy,  be  ceded  to  the  insurers,  and  may  be  exercised  by 
the  insurers  in  the  name  of  the  assured.  The  insurers  in  this  case  are  said 
to  be  subrogated  to  the  rights  of  the  assured  (b). 

(2)  Any  sums,  or  the  value  of  any  benefits,  received  by  the  assured 
before  payment  by  the  insurers  of  the  amount  due  under  the  policy,  from 
whatever  source  they  may  be  derived,  whether  from  the  salvage  of  the 
subject-matter  of  insurance  (c)  or  from  third  persons  (d),  must  be  deducted 
from  the  sum  payable  by  the  insurers,  and  the  balance  only,  if  any,  is 
recoverable  by  the  assured. 

(3)  Any  sums,  or  any  other  benefits,  received  by  the  assured  after- 
payment by  the  insurers  of  the  amount  due  under  the  policy,  from  what- 
ever source  they  may  be  derived,  are  received  by  him  on  behalf  of   the 
insurers,  and  must  be  accounted  for  by  him  to  them,  although  he  may 
retain  for  his  own  benefit  any  balance  remaining  after  he  has  repaid  to 
them  a  sum  equivalent  to  that  originally  paid  by  them  (e). 

(4)  The  insurers  may,  however,  by  the  terms  upon  which  they  settle 
the  assured's  claim  ( / ),  or  by  their  conduct  towards  the  assured  (g),  debar 
themselves  from  afterwards  asserting  their  rights. 

The  full  right  of  subrogation  only  arises  where  the  assured  has  received 
from  the  insurers  a  complete  indemnity  for  his  loss  (h),  whether  total 
or  partial  (i).  Where  the  sum  received  from  them  under  the  policy  is 
insufficient  to  indemnify  him,  by  reason  of  his  being  under-insured,  the 
right  of  subrogation  is  qualified  by  the  paramount  right  of  the  assured 
to  receive  a  full  indemnity,  and  until  that  portion  of  the  loss  which  falls 
upon  him  has  been  satisfied,  the  insurers  can  have  no  claim  (k). 

SECT.  1.   SUBROGATION. 

The  doctrine  of  subrogation  has  been  adopted  solely  for  the  purpose 
of  preventing  the  assured  from  recovering  more  than  a  full  indemnity  (/), 

(b)  See  p.  317,  post.     As  to  the  position  estop  themselves   and   make  it  inequitable 
where    such    third    persons    are   themselves  for  them  to  insist  upon  the  position  which 
protected  by  insurance,  see  p.  336,  post.  they  must,  by  their  conduct  as  between  them 

(c)  See  p.  32."),  pint.  and  their  assured,  be  deemed  to  have  aban- 

(d)  See  p.  324,  post.  doned  (West  of  England  Fire  Assurance  Co.  v. 

(e)  See  p.  326,  post.  Isaacs,  [1800]  2  Q.  B.  377  [affirmed,  [1897] 
( /  )  Blaauwpot  v.  Da  Costa  (1758),  1  Eden,       1  Q.  B.  226,  C.  A.],  per  COLLINS,  J.,  at  p.  385). 

130  (marine  insurance),  where  it  was  held  (It)  For    the    purposes    of    this    chapter, 

that  the  Royal  Exchange  Assurance,  having  except    where   otherwise   stated,    it   will   be 

settled  the  loss   with   the   assured   and  re-  assumed  that  the  assured  has  received  from 

nounced    all    benefit    of    salvage,    were    not  the  insurers  a  full  indemnity, 

entitled  to  claim  the  benefit  of  any  subse-  (/)  ,sV////i*o/f    v.    TltontHon  (1877),  3  A.   C. 

quent  satisfaction  received  by  the  assured  27!>  (marine  insurance),  per  Lord  BLACKBURN, 

in  respect  of  his  loss,  followed  in  Brook*  v.  at  p.  292.     Compare  Marine  Insurance  Act, 

MncDonnell   (1835),    1    Y.    &    C.    (EX.)   500  1906  (0  Ed\v.  7,  c.  41),  s.  79  (2). 

(marine  insurance),  where  the  insurers  having  (k)  Castellain  v.  Preston  (1883),  11  Q.  B.  D. 

oV<  lined  an  offer  of  abandonment,  cc>in|»n.-  380,  C.  A.,  per  BRETT,  L.J.,  at  p.^386. 

mised   l.y  payiiii.'  '-^  per  cent,  of  the  claim,  (I)  Simpson  v.    Thomson   (1877),   3   A.   C. 

and  it,  was  held  that,  they  were  not  entitled  279    (marine    insurance),    i«r   Lord    CAIRNS, 

to  any  portion  of  a  sum  subsequently  a  wan  led  L.C..  at  p.  l'S4  :    "  I  know  "f^no  foundation 

to  the  assured  in  respect,  of  the  Joss.  for  the  right  of  underwriters  "  (i.e.  to  subro- 

(g)  But  they  must  have  so  acted  as  to  gation)    "  except    the    well-known    principle 
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by  placing  the  insurers  in  the  position  of  the  assured  (???).  The  insurers 
are  therefore  entitled,  as  between  the  assured  and  themselves,  to  the  advan- 
tage of  every  right  of  the  assured,  whether  such  right  consists  in  contract, 
fulfilled  or  unfulfilled,  or  in  remedy  for  tort  capable  for  being  insisted  on 
or  already  insisted  on,  or  in  any  other  right,  whether  by  way  of  condition 
or  otherwise,  legal  or  equitable,  which  can  be,  or  has  been  exercised  or  has 
accrued,  and  whether  such  right  could  or  could  not  be  enforced  by  them 
in  the  name  of  the  assured,  by  the  exercise  or  acquiring  of  which  right  or 
condition  the  loss  against  which  the  assured  is  insured  can  be  or  has  been 
diminished  (w). 


of  law,  that  where  one  person  has  agreed  to 
indemnify  another  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all 
the  ways  and  means  by  which  the  person 
indemnified  might  have  protected  himself 
against  or  reimbursed  himself  for  the  loss. 
It  is  on  this  principle  that  the  underwriters 
of  a  ship  that  has  been  lost  are  entitled  to 
the  ship  in  specie  if  they  can  find  and  recover 
it,  and  it  is  on  the  same  principle  that  they 
can  assert  any  right  which  the  owner  of  the 
ship  might  have  asserted  against  a  wrong- 
doer for  damage  for  the  act  which  has  caused 
the  loss."  Castellain  v.  Preston  (1883),  11 
Q.  B.  D.  380,  C.  A.,  per  BRETT,  L.J.,  at 
p.  387,  referring  to  subrogation  :  "  That 
doctrine  does  not  arise  upon  any  of  the 
terms  of  the  contract  of  insurance  ;  it  is  only 
another  proposition  which  has  been  adopted 
for  the  purpose  of  carrying  out  the  funda- 
mental rule  "  (i.e.  indemnity)  "  which  I  have 
mentioned,  and  it  is  a  doctrine  in  favour  of 
the  underwriters  or  insurers  in  order  to 
prevent  the  assured  from  recovering  more 
than  a  full  indemnity ;  it  has  been  adopted 
solely  for  that  reason." 

(m)  Castellain  v.  Preston,  supra,  per 
BRETT,  L.J.,  at  p.  388  ;  Sandal  v.  Cockran 
(1748),  1  Ves.  Sen.  99  (marine  insurance); 
Blaauwpot  v.  Da  Costa  (1758),  1  Eden,  130 
(marine  insurance). 

(n)  Castellain  v.  Preston,  supra,  per 
BRETT,  L. J.,  at  p.  388  :  "In  order  to  apply 
the  doctrine  of  subrogation  it  seems  to  me 
that  the  full  and  absolute  meaning  of  the 
word  must  be  used ;  that  is  to  say,  the 
insurer  must  be  placed  in  the  position  of  the 
assured.  Now  it  seems  to  me  that  in  order 
to  carry  out  the  fundamental  rule  of  in- 
surance law  this  doctrine  of  subrogation 
must  be  carried  to  the  extent  which  I  am 
now  about  to  endeavour  to  express,  namely, 
that  as  between  the  underwriter  and  the 
assured  the  underwriter  is  entitled  to  the 
advantage  of  every  right  of  the  assured, 
whether  such  right  consists  in  contract, 
fulfilled  or  unfulfilled,  or  in  remedy  for  tort 
capable  of  being  insisted  on,  or  already 
insisted  on,  or  in  any  other  right,  whether 
by  way  of  condition  or  otherwise,  legal  or 
equitable,  which  can  be,  or  has  been,  exer- 
cised or  has  accrued,  and  whether  such 


right  could    or    could  not    be  enforced   by 
the    insurer   in    the    name   of    the   assured 
by  the  exercise  or  acquiring  of  which  right 
or   condition   the    loss    against    which    the 
assured   is   insured,    can    be,   or   has   been, 
diminished.     That  seems  to  me  to  put  this 
doctrine  of  subrogation  in  the  largest  possible 
form,  and  if  in  that  form,  large  as  it  is,  it  is 
short  of  fulfilling  that  which  is  the  funda- 
mental   condition,  I  must  have  omitted  to 
state  something  which  ought  to  have  been 
stated."     See  also   ibid.,  per   BOWEN,   L.J., 
at  p.  404  :   "  It  is  said  that  the  law  only  gives 
the  underwriters  the  right  to  stand  in  the 
assured's  shoes  as  to  rights  which  arise  out  of, 
or  in  consequence  of,  the  loss.     I  venture  to 
think  there  is  absolutely  no  authority  for 
that  proposition.     The  true  test  is,  can  the 
right  to  be  insisted  on  be  deemed  to  be  one  the 
enforcement  of  which  will  diminish  the  loss  ? 
In  this  case  the  right,  whatever  it  be,  has 
been  actually  enforced,  and  all  that  we  have 
to  consider  is  whether  the  fruit  of  that  right 
after  it  is  enforced  does  not  belong  to  the 
insurers.     It  is  insisted  that  only  those  pay- 
ments  are  to   be  taken   into   consideration 
which  have  been  made  in  respect  of  the  loss. 
I  ask  why,  and  where  is  the  authority  ?     If 
the   payment   diminishes,    the   loss,    to    my 
mind,  it  falls  within  the  application  of  the 
law  of  indemnity.     On  this  point  I  should 
like  to   pause  one  instant   to   consider  the 
definition  which  BRETT,  L.J.,  has  given.     It 
does  seem  to  me  that,  taking  his  language 
in    the    widest   sense,    it    substantially   ex- 
presses what  I  should  wish  to  express  with 
only  one  small    appendage  that  I  desire    to 
make.     I  wish  to  prevent  the  danger  of  his 
definition  being  supposed  to  be  exhaustive  by 
saying  that  if  anything  else  occurs  outside 
it   the   general  law   of   indemnity   must   be 
looked   at."       Darrell  v.    Tibbitts   (1880),   5 
Q.  B.  D.  560,  C.  A.,  per  BRETT,  L.J.,  at  p. 
503  :    "  The  doctrine  is  well  established  that 
where    something    is    insured    against    loss 
either  in  a  marine  or  a  fire  policy,  after  the 
assured  has  been  paid  by  the  insurers  for 
the  loss,  the  insurers  are  put  into  the  place 
of  the  assured  with  regard  to  every  right 
given    to    him    by   the   law    respecting    the 
subject-matter  insured,  and  with  regard  to 
every  contract  which  touches  the    subject- 
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Sub-sect.  1.     The  Necessity  for  Payment  of  the  Loss. 

The  doctrine  of  subrogation  has  no  application  unless  and  until  the 
insurers  have  admitted  the  assured's  claim  (o),  and  have  paid  the  sum 
payable  under  the  policy  (p).  They  are  not  entitled  to  call  upon  him  to 
exercise  his  rights  against  third  persons  before  payment,  so  as  to  diminish 
their  own  liability  towards  him  (q),  or  to  have  such  rights  taken  into 
account  in  estimating  the  amount  of  such  liability  (r)  ;  and,  therefore, 
the  fact  that  they  are  fully  aware  of  his  rights  and  do  not  call  upon  him 
to  exercise  them  does  not  preclude  them  from  afterwards  claiming  the 
benefit  of  subrogation  (s).  Where,  however,  the  assured  has  already 
exercised  his  rights  and  his  loss  has  been  thereby  diminished,  the  position 
is  different,  and  the  benefit  so  received  must  be  taken  into  consideration 
in  estimating  the  insurer's  liability  (t). 

The  effect  of  payment  is  to  subrogate  the  insurers  to  the  rights  of  the 
assured  in  respect  of  the  subject-matter.  They  thereupon  become 
identified  with  him  (u),  and  are  entitled  to  stand  in  his  shoes  not  merely 


matter  insured,  and  which  contract  is 
affected  by  the  loss  or  the  safety  of  the 
subject-matter  insured  by  reason  of  the 
peril  insured  against."  Burnand  v.  Bodo- 
fimncln  (1882),  7  A.  C.  333  (marine  insurance), 
per  Lord  BLACKBURN,  at  p.  339 :  '  The 
general  rule  of  law  (and  it  is  obvious  justice) 
is  that  where  there  is  a  contract  of  indemnity 
(it  matters  not  whether  it  is  a  marine  policy 
or  a  policy  against  fire  on  land  or  any  other 
contract  of  indemnity)  and  a  loss  happens, 
anything  which  reduces  or  diminishes  that 
loss  reduces  or  diminishes  the  amount  which 
the  indemnifier  is  bound  to  pay  ;  and  if  the 
indemnifier  has  already  paid  it,  then,  if 
anything  which  diminishes  the  loss  comes 
into  the  hands  of  the  person  to  whom  he  has 
paid  it,  it  becomes  an  equity  that  the  person 
who  has  already  paid  the  full  indemnity  is 
entitled  to  be  recouped  by  having  that 
amount  bark."  J'/mni.c  A  ••••Durance  Co.  v. 
Spooner,  [1905]  2  K.  B.  753.  Compare 
Assicurazioni  Genrrali  de  Trieste  v.  Km  i<i'<  s 
Assurance  Corporation,  Ltd.,  [1907]  2  K.  B. 
814  (marine  insurance),  per  PICKFORD,  J., 
at  pp.  819,  820  ;  Marine  Insurance  Act.  1900 
(GEdw.  7,  c.  41),  s.  79(1). 

(u)  Miilliuiil  Iiistti-uiHV  Co.  v.  Xmitli  (1881), 
6  Q.  B.  D.  501,  per  WATKIN  WII.IJA.MS,  J., 
at  p.  504. 

(  p)  Mason  v.  Sainsbmy  (1782),  3  Doug.  61, 
approved  in  Simpson  v.  Thomson  (1877),  3 
A.  C.  279  (marine  insurance),  per  Lord 
BLACKBURN,  at  p.  2!>:!  ;  (t>n,lnc  /•'//<  Insur- 
ance Co.  v.  St.  Louis  (1851),  7  Moore  P.  C. 
280,  per  PARKK,  I'..,  at  p.  316  (according  to 
\\  u  irs,  J.,  in  Luli/ilt  v.  tiecretan  (1871),  L.  R. 
6  C.  I",  010  (marine  insurance),  021  n.,  this 
case  is  inaccurately  reported);  Xorlh  of 
litxtirnncr  A.-:«iri<ttion  v.  Armstrong 


(1870),  L.  R.  5  Q.  B.  244  (marine  insurance), 
per  COCKBURN,  C.J.,  at  p.  248  ;  Caxtelluin  v. 
Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per 
BRETT,  L.  J.,  at  p.  389. 

(q)  Dickenson  v.  Jardine  (1868),  L.  R.  3 
C.  P.  639  (marine  insurance) ;  Phillips, 
s.  1348  ;  May,  s.  456. 

(r)  Darrell  v.  Tibbitts  (1880),  11  Q.  B.  D. 
500,  C.  A.,  per  BRETT,  L.J.,  at  pp.  561,  502. 
In  Castellain  v.  Preston,  supra,  COTTON,  L.  J., 
at  p.  394,  used  language  which  is  capable  of 
being  construed  to  mean  that  the  insurers 
before  payment  may  insist  on  having  such 
rights  taken  into  consideration,  but  he  is 
there  dealing  with  the  rights  of  the  insurers 
to  recover  from  the  assured  sums  paid  by 
third  persons,  and  pointing  out  that  the 
payment  of  the  loss  by  the  insurers  without 
taking  into  account  such  sums  does  not 
preclude  them  from  recovering.  Compare 
Dum  II  v.  Tibbitt-:,  sui>ra,  per  COTTON,  L. J., 
at  pp.  564,  565,  where  it  was  sugLfrsU-d  that 
the  insurers  had  lost  their  reined}'  by  paying 
without  requiring  the  assured  to  enforce 
his  rights. 

(,v)  IIY.sV  of  Kiiijlund  Fin-  Insurance  Co.  v. 
Isaacs,  |1897]  1  \).  15.  220,  C.  A.,  affirming 
and  approving,  S.  C.  ( 1896|  2  Q.  B.  377,  where 
COLLINS,  J.,  at  pp.  383-385,  criticizes  the 
dicta  of  COTTON,  L.J.,  referred  to  in  the 
preceding  note. 

(0  See  p.  324,  post. 

(it)  Mason  v.  Sainslury,  supra,  per 
BULLER,  J.,  at  p.  65  :  "  The  principle  is  that 
tin-  insurer  and  the  insured  are  one."  This 
was  followed  in  North  British  it  ml  Moraittilr 
Insurance  Co.  v.  London,  Liverpool,  <m<l 
Globe  Insurance  Co.  (1877),  5  Ch.  D.  509,  C.  A., 
per  JAMES,  L.J.,  at  p.  581. 
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as  to  rights  which  arise  out  of  or  in  consequence  of  the  loss  (x),  but  as  to 
all  rights  by  the  exercise  of  which  the  loss  will  be  diminished  (y). 

Sub-sect.  2.     The  Rights  in  Respect  of  which  Subrogation  arises. 

The  principal  rights  in  respect  of  which  the  insurers  may  be  entitled 
to  subrogation  are  the  following,  namely  :— 

(1)  Rights  arising  out  of  tort.     The  tort  must  be  connected  with  the 
loss,  so  as  to  make  the  tort-feasor  (z)   responsible  in   damages  to  the 
assured  (a).     In  this  case  the  insurers  succeed,  upon  payment  of  the  loss, 
to  the  assured's  rights  of  action  against  the  tort-feasor  (b). 

(2)  Rights  arising  out  of  contract.     Where  the  contract  in  question 
imposes  upon  a  third  person  the  obligation  of  making  compensation  to 
the  assured  in  respect  of  the  loss,  the  benefit  of  the  obligation  clearly 
passes  to  the  insurers  (e).     Thus,  where  goods,  insured  by  their  owner  (d), 
are  destroyed  by  fire  whilst  in  the  possession  of  a  carrier  (e),  or  of  a  bailee 
who  has  expressly  contracted  to  be  responsible  (/ ),  or  where  a  house 
which  is  demised  to  a  tenant  under  a  covenant  to  repair  or  rebuild  it  (g), 
and  which  is  insured  by  the  landlord  on  his  own  behalf,  is  burned  (h), 


(x)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  C.  D.  569,  C.  A.,  per  JESSEL, 
M.R.,  at  p.  576. 

(y)  Castellainv.  Preston  (1883),  11  Q.  B.  D. 
380,  C.  A.,  per  BRETT,  L.J.,  at  pp.  387,  388  : 
"  But  it  being  admitted  that  the  doctrine 
of  subrogation  is  to  be  applied  merely  for  the 
purpose  of  preventing  the  assured  from  obtain- 
ing more  than  a  full  indemnity,  the  question 
is  whether  that  doctrine  as  applied  in  in- 
surance law  can  be  in  any  way  limited.     Is 
it  to   be    limited   to   this,   that   the   under 
writer  is  subrogated  into  the  place  of  the 
assured  so  far  as  to  enable  the  underwriter 
to  enforce  a  contract  or  to  enforce  a  right 
of  action  ?     Why  is  it  to  be  limited  to  that, 
if,  when  it  is  limited  to  that,  it  will,  in  certain 
cases,   enable  the  assured  to  recover  more 
than    a    full    indemnity  ?     The    moment    it 
can  be  shown  that  such  a  limitation  of  the 
doctrine  would    have  that  effect,   then,   as 
I  said  before,  in  my  opinion  it  is  contrary 
to  the  foundation  of  the  law  as  to  insurance, 
and   must   be   wrong."       Rankin   v.    Potter 
(1873),  L.  R.  6  H.  L.  83  (marine  insurance), 
per  BLACKBURN,  J.,  at  p.  118  :   "  On  general 
principles  of  equity,  not  at  all  peculiar  to 
marine    insurance,    lie    who    recovers    on    a 
contract  of  indemnity  must,   and  does,  by 
taking  satisfaction  from  the  person  indemni- 
fying him,  cede  all  his  right  in  respect  of 
that   for  which  he  obtains  an  indemnity." 
Simpson    v.    Thomson    (1877),  3  A.  C.  279 
(marine  insurance),  per  Lord  CAIRNS,  L.C., 
at  p.  284  ;  May,  ss.  454  et  seq. 

(z)  If  the  assured  is  the  person  who  has 
caused  the  damage,  the  right  of  subrogation 
cannot  be  asserted  at  all  (Simpson  v.  Thomson 


(1877),  3  A.  C.  279  (marine  insurance),  per 
Lord  CAIRNS,  L.C.,  at  p.  284  :  ;'  But  this 
right  of  action  for  damages  they  must  assert 
not  in  their  own  name,  but  in  the  name  of 
the  person  insured,  and  if  the  person  insured 
be  the  person  who  has  caused  the  damage,  I 
am  unable  to  see  how  the  right  can  be 
asserted  at  all."  This  was  followed  in  Midland 
Insurance  Co.  v.  Smith  (1881),  6  Q.  B.  D.  561, 
per  WATKLN-WILLIAMS,  J.,  at  pp.  564,  565). 
As  to  the  position  when  the  assured  is 
guilty  of  arson,  see  p.  66,  ante. 

(a)  North   British   and   Mercantile   Insur- 
ance  Co.    v.    London,   Liverpool,   and   Globe 
Insurance  Co.,  supra,  per  MELLISH,  L.J.,  at 
p.  584  ;  Assicurazioni  Generali  de  Trieste  v. 
Empress  Assurance  Corporation,  Ltd.,  [1907] 
2  K.  B.  814  (marine  insurance). 

(b)  King  v.  Victoria  Insurance  Co.  (1896), 
A.  C.  250,  256  P.  C. ;  Groom  v.  Great  Western 
Bail.  Co.  (1892),  8  T.  L.  R.  253. 

(c)  North    British   and    Mercantile   Insur- 
ance  Co.    v.    London,    Liverpool,    and   Globe 
Insurance  Co.,  supra,  per  JESSEL,  M.R.,  at 
p.  576. 

(d)  As  to  the  effect  of  an  insurance  by  the 
third   person,  see  p.  270,  ante,  and  p.  335, 
post. 

(e)  May,   s.   457   A.     The   existence  of  a 
special  contract  with  the  carrier  respecting 
his  liability  is  a  material  fact  which  ought 
to  be  disclosed  (Tate  v.  Hyslop  (1885),   15 
Q.  B.  D.  368,  C.  A.  (marine  insurance)). 

(/)  North  British  and  Mercantile  Insur- 
ance Co.  v.  London,  Liverpool,  and  Globe 
Insurance  Co.,  supra. 

(g)  As  to  the  effect  of  covenants  to  repair 
or  rebuild,  see  p.  3'.I8,  post. 

(h)  Darrdl  v.  T  Mitts  (1880),  5  Q.  B.  D. 
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the  benefit  of  the  contract  of  carriage  (/)  or  of  the  covenant  to  rebuild  or 
repair  (k),  as  the  case  may  lie.  passes  to  the  insurers  upon  payment. 

The  doctrine  of  subrogation  is  not,  however,  continctl  to  contracts 
imposing  the  obligation  of  making  good  the  loss  ;  it  extends  to  any  con- 
tract relating  to  the  subject-matter  of  insurance  (Z),  which  entitles  the 
.-insured  to  he  put  by  the  other  contracting  party  into  as  good  a  position 
as  if  the  lo.-s  insured  against  had  not  happened  (HI).  It  is  immaterial  that 
t  he  eontract  which  is  sought  to  be  enforced  is  not  a  contract,  either  directly 
or  indirectly,  for  the  preservation  of  the  property  insured,  and  that  the 
contract  of  insurance  is  a  collateral  contract  wholly  distinct  from  it,  since 
the  loss  is,  in  fact,  lessened  by  its  fulfilment  and  affected  by  its  non- 
fulfilment  (»).  Thus,  where  the  subject-matter  of  insurance  is  a  house 
which  the  assured,  as  owner,  has  contracted  to  sell  to  a  purchaser,  and 
which  is  burned  before  completion  of  the  purchase,  the  insurers  are 
entitled,  upon  payment  of  the  loss,  to  the  benefit  of  the  assured's  lien  as 
unpaid  vendor  (o),  though  they  are  perhaps  not  entitled  to  insist  upon 
;-|M rilic  performance  of  the  contract  of  purchase  (p).  Similarly,  where  a 
mortgagee  effects  an  insurance  upon  the  mortgaged  property  to  the  amount 
of  the  mortgage  debt  for  his  own  benefit  solely,  and  not  for  the  benefit  of 
the  mortgagor  as  well  as  himself  (g),  the  payment  of  a  full  indemnity  by 


560,  C.  A.,  per  BRETT,  L.J.,  at  p.  562,  follow- 
ing Xorth  Hrilixh  ami  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  Ch.  D.  569,  C.  A.;  Castellain 
v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A., 
per  BRETT,  L.J.,  at  p.  .'501.  Compare  West 
of  Eiiijliiinl  I-' ire  Insurance  Co.  v.  Isaacs, 
|1897]'  1  Q.  B.  226,  C.  A.,  where  the  sub- 
lessor \\as  under  covenant  to  his  sub-lessee. 

(/)  Dufourccl  v.  Bishop  (1886),  15  Q.  B.  D. 
:'>~'.l  (marine  insurance),  where  the  insurers 
were  held  entitled  to  claim  in  the  name  of 
the  cargo-owner  the  return  of  freight  which 
had  been  paid  in  advance. 

(A-)  Apparently  thev  e.in  compel  the  tenant 
to  repair  (Da  ml)  v.  Tihhitt*  (1880),  5  Q.  B.  D. 
.-)ii( i,  C.  A.,  )»r  Tm.siciai.  L.J.,  at  p.  568). 

(/)  Ci^tilluin  v.  Pn.xtoit,  .-oipnt.  perCoTfon;, 
L..I.,  at  p.  395. 

(///)  II, i<l.,  ]">•  UKI.TT,  L..I..  at  pp.  300, 
392.  It  lias  hei  li  suggested  that  there  may 
possibly  be  some  contracts  so  entirely  inde- 
pendent of  tin-  subject-matter  of  the  insur- 
ance, as  to  put  the  assured  in  the  position 
"t  lieing  more  than  fully  indemnified  in  the 
<  \  i  nt  of  a  loss  (Jiurn  II  v.  TiMiiH*,  *iij»-a.  /»  r 
IIII.SIGER,  L.J.,  at  p.  567)  ;  but  it  is  diffi- 
cult to  sec  what  such  contracts  can  be. 

(;t)  Caslcllain  v.  Preston,  supra,  per 
l'n ' WEN,  L.J.,  at  p.  404. 

(o)  Ibid.,  per  BOWEN,  L.J.,  at  p.  405 ; 
.May,  s.  547. 

(  p)  Ibid.,  per  BRETT,  L.J.,  at  p.  390,  and 
per  BU\VEN,  L.J.,  at  p.  405,  stating  that  they 
did  not  decide  that  the  insurers  could  not 
insist  on  specific  performance  in  deference 


to  the  doubts  expressed  by  COTTON,  L.J., 
on  the  point  which  doubts  do  not  appear 
to  be  reported. 

(q)  In  Canada  the  rights  of  the  parties  in 
case  of  a  mortgage  are  usually  regulated  by 
a   special   condition   called   a   "  subrogation 
clause,"  which  provides  that  whenever  the 
insurers  shall  pay  the  mortgagee  under  the 
policy,  and  shall  claim  that  as  to  the  mort- 
gagor no  liability  for  the  loss  existed,  the 
insurers  shall  be  subrogated  to  all  the  rights 
of   the   mortgagee   under   all   the   securities 
held  as   collateral  to  the  mortgage  debt  to 
the  extent  of  such  payment  (Bull  \.   .\mlh 
British    < '<i iitiili<in    J art  *t in <  at    Co.    and    1m- 
po-ial    Fin    Insurance   Co.    (1888),    15   Ont. 
App.    421).      Where   a    policy   is   effected    in 
the  mortiiai.'or's  name  by  the  nntrt.ua gee,  the 
premium  beinu;  paid  by  the  mortgagor,  the 
in.MTiion  of  the  subrogation  clause  without 
the    mortgagor's    knowledge,    has    no    ell'  >  I 
(I in  pi  rial,   l-'irr  Insurance  Co.  v.  Bull  (1889), 
Cameron's  R.  (Sup.  Ct.  Can.).  1),  nor  has  the 
subrogation    clause    any    effect    where    the 
mortgagor   has   done   nothing   to   invalidate 
the  policy  (Kli/'n  v.  I'liinii  /•' ire  Insurance  Co. 
(ISN3).  3  Ont.  R,  234).     Compare.  Reesor  \. 
Provincial  Insurance  Co.  (1873),  33  U.  C.  Q.  B. 
357  ;    Hawcs  v.  Dominion  Fire  tun!  Marine 
Insurance    Co.    (1883),    8    Ont.    App.    644, 
where  the  policy  was,  under  a  special  con- 
dition,  valid   as   regards  the   mortgagee   to 
the  extent  of  the   mortgage  debt ;     but  it 
was    held    that    the    mortgagor,    who    had 
broken  a  condition,  could  not,  in  consequence 
claim  that  the  payment  to  the  mortgagee 
under  it  operated  to  discharge  him. 


BIGHTS  IN  RESPECT  OF  WHICH  SUBROGATION  ARISES.     319 

the  insurers  in  the  event  of  a  loss  entitles  them,  it  would  seem,  to  succeed 
to  his  rights  against  the  mortgagor  (r). 

(3)  Rights  over  the  subject-matter.  Where,  notwithstanding  the 
happening  of  a  total  loss,  there  is  a  certain  amount  of  salvage,  which 
possesses  some  value,  the  assured  cannot  claim  both  to  receive  from  the 
insurers  a  full  indemnity  for  his  loss  and  to  retain  the  salvage,  since  he 
would  thus  be  more  than  fully  indemnified.  It  is  his  duty,  therefore, 
upon  receiving  payment  in  full,  to  hand  over  to  the  insurers  the  salvage  (s). 
The  title  of  the  insurers  thereupon  relates  back  to  the  date  of  the  fire, 
and  they  become  to  all  intents  and  purposes  owners  of  the  salvage  as  from 
that  date  (t),  and  are  therefore  entitled  to  take  to  themselves  any  advantage 
to  be  derived  from  such  ownership  (u).  Since,  however,  the  ownership 


(r)  Burton  v.  Gore  District  Mutual  Fire 
Insurance  Co.  (18(55),  12  Grant.  (U.  C.)  156, 
where,  on  paying  the  amount  of  the  mortgage 
debt,  the  insurers  were  held  entitled  to  an 
assignment  of  the  mortgage  ;  May,  ss.  457  C., 
456.  Compare  Goldie  v.  Bank  of  Hamilton 
(1899),  31  Ont.  R.  142;  see  also  North 
British  and  Mercantile  Insurance  Co.  v. 
London,  Liverpool,  and  Globe  Insurance  Co. 
(1877),  5  Ch.  D.  569,  per  MELLISH,  L.J.,  at 
p.  583. 

(.s)  Randal  v.  Cochran  (1748),  1  Ves.  Sen. 
97  (marine  insurance),  per  Lord  HARDWICKE  ; 
at  p.  97,  followed  in  Ban-kin  v.  Potter  (1873), 
L.  R.  6  H.  L.  83  (marine  insurance),  per 
BLACKBURN,  J.,  at  p.  118:  "There  is  no 
notice  of  abandonment  in  cases  of  fire  in- 
surance, but  the  salvage  is  transferred  on 
the  principle  of  equity  expressed  by  Lord 
HARDWICKE  in  Randal  v.  Cockran  that  '  the 
person  who  originally  sustains  the  loss  was 
the  owner,  but  after  satisfaction  made  to 
him  the  insurer.'  '  Kaltenbach  v.  Mac- 
kenzie (1878),  3  C.  P  D.  467,  C.  A.  (marine 
insurance),  per  BRETT,  L.J.,  at  pp.  470,  471  : 
"  I  agree  that  there  is  a  distinction  between 
abandonment  and  notice  of  abandonment, 
and  I  concur  in  what  has  been  said  by  Lord 
BLACKBURN,  that  abandonment  is  not 
peculiar  to  policies  of  marine  insurance ; 
abandonment  is  part  of  every  contract  of 
indemnity.  Whenever,  therefore,  there  is  a 
contract  of  indemnity  and  a  claim  under  it 
for  an  absolute  indemnity,  there  must  be  an 
abandonment  on  the  part  of  the  person 
claiming  indemnity  of  ail  his  right  in  respect 
of  that  for  which  he  receives  indemnity." 
Dane  v.  Mortgage  Insurance  Corporation, 
[1894]  1 Q.  B.  54,  C.  A.  (insurance  of  securities), 
per  Lord  ESHER,  M.R.,  at  p.  61  : .  .  .  "  If  the 
assured,  who  has  been  indemnified  by  the 
underwriters  as  on  a  total  loss,  saves  any- 
thing upon  the  loss,  that  salvage  must  go 
to  the  underwriter  ;  otherwise  the  assured 
would  be  more  than  indemnified."  In 
marine  insurance  a  policy  is  void  as  a  wager 
policy  if  made  "  without  benefit  of  salvage  " 
except  when  there  is  no  possibility  of  salvage 


(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  4  (2)  (b) ;  Allldns  v.  Jupe  (1877),  2  C.  P.  D. 
375  (marine  insurance)). 

(t)  London  Assurance  Co.  v.  Sainsbury 
(1783),  3  Doug.  245  (affirmed  Ex.  Ch.),  per 
Lord  MANSFIELD,  C.J.,  at  p.  253  ;  Stewart  v. 
Greenock  Marine  Insurance  Co.  (1848),  2 
H.  L.  Cas.  157  (marine  insurance),  per  Lord 
COTTENHAM,  L.C.,  at  p.  183 ;  Randal  v. 
Cockran,  supra  (marine  insurance) ;  Elgood 
v.  Harris,  [1896]  2  Q.  B.  491  (marine 
insurance);  Simpson  v.  Thomson  (1877), 
3  A.  C.  279  (marine  insurance),  per  Lord 
BLACKBURN,  at  p.  292  :  "  I  do  not  doubt 
at  all  that  where  the  owners  of  an  in- 
sured ship  have  claimed  or  been  paid  as 
for  a  total  loss,  the  property  in  what  re- 
mains of  the  ship,  and  all  rights  incident 
to  the  property,  are  transferred  to  the 
underwriters  as  from  the  time  of  the  disaster 
in  respect  of  which  the  total  loss  is  claimed 
for  and  been  paid."  Barraclough  v.  Brown 
(1897),  A.  C.  615  (marine  insurance),  per 
Lord  HERSCHELL,  at  p.  621. 

(u)  Rankin  v.  Potter,  supra,  per  BLACK- 
BURN, J.,  at  p.  119  :  "  When,  therefore,  tho 
party  indemnified  has  a  right  to  indemnity 
and  has  elected  to  enforce  his  claim,  the 
chance  of  any  benefit  from  an  improve- 
ment in  the  value  of  what  is  in  existence 
and  the  risk  of  any  loss  from  its  deteriora- 
tion are  transferred  from  the  party  indemni- 
fied to  those  who  indemnify  ;  and  therefore 
if  the  state  of  tilings  is  such  that  steps  may 
be  taken  to  improve  the  value  of  what  re- 
mains, or  to  preserve  it  from  further  deteriora- 
tion, such  steps,  from  the  moment  of  election, 
concern  t;he  party  indemnifying,  who  there- 
fore ought  to  be  informed  promptly  of  the 
election  to  come  upon  him,  in  order  that  he 
may,  if  he  pleases,  take  steps  for  his  own 
protection."  Steicart  v.  Greenock  Marine 
Insurance  Co.,  supra ;  Case  v.  Davidson 
(1816),  5  M.  &  S.  79  (marine  insurance), 
where  it  was  held  that  an  abandonment  of 
the  ship  transferred  freight  subsequently 
earned  to  the  underwriters  on  ship,  and 
ABBOTT,  J.,  said,  at  p.  87,  that  "  an  abandon- 
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of  the  salvage  may  carry  \\iih  it  onerous  and  expensive  responsibilities, 
a  difficult  ((motion  arises,  as  to  whether  the  property  in  the  salvage 
passes  fi>  tlit-in  as  from  the  date  of  the  loss  by  the  mere  fact  of  payment, 
or  whether  tin  v  are  entitled  to  exercise  an  option  in  the  matter  so  that  the 
property  does  not  pass  to  them  unless  tiny  think  lit  to  take  over  the 
salvage.  It  is  probable  that  the  latter  alternative  is  correct,  and  that 
they  may  t  lien-lore  refuse  to  take  over  the  salvage,  if,  by  so  doing,  they 
would  be  incurring  liabilities  to  third  persons  (x). 


Sub-sect.  3.     The  Enforcement  of  Rights. 

The  rights  to  which  the  insurers  are  subrogated,  must,  as  a  general  rule, 
be  enforced  in  the  name  of  the  assured  (//).  The  mere  fact  of  subrogation 
does  not  entitle  them  to  enforce  such  rights  in  their  own  names  (z).  To 
enable  them  to  do  so,  it  is  necessary  either  that  a  statute  should  confer 
upon  them  a  right  of  action  (a),  or  that  the  assured  should  make  a  formal 
assignment  (b)  to  them  of  his  rights  of  action  in  respect  of  the  subject- 
matter  (c).  Where,  however,  the  right  of  action  is  not  directly  connected 


ment  is  equivalent  to  a  sale  of  the  ship." 
Compare  Skipper  v.  Grant  (1861),  10  C.  B. 
(N.  s. )  2:!7.  p,  >•  BYLES,  J.,  at  p.  250. 

(.c)  Phillips,  s.  1726.  This  appears  to  be 
the  view  taken  in  the  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  79  (1) ;  see  Chalmers, 
.Marino  Insurance  Act,  1906,  p.  122;  see 
also  Arrow  Shipping  Co.,  Ltd.  v.  Tyne  Im- 
provement Commissioners,  The,  Crystal,  [1894] 
A.  C.  508  (marine  insurance),  per  Lord 
HERSCHELL,  at  p.  519,  declining  to  decide 
whether  the  underwriters  were  liable  as 
'owners"  for  the  expense  of  removing  a 
wreck,  and  overruling  E<jlinlon  (Earl)  v. 
Norman  (1877),  46  L.  J.  (EX.)  .V>7  (marine 
insurance) ;  Elgood  v.  Hnrri*,  |  IS'.Ui|  2  Q.  B. 
491  (marine  insurance),  p>  r  C'>LUXS,  J.,  at 
p.  494,  suggesting  that  the  passing  of  the 
property  i  |»  rhaps  .subject  to  disclaimer. 

(//)  Mason  v.  Xitiiixbitrif  (17S2),  3  Dougl. 
61. 

(c)  London  Axxitrtuwc  Co.  v.  Sti-inxbiiry 
(1783),  3  Doug.  21.->  (atlirmed  Ex.  Ch.),  per 
Lord  MANSFIELD,  ('..(.,  at.  p.  253:  "The 
relation  of  the  plaintiffs  is  by  the  insurance 
which  is  a  contract  of  indemnity.  It 
follows  that  in  respect  of  salvage  the  insurer 
stands  in  the  place  of  the  insured  and  vice 
ii  y.-.i  a.;  to  da  m  age.  1  lake  it  to  be  a  maxim, 
that  as  against  the  person  sued  the  action 
cannot  be  transferred.  As  between  the 
parties  themselves  the  law  has  long  sup- 
ported it-  for  the  lieiielit  of  COIII  Illoive,  but 

the  assignee  must  sue  in  the  name  of  the 
a-siufiior.  liy  which  I  lie  defence  is  not,  varied." 
h  "<</  v.  Viiinrin.  liixm-'ince  Co.,  [1896]  A.  C. 
250  P.  ( '.  ;  Xini/ixon  v.  Thomson  (1877), 
3  A.  C.  279  (marine  insurance),  per  Lord 
Hi.  \<  KHURN,  at  p.  29:5:  "In  England  the 
action  must  be  in  the  name  of  the  ship- 


owner, not  of  the  underwriters.  I  think 
this  material  as  showing  that  it  is  the  personal 
right  of  action  of  the  shipowner,  the  benefit 
of  which  is  transferred  to  the  underwriters. 
In  other  systems  of  jurisprudence,  or  it  may 
be  in  our  own  as  altered  hereafter,  the 
assignee  of  such  a  right  may  be  able  to  sue 
in  his  own  name."  Nor  are  they  entitled 
in  the  event  of  the  person  liable  becoming 
a  bankrupt  to  prove  against  his  estate  in 
their  own  names  (Be  Blaclcbnnic,  A'.r  partc 
Xfroitl*  (1892),  9  Mor.  249). 

(it.)  Such  a  right  appears  to  be  conferred 
by  s.  4  (1)  of  the  Riot  (Damages)  Act,  1886 
(49  &  50  Viet.  c.  38),  where  the  insurers  aro 
subrogated  to  the  assured's  right  of  com- 
pensation against  the  police  authority  in 
cases  of  damage  done  by  riot.  It  therefore 
follows  that  London  Axxtinuice  Co.  v.  tSahi*- 
liiri/,  .sitpn/,  is  no  longer  law,  as  applied  to 
its  own  peculiar  facts,  though  the  general 
principles  laid  down  remain  unatlcctcd.  As 
bo  I  he  Act,  see  further,  p.  4 US,  p<j*t. 

(b)   Under      the      Judicature     Act,      1873 

(:;<i  >v  :;7  \  ict.  c.  6H).  s.  25  (i>). 

(<•)  I.Jn<h<c  l-'iri  In^nninct  Co.  v.  St.  Louis 
( 1S51),  7  Moore  I'.  C.  2Sli,  where  the  insurers, 
who  had  paid  the  amount  due  under  the 
policy,  about  three-fourths  of  the  loss, 
brought  this  action  under  a  formal  assign- 
ment for  the  sum  they  had  paid,  and  it  \\as 
suggested  at  p.  319  that  the  defendants 
\\ould  ha\e  the  right  to  have  the  assured 
joined  a^  co-plaint .ill's  ;  King  v.  I  ir/nrin. 
I n*n ni nee  Co.,  siijini;  when  the  assignment 
was  made  under  a  colonial  statute  in  the 
same  language  as  the  Judicature  Act,  1873 
(36  &.  37  Viet.  c.  66),  s.  25  (6),  and  it  was  an 
express  term  of  the  assignment  that  the 
assured's  name  was  not  to  be  used. 
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with  the  loss,  but  only  arises  after  the  loss  out  of  the  ownership  of  the 
subject-matter,  it  would  seem  that  the  insurers,  if  they  have  taken  over 
the  salvage,  are  able  to  enforce  it  in  their  own  names,  since  it  is  their  own 
right  as  owners  of  the  salvage,  and  not  a  merely  derivative  right  depending 
upon  the  assured's  right  of  property  (d). 

Inasmuch  as  the  rights  which  pass  to  the  insurers  by  virtue  of  subro- 
gation are  merely  the  rights  of  the  assured,  the  insurers  being  unable  to 
maintain  any  claim  against  third  persons  in  their  own  right,  certain  obliga- 
tions are  imposed  upon  the  assured  with  the  view  of  securing  to  the  insurers 
the  full  benefit  of  the  subrogation.  These  obligations  are  the  following, 
namely  : — 

(1)  The  assured  must  assist  the  insurers  in  enforcing  any  claims  which 
he  may  have  against  third  persons  in  respect  of  the  loss  (e).     This  is  some- 
times expressly  provided  for  by  a  condition  in  the  policy  (/),  though 
such  a  condition  is  unnecessary.     Thus,  it  is  his  duty  to  permit  them  to 
use  his  name  in  any  action  which  they  may  desire  to  bring  for  this 
purpose  (g)  ;   and  if   he  refuses,  the  court  may  compel  him  to  do  so  upon 
receiving  an  indemnity  in  respect  of  the  costs  to  be  incurred  (li).     He  must 
also,  in  the  cases  in  which  they  cannot  make  use  of  his  name  (i),  take  the 
requisite  measures  to  enforce  the  claim  himself. 

(2)  The  assured  must  do  no  act  by  which  the  insurers  may  be  prejudiced. 
He  is,  therefore,  not  entitled,  without  their  sanction,  to  enforce  any  claim 
arising  out  of    the  loss  himself,  and  he  may,  upon  their  application,  be 
restrained  from  so  doing  (k).     If  he  is  allowed  to  prosecute  his  claim 
without  interference  and  succeeds,  he  must  account  to  his  insurers  for  the 
amount   originally   paid   under   his   policy  (I).     Similarly,   if   he   releases 
third  persons  from  their  liability  to  himself  arising  out  of  the  loss,  or 
enters  into  a  compromise  with  them  by  which  the  amount  payable  by  them 

(d)  Compare  Simpson  v.  Thomson  (1877),  were  to  pay  her  the  amount  of  the  deposit, 
3  A.   C.   279   (marine  insurance),   per  Lord  she  would  be  bound  to  account  for  it  to  the 
BLACKBURN,  at  p.  292.  defendants  ;    or,  on  the  other  hand,  if  the 

(e)  Dane  v.   Mortgage  Insurance  Corpora-  bank    still    refused    to    pay,    she    would    be 
lion,  [1894]  1  Q.  B.  54,  C.  A.  (insurance  of  bound  to  allow  the  defendants  to  sue  in  her 
securities),  per  Lord  ESHER,  M.R.,  at  p.  61  :  name.     All  that  is  well  understood  law  with 
"  If  the  assured  does  obtain   anything   by  regard  to  insurance." 

way  of   salvage  out  of  the   subject-matter  ( f  )  for  the  effect  of  such  a  condition,  see 
insured,   he   must  account  for  that  to  the  London  Guaraniie  Co.  v.  Fearnley  (1880),  5 
underwriter;    and,    further    than    that,    if  A.  C.  911  (guarantee  policy), 
anything  is  obtainable  by  way  of  salvage,  (  }  Dam  y    Mortgage  Insurance  Corpora- 
he  has  no  right  to  say  to  the  underwriter  ^-Qn    suvra 
that  he  will  not  take  any  step  in  order  to 

obtain  such  salvage  ;    he  is  bound  to  assist  ,  &)  *J% J-  ^icl,ona  Durance  Co.,  [1896] 

the     underwriter      in      obtaining     it.     For  A"  V'        ' 

instance,  in  the  present  case,  if  the  bank  had  (»')  Castellain  v.  Preston  (1883),  1 1  Q.  B.  D. 

not    failed,    but    had    remained    in    perfect  38<>.  C.  A.,  per  BRETT,  L.J.,  at  p.  388. 

credit,  and  it  had  on  some  untenable  ground  (k)  Law    Fire    Insurance    Co.    v.    OaL  /*  >/ 

refused  to  pay  the  plaintiff  at  the  time  when,  (1888),  4  T.  L.  R.  309,  per  MATHEW,  J.,  at 

according  to  the  deposit  note,  payment  was  p.   309.     As  to  where  the  assured  has  not 

due,  the  plaintiff  would  not  be  bound  first  been  fully  indemnified,  see  p.  323,  post. 

to  sue  the  bank.   .    .   .    He  would  be  entitled  (I)  Law    Fire    Insurance    Co.    v.    Oakley, 

to   receive   payment   from    the   defendants,  supra.     If  he  recovers  less  than  the  amount 

the  insurers ;    but  then,  if,  after  they  had  received  from  the  insurers,  it  is  clear  that 

paid  her,  the  bank,  discovering  their  mistake,  he  has  been  over-indemnified. 

W.I.  Y 
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in  respect  of  their  liability  is  diminished,  as,  for  instance,  where  the  amount 
so  payable  is  arrived  at  by  taking  into  account  the  sum  already  paid  by 
the  insurers  (m),  hi-  mii^t  account  to  them  not  merely  for  what  he  has 
received,  but  for  what  he  has  lost  by  reason  of  his  act,  and  must  pay  ov>  L 
to  them  the  full  value  of  the  rights  and  remedies  which  he  has  thus  released 
or  compromised  (»).  By  his  act  the  insurers  are  debarred  from  asserting 
in  his  name  any  claim  against  the  persons  formerly  liable  (o),  seeing  that 
any  defence  available  against  the  assured,  including  a  release  or  compromise 
of  his  claim  (p),  is  still  available  notwithstanding  that  the  action  is  brought 
for  the  benelit  of  the  insurers  (g). 

"Where  an  action  is  brought  on  behalf  of  the  insurers  to  enforce  the 
rights  to  which  they  are  subrogated,  the  person  responsible  to  the  assured 
for  the  loss  cannot  resist  liability  on  the  ground  that  the  assured  has 
already  received  a  full  indemnity  from  the  insurers,  since  the  effect  of  a 
successful  defence  on  this  ground  would  be  that  the  defendant  would  be 
receiving  the  benefit  of  the  policy  without  paying  the  premium  (r).  Nor  can 
he  resist  liability  on  the  ground  that  the  insurers  have  paid  the  assured 
for  a  loss  in  respect  of  which  they  were  not  liable,  provided  that  they  have 


(m)  Phoenix  Assurance  Co.  v.  Spooner, 
[1905]  2  K.  B.  753. 

(??)  West  of  England  Fire  In  ./iniin-e  Co.  v. 
Isaacs,  [1896]  2  Q.  B.  377  (affirmed  [1897] 
1  Q.  B.  226,  C.  A.),  per  COLLINS,  J.,  at  p.  383  : 
"  I  do  not  know  that  the  precise  point  has 
ever  been  decided  ;  that  is  to  say,  that  the 
insurance  company  can  come  against  the 
assured  and  recover  from  him,  not  the 
amount  of  a  benefit  he  has  received,  but  the 
amount  of  a  benefit  he  has  lost — a  benefit 
to  which  the}7  had  the  right  to  be  subrogal*  d, 
but  which  in  the  events  that  have  happened 
has  been  lost  to  them.  But  I  think  it  follows 
as  a  matter  of  principle  from  the  decisions 
cited  in  argument,  if  indeed  it  is  not  covered 
by  the  dicta  or  sonic  of  the  reasoning  by 
which  those  principles  are  arrived  at  and 
enunciated  in  the  cases  referred  to." 

(o)  Compare  The  Milwall,  [1905]  P.  155, 
C.  A.  (collision),  where  it  was  held  that  the 
insurers  could  not  by  subrogation  avail  them- 
selves of  a  right  of  appeal,  which  the  assured 
had  abandoned. 

(  p)  It  has  been  suggested  that  a  release 
by  the  assured  given  to  a  tort-feasor,  together 
with  an  undertaking  not  to  allow  his  name 
to  be  used  in  any  proceedings,  does  not  pre- 
clude the  insurers  after  payment  from 
maintaining  an  action  in  the  assured's  name 
(SiitidiiK'in  v.  .\ii*titili'ii<  (.iiis  Liijht  Co.  (1881), 
•2  N.  S.  YV.  L.  R.  219,  where,  however,  the 
( 'ourt  held  on  the  facts  that  the  release 
applied  only  to  the  uninsured  part  of  the 
J»ss).  In  tlie  case  in  question  it  seems  that 
the  tort-feasor  was  aware  of  the  insurer.-/ 
claim  at  the  time  \\luii  he  received  his 
release,  and  it  nia  therefore  In •  .1  |>|trclicnded 
th.it  In-  could  not.  have  relied  upon  the  re- 
lease as  a  defence.  If,  however,  lie 


ignorant  of  the  insurers'  rights,  the  release 
would  have  extinguished  his  liability  as 
regards  the  insurers  as  well  as  the  assured. 

(q)  London  Assurance  Co.  v.  Sainsburif 
(1783),  3  Doug.  245  (affirmed  Ex.  Ch.),  per 
Lord  MANSFIELD,  C.J.,  at  p.  254:  "As 
against  the  person  sued  the  right  of  action 
cannot  be  transferred  nor  the  defence  varied." 
(r)  Mason  v.  $fiin*bi<r>/  (ITS-'),  3  Doug.  61, 
where  the  insurers,  having  paid  the  amount 
of  a  loss  occasioned  by  the  demolition  of  a 
house  by  rioters,  were  held  entitled  to 
recover  against  the  Hundred  in  the  name 
of  their  assured,  and  Lord  MANSFIELD, 
C.  J.,  at  p.  l>4,  said  :  '  The  question,  then, 
comes  to  this,  Can  the  owner,  having  in- 
sured, sue  the  Hundred  ?  Who  is  first 
liable  ?  If  the  Hundred,  it  makes  no  differ- 
ence ;  if  the  insurers,  then  it  is  a  satisfac- 
tion, and  the  Hundred  is  not  liable.  But 
the  contrary  is  evident  from  the  nature  of 
the  contract  of  insurance.  It  is  an  in- 
demnity. Every  day  the  insurer  is  put  in 
the  place  of  the  insured.  In  every  abandon- 
ment it  is  so.  The  insurer  uses  the  name 
of  the  insured  .  .  .  upon  principles  of  policy. 
.  .  .  1  am  satisfied  that  it  is  to  be  considered 
as  if  the  insurers  had  not  paid  a  farthing. 
This  was  approved  in  Yn-tc-i  v.  II  lii/d- 
(1838),  4  Bing.  N.  C.  272  (marine  insurance) ; 
London  Assurance  Co.  v.  tSainsbury.  supra, 
per  BULLEK,  J.,  at  p.  24! I,  stating  that  he 
had  acted  wrongly  in  a  former  action  in 
allowing  the  insurance  to  be  taken  into 

uit    in    e.-,t.imatinur    the    third    person's 

liability;  Darrellv,  Tibbitta  (1S80),  5  Q.  E.  D. 
500,  ( '.  A.,  )><  r  HUF.TT.  L.J.,  following  Xorih 
British  and  Mrrcruitilc  Insurance  Co.  v. 
London,  La •<  i  JUKI/,  inn!  Globe  Insurance  Co. 
(1ST 7),  5  Ch.  D.  569,  C.  A. 
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acted  in  good  faith  (s).  In  any  such  action  the  only  question  to  be  deter- 
mined is  the  liability  of  the  third  person  to  the  assured,  and  to  this  question 
the  existence  of  a  contract  of  insurance  is  immaterial. 

Sub-sect.  4.     The  Effect  oj  Subrogation. 

After  the  payment  of  a  full  indemnity  the  insurers  are  entitled,  since 
they  have  taken  the  place  of  the  assured,  to  retain  for  their  own  benefit 
everything  that  may  have  been  recovered  by  the  exercise  of  his  rights. 
They  are  not,  therefore,  under  any  obligation  to  account  to  him  for  any 
profit  which  they  may  succeed  in  obtaining  either  from  the  disposal  of 
the  salvage  or  from  the  exercise  against  third  persons  of  any  rights  of 
action  which  may  have  existed  (t}.  Where,  however,  the  assured  is  not 
fully  indemnified,  by  reason  of  the  fact  that  he  was  under-insured  at  the 
time  of  the  loss  (u),  and  the  amount  of  his  loss  exceeds  the  sum  recovered 
from  the  insurers,  different  considerations  apply.  The  assured  is  not  to 
be  deprived  of  his  right  to  obtain  a  full  indemnity.  The  insurers,  there- 
fore, are  not  subrogated  to  the  whole  of  his  rights  in  respect  of  the  loss  ; 
and  he  may,  at  least  where  he  has  a  substantial  claim  on  his  own  behalf, 
enforce  it  himself  by  action  against  the  person  responsible.  They  are 


(s)  Mason  v.  Sainsbuty  (1782),  3  Doug.  61 ; 
King  v.  Victoria  Insurance  Co.,  [1896]  A.  C. 
250,  254,  255  P.  C.  :  "  To  their  Lordships 
it  seems  a  very  startling  proposition  to  say 
that  when  insurers  and  insured  have  settled 
a  claim  of  loss  between  themselves,  a  third 
party  who  caused  the  loss  may  insist  on 
ripping  up  the  settlement,  and  on  putting 
in  a  plea  for  the  insurers  which  they  did  not 
think  right  to  put  in  for  themselves ;  and  all 
for  the  purpose  of  availing  himself  of  a 
highly  technical  rule  of  law  which  has  no 
bearing  upon  Ms  own  wrongful  act.  It  is 
not  alleged  that  there  was  anything  but 
perfect  good  faith  in  the  claim  made  by  the 
bank  and  satisfied  by  the  company.  It  is 
not  alleged  that  the  question  of  negligence 
has  not  been  as  fully  and  fairly  tried  in  this 
action  as  it  could  have  been  in  an  action  by 
the  bank.  .  .  .  But  it  is  claimed  as  a  matter 
of  positive  law  that,  in  order  to  sue  for  damage 
done  to  insured  goods,  insurers  must  show 
that  if  they  had  disputed  their  liability,  the 
claim  of  the  insured  must  have  been  made 
good  against  them.  .  .  .  The  proposition 
is,  as  their  Lordships  believe,  as  novel  as  it 
is  startling ;  at  least  Mr.  Cohen  was  unable 
to  furnish  any  authority  for  it,  and  their 
Lordships  know  of  none.  .  .  .  They  will 
assume  .  .  .  that  the  bank  could  not  by  the 
terms  of  the  policy  have  compelled  the  insurers 
to  indemnify  them.  Still  if,  on  a  claim  being 
made,  the  insurers  treat  it  as  within  the 
contract,  by  what  right  can  a  stranger  say 
that  it  is  not  so  ?  The  payment  would  not 
be  made  if  no  policy  existed ;  and  it  seems 
to  their  Lordships  an  extravagant  thing  to 


say  that  a  payment  made  under  such  circum- 
stances is  a  voluntary  payment  made  by  a 
stranger,  and  that  it  would  be  at  least  an 
excess  of  refinement  to  hold  that  it  is 
not  a  payment  on  the  policy,  carrying  with 
it  the  legal  incidents  of  such  a  payment. 
Such  settlements  of  claims  between  the 
parties  concerned  ought  not  to  be  reopened 
for  a  by-purpose  at  the  instance  of  parties 
not  concerned.  To  hold  otherwise  would 
convert  rules  of  law  framed  for  the  purpose 
of  checking  speculations  in  law  suits  into 
instruments  for  promoting  law  suits  which 
the  parties  interested  are  wise  enough  to 
avoid  by  agreement." 

(t)  RanTcin  v.  Potter  (1873),  L.  R.  6  H.  L. 
83  (marine  insurance),  per  BLACKBURN,  J., 
at  p.  119 ;  Stewart  v.  Oreenock  Marine  In- 
surance Co.  (1848),  2  H.  L.  Cas.  159  (marine 
insurance). 

(u)  As  to  the  position  of  the  insurers  after 
payment  under  a  valued  policy,  where  the 
loss  exceeds  the  valuation,  see  North  of 
England  Insurance  Association  v.  Armstrong 
(1870),  L.  R.  5  Q.  B.  244  (marine  insurance), 
doubted  in  Burnand  v.  Rodocanachi  (1882),  7 
A.  C.  333  (marine insurance), per  Lord  BLACK- 
BURN, at  p.  342 ;  and  compare  Tunno  v. 
Edwards  (1810),  12  East,  488  (marine  in- 
surance), where  the  loss  was  treated  as 
partial,  the  insurers  paying  50  per  cent,  of 
the  valuation,  and  it  was  held  that  they  were 
not  entitled  to  share  in  a  sum  received 
subsequently  from  the  captors  of  the  goods 
insured  which  represented  half  the  proceeds 
of  the  goods,  although  it  amounted  to  more 
that  the  valuation  in  the  policy. 
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not  entitled  lo  prevenl  him  IVoni  so  doing  (./•)  ;  nor  c. m  liny  interfere  with 
In-  conduct  of  the  .iction,  pro\ ided  that  lie  undertakes  that  he  will  claim 
for  the  full  amount  of  his  loss.  \\ithout  deducting  the  sum  recovered  from 
them  under  his  policy,  and  that  he  will  not  compromise  the  action  except 
in  good  faith  (//).  If  he  recovers  anything  in  the  action  over  and  above 
that  portion  of  the  lo.-s  Avhich  falls  upon  himself,  he  will  hold  it  as  trustee 
on  behalf  of  the  insurers  (z). 


SECT.  -2.    INDEMNIFICATION  BEFORE  PAYMENT. 

The  loss  sustained  by  the  assured  may  be  partially  or  in  some  cases 
wholly  made  good  from  other  sources,  before  payment  by  the  insurers, 
whose  liability  is  correspondingly  diminished  or  extinguished.  This  takes 
place  in  the  following  cases,  namely  :— 

(1)  Where  the  assured  receives  a  sum  of  money  or  some  other  benefit 
from  a  third  person  which  has  the  effect  of  diminishing  or  extinguishing 
the  loss  (a).  Whether  such  person  is  under  some  liability  to  the  assured 
in  consequence  of  the  destruction  of  the  subject-matter,  and  makes  the 
payment  in  discharge  of  his  liability  (6),  or  whether  he  makes  it  voluntarily 
with  the  intention  of  assisting  the  assured  to  bear  his  loss  (c),  is  immaterial. 
In  either  case  the  assured  must  give  the  insurers  credit  for  the  sum  which 


(.r)  Commercial  Union  Assurance  Co.  v. 
Lister  ( IS74),  L.  R,  9  Ch.  483.  In  this  case 
tho  owner  of  a  building  had  insured  it.  against 
fire,  but  not,  for  its  full  value.  The  building 
having  been  destroyed  by  a  lire  alleged  to 
have  been  caused  by  the  negligenee  of  a 
municipal  Corporation,  the  owner  hail  him- 
self brought  an  action  for  damages  against 
ihr  Corporation,  and  il-  was  held  that  he 
could  not  be  deprived  of  the  conduct  of  (lie 
action  at  the  suit  of  the  insurers,  upon  his 
undertaking  to  sue  for  the  \\hole  amount  of 
the  damage,  although  he  would  he  liable 
for  an\  i  Inn;.:  dmic  \>y  him  in  violation  of  any 
c(|iiilal>le  duty  towards  them. 

(//)  Hiitl..  /><r  -I  VMKS,  L.J.,  at  p.  48<i  : 
"The  defendant  has  undertaken  to  sue  for 
the  \\hole  amount.  ...  If  I  were  to  put 
him  under  any  restriction  about  com- 
promising or  anything  of  that  kind,  it  would 
lie  determining  the  \\hole  case,  and  deciding 
that  he  is  a  trustee  f'ir  the  insurance  com- 
panies. That.  lni\\cvcr,  is  a  matter  not  to 
be  determined  on  this  interlocutory  applica- 
tion, and  I  cannot  now  say  that  he  is  a 
trustee  in  such  a  \vay|that  he  is  to  be  deprived 
of  his  own  free  act. ion  with  respect  to  a  matter 
in  which  lie  is  personally  ami  very  largely 
interested.  .  .  .  Mr.  Lister  is  by  this  order 
left  free  to  go  on  with  and  to  conduct,  this 
action.  If  he  does  anything  in  the  .(induct 
of  the  action  inconsistent  with  his  dnt.y, 
whatever  that  duty  may  lie  ...  he  will 
have  to  make  good  any  loss  thereby  incurred. 


If  he  does  nothing  else  but  that  which  he  is 
clearly  entitled  to  do,  having  regard  to  the 
position  he  is  in  and  to  the  position  of  the 
other  parties,  then  he  will  be  liable  to  nothing. 
At  present  he  is  himself  duminux  liti.*,  subject 
to  a  liability  to  answer  to  this  Court  for 
anything  which,  upon  the  hearing  of  tho 
cause,  should  be  shown  to  be  a  breach  of 
some  equitable  obligation  or  a  violation  of 
some  equitable  dnt.y  which  has  been  cast 
upon  him  by  reason  of  the  circumstances 
of  the  case." 

(c)  Ibid.,  per  JESSEL,  M.R.,  at  p.  4s  I; 
and  see  The  Common  n;  nHh,  [I'.IOT]  I'.  lIHi, 
C.  A.  (marine  insurance),  -pi  r  (inn  ELL. 
I'.  MINES,  P.,  at  pp.  -2'2'2,  22'.l  Compare  /,V 
Hbiekbiifin,  K.r  jinrli  .SY/WI/.S  (IS!):.'),  !)  ,Morr. 
L'l'.l.  where  a  landlord,  who  hail  recovered 
iL'7,'5  from  his  insurers,  was  admitted  to 
prove  in  the  bankruptcy  of  the  tenant  for 
£400,  the  full  amount  of  loss  in  respect  of 
his  tenant's  covenant  to  reinstall',  and  it 
was  suggested  that,  the  landlord  would  not 
be  bound  to  hand  over  anything  to  the 
insurers  until  he  had  received  20s.  in  the  £ 
in  respect  of  his  own  loss. 

(a)  C<i*i(ll<ii»  v.  Preston  (1883),  11  Q.  B.  D. 
380,  C.  A.,  fur  COTTON,  L.J.,  at  p.  393.  The 
payment  need  not  be  made  in  respect  of 
rights  arising  out  of  or  in  consequence 
"I  the  loss  (ibid.,  pir  l!ov\'EN,  L.J.,  at  p. 
404). 

(6)  See  p.  3:28,  post. 

(c)  See  p.  3^9,  post. 
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he  has  been  paid,  or  for  the  value  of  the  benefit  which  he  has  received, 
as  the  case  may  be.  He  cannot,  therefore,  recover  as  against  them 
more  than  the  balance,  if  any,  of  his  loss  (d),  since  if  he  were  allowed 
to  claim  a  full  indemnity  from  them,  and  to  retain  the  payments  or 
benefits  already  received  from  third  persons,  he  would  be  more  than  fully 
indemnified  (e). 

(2)  Where  the  salvage  from  the  fire  has  to  be  taken  into  account. 
There  is  not,  in  fire  insurance,  anything  corresponding  to  what  is  known 
in  marine  insurance  as  a  constructive  total  loss  (/),  and  there  is,  therefore, 
no  such  thing  as  a  notice  of  abandonment,  by  which  the  assured  is  enabled, 
although  the  object  insured  still  remains  in  specie,  to  treat  his  loss  as  being 
a  total  loss  within  the  policy  (g).  To  constitute  a  total  loss  of  the  subject- 
matter  of  insurance  in  fire  insurance,  there  must  be  an  actual  destruction 
of  the  object  insured,  so  that  it  no  longer  exists  in  specie,  and  its  identity 
with  the  subject-matter  described  in  the  policy  is  taken  away  (//).  It 
may  happen,  however,  that  the  remains  of  the  object  insured  have  some 
appreciable  value.  In  this  case  there  are,  apart  from  any  conditions 
in  the  policy,  three  courses  open  to  the  assured,  namely  :— 

(i)  The  assured  may  elect  to  keep  the  salvage  himself,  in  which  case 
he  must  be  regarded  as  indemnified  to  the  extent  of  the  true 
value  of  the  salvage,  and  can,  therefore,  only  claim  as  for  a  partial 
loss  (i),  deducting  the  value  of  such  salvage  as  at  the  time  of 
the  loss  from  the  amount  otherwise  recoverable  under  the 
policy  (/.•). 

(ii)  The  assured  may  call  upon  the  insurers  to  pay  the  full  sum  required 
under  his  policy  to  indemnify  him  against  his  loss,  without 
regard  to  the  value  of  his  salvage  (I).  In  this  case  he  must 

(d)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  (marine    insurance),    per    BRETT,    L.J.,    at 
380,   C.  A.,  per   COTTON,   L.  J.,  at   p.    393 ;  p.    47.     For    notice    of    abandonment,    see 
Darrell  v.  Tibbitts   (1880),  5    Q.   B.   D.  560,  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
C.  A.,  per  BRETT,  L.J.,  at  p.  562,  following  s.  62.     For  an  explanation  of  the  doctrines 
North  British  and   Mercantile  Insurance  Co.  of  constructive  total  loss  and  abandonment, 
v.  London,   Liverpool,  and   Globe    Insurance  see  Castellain  v.  Preston,  supra,  per  BRETT, 
Co.  (1877),  5  Ch.  D.  569,  C.  A.  ;   Mattheivson  L.J.,  at  pp.  386,  387. 

v.  Western  Assurance  Co.  (1859),  10  L.  Can.  8,  (ft)  See  p.  237,  ante. 

where  a  mortgagee  was  held  not  entitled  to  (i)  RanJcin  v.  Potter  (1873),  L.  R.  6  H.  L. 

recover    upon    a    policy    covering   his   own  83  (marine  insurance),  per  BLACKBURN,  J., 

interest,  on  the  ground  that  the  mortgagor  at  p.    119  :    "Anything  that  indicates  that 

had  reinstated  the  mortgaged  premises  before  the  party  indemnified  has  determined  to  take 

action  brought,  and  the  mortgagee's  security  to   himself   the   chance   of   benefit  from   an 

was  therefore  undiminished.  increased  value  in  the  part  saved  and  only 

(e)  Hamilton   v.    Mendes   (1761),    2    Burr.  claim  for  the  partial  loss,  will  determine  his 
1198    (marine    insurance);     National    Fire.  election  so  to  do  ;"   and  per  BRAMWELL,  B., 
Insurance  Co.  v.  McLaren  (1886),  12  Ont.  R.  at  p.  135  :    "  Though  the  ship  is  practically 
682.  lost  as  a  ship,  and  what  remains  are  only 

( / )  For    the    reason    for    the    diiferenco  the   materials  of   a   ship   fastened   together 

between  fire  and  marine  insurance  in  this  in  the  form  of  a  ship,  the  option  is  with  the 

respect,  see  Castellain  v.  Preston,  supra,  per  assured  to  keep  his  ship  or  his  salvage  and 

BOWEN,  L.J.,  at  p.  403.     For  the  effect  of  a  claim  for  a  partial  loss." 

"  constructive   total    loss,"   see    Marine    In-  (k)   Westminster    Fire    Office    v.     Glasgow 

surance  Act,  1906  (6  Edw.  7,  c.  41),  s.  61.  Provident  Investment  Society  (1888),  13  A.  C. 

(g)  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  699,  per  Lord  SELBOKNE,  at  p.  711. 

83  (marine  insurance),  per  BLACKBURN,  J.,  (/)  tfti'irart  v.   Greenock  Mtirim    liixunmce 

at  p.  118  (speaking  of  fire  insurance)  ;  Kalten-  Co.   (1848),   2   H.    L.    Cas.    159   (marine   in- 

lach  v.   Mackenzie  (1878),   3  C.   P.    D.   467  surance). 
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abandon  or  cede  the  salvage  to  the  insurers,  who,  on  satisfying 
his  claim,  take  it  for  their  own  benefit  (m). 

(iii)  The  assured   may,   and  usually  does,   enter  into  an  agreement 

with  the  insurers  relating  to  the  disposal  of  the  salvage.     The 

agreement  may  provide  for  the  handing  over  of  the  salvage 

to  the  insurers  upon  payment  of  a  specified  sum  (?i),  or  it  may 

require  the  assured  to  retain  it  in  part  satisfaction  of  his  claim. 

The  insurers  may,  however,  be  empowered  by  an  express  condition 

in  the  policy,  not  merely  to  take  possession  of  the  salvage  (o)  and  to  deal 

with  it  for  the  purpose  of  ascertaining  the  cause  or  extent  of  the  loss  (p), 

but  also  to  sell  or  dispose  of  it  (q)  at  any  time,  whether  before  or  after  the 

adjustment  or  ascertainment  of  his  loss,  in  the  name  of  the  assured  (r). 

The  condition  may  further  provide  that  the  assured  is  not  in  any  case  to 

ha vi-  the  right  to  abandon  any  property  to  the  insurers,  whether  taken 

possession  of  by  them  or  not  (s). 

Where  the  object  insured  is  damaged  only,  no  question  of  salvage  in 
the  strict  sense  of  the  word  can  arise.  The  object  remains  the  property 
of  the  assured  ;  he  cannot  insist  on  abandoning  or  ceding  it  to  the  insurers, 
nor  can  they  insist  upon  his  doing  so  after  payment.  His  right  is  to  have 
his  damage  made  good,  and  the  insurers,  therefore,  must  pay  him  tin? 
amount  of  such  damage.  The  amount  payable  by  the  insurers  is 
correlative  to  the  damage  sustained,  and  is  measured  by  the  difference 
between  the  value  of  the  object  after  the  fire  and  its  value  immediately 
preceding  it  (/).  The  insurers  may,  however,  under  a  condition  to  that 
effect,  take  possession  of  it,  and,  if  the  condition  goes  far  enough,  sell 
or  dispose  of  it  (M). 

SECT.  3.     INDEMNIFICATION  AFTER  PAYMENT. 

After  the  insurers  have  paid  to  the  assured  the  amount  recoverable 
under  the  policy,  the  assured  remains  liable  to  account  to  them  for  any 
benefit,  which  he  subsequently  receives  from  a  third  person,  and  which 
results  in  diminishing  or  extinguishing  the  loss  against  which  the  insurers 
have  indemnified  him  (:r).  This  liability  is  based  upon  the  principle  of 
indemnity,  and  is  intended  to  prevent  the  assured  from  retaining  what  is 
in  effect  a  double  indemnity  (//).  If,  therefore,  the  assured,  in  spite  of 

(m)  See  p.  319,  ante.  (.«.•)  Compare  p.  320,  ante. 

(n)  tfkipperv.  Grant  (1801),  IOC.  B.  (N.  s.)  (t)  Westminster    Fire    Office    v.     Glasgow 

2:57,  t>rr  BYLES,  J.,  at  p.  250.  Provident  Inn«1nxnt  Society  (1888),  13  A.  C. 

(o)  The  condition  usually  empowers  them  G99,  per  Lord  SELBORNE,  at  p.  704  ;   and  see 

to  take  possession  of  any  property  of  the  p.  26li,  ante. 

assured  on  the  premises  at  the  time  of  the  loss.  (n)  Seep.  24">,  ante. 

(  p)  See  p.  2  If.,  ante.  (x)  Ca*tdlai>i  v.  Preston  (1883),  11  Q.  B.  D. 

(q)  Including  any  property  taken  posses-  380,  C.  A.,  per  BRETT,  L.J.,  at  pp.  390,  391  ; 

sion  of  or  removed.  King  v.  Victoria  Insurance  Co.,  [1890]  A.  C. 

(r)  The  condition  in  such  a  case  provides  250,  256  P.  C. 

that  if  the  policy  is  void  or  ceases  to  have  (y)  Darrett  v.  Tibbitts  (1880),  5  Q.  B.  D. 
effect,  or  if  its  benefit  is  forfeited,  the  in-  560,  C.  A.,  where  it  was  held  that  if,  after 
surers  are  not  to  be  liable  in  respect,  of  such  payment  by  the  insurers,  the  assured  re- 
sale or  ili-pusal  lor  a  greater  amount  than  ceives  compensation  for  his  loss  from  other 
the  net  proceeds  of  the  salvage  or  property.  sources,  the  insurers  are  entitled  to  recover 
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receiving  the  benefit,  is  no  more  than  fully  indemnified,  as,  for  instance, 
where  the  actual  loss  which  he  has  sustained  is  far  in  excess  of  the  amount 
paid  by  the  insurers  under  the  policy,  and  the  sum  or  benefit  received 
from  the  third  person  does  not,  when  added  to  such  amount,  exceed  the 
actual  loss,  the  liability  of  the  assured  does  not  arise  (z). 

Suit-sect.  1.     The  Insurers'  Right  to  Benefit. 

Though  the  existence  of  the  liability  of  the  assured  to  account  for  any 
benefit  received  is  clear,  and  the  fact  that  it  is  based  upon  the  principle 
of  indemnity  is  beyond  question,  there  is  some  difficulty  in  saying  upon 
what  grounds  the  liability  may  be  enforced  by  the  insurers.  The  difficulty 
is  rather  one  of  form  than  substance  (a),  and  may  be  dealt  with  in  accord- 
ance with  one  or  other  of  the  following  suggestions,  namely  : — 

(1)  The  right  of  the  insurers  depends  upon  the  doctrine  of  subroga- 
tion (b),  which  is  not  confined  to  the  enforcing  of  remedies,  but  confers 
on  the  insurers  the  right  to  receive  the  advantage  of  any  remedy  which 
has  been  applied  by  the  assured  himself  (c). 

(2)  The  right  of  the  insurers  depends  upon  a  promise  on  the  part  of 
the  assured,  which  is  to  be  implied  from  the  payment  by  the  insurers  of 
the  amount  of  the  loss,  that,  if  the  loss  is  afterwards  made  good  from  other 
sources,  he  will  repay  them  what  he  has  received  from  them  (d). 

(3)  The  right  of  the  insurers  depends  upon  an  implied  contract  that 
the  assured  is  to  hold  for  the  benefit  of  the  insurers  or  pay  over  to  them 
whatever  he  may  afterwards  receive  from  other  sources  in  respect  of  the 
loss  (e). 

(4)  The  right  of  the  insurers  depends  upon  the  fact  that  the  insurers 
made  their  payment  on  the  condition  that  the  assured  had  in  fact  sustained 
the  loss  for  which  he  made  his  claim,  and  they  are  therefore  entitled, 
upon  its  turning  out  that  he  has  sustained  no  loss  at  all,  to  maintain  an 
action  of  money  had  and  received  to  recover  what  they  paid  (/).     It  has, 

from  him  any  sum  received  by  him  in  excess  said,  at  p.  820  :    "  I  am  by  no  means  sure 

of  the  loss  actually  sustained  by  him,  and  the   passages   are  only  dicta.     I   think  the 

BRETT,  L.J.,  at  p.  562,  said  :    "If  the  com-  learned    judges   were    stating  the  principle 

pany   cannot   recover   the   money   back,    it  on  which  their  decision  proceeded,   but  in 

follows  that  the  landlord  will  have  the  whole  any  case  they  are  dicta  of  such  authority 

extent  of  his  loss  as  to  the  building  made  that  I  think  I  am  bound  to  follow  them  and 

good  by  the  tenants,  and  will  also  have  the  that  they  cover  this  case." 

whole  amount  of  the  loss  paid  by  the  in-  (d)  Darrell  v.  Tibbitts,  supra,  per  BRETT, 

surance  company.     If  that  is  so,  the  whole  L.J.,  at  pp.  562,  563. 

doctrine  of  indemnity  would  be  done  away  (e)  Ibid.,   per   COTTON,   L.J.,    at    p.    565. 

with ;    the   landlord   would   be   not   merely  Compare    King   v.    Victoria    Insurance    Co., 

indemnified,  he  would  be  paid  twice  over."'  [1896]    A.    C.    250,    250  P.    C.,   where    the 

(z)  See  p.  323,  ante.  view  was  taken  that   if  the  assured,  after 

(a)  Darrell  v.  Tibbitts  (1880),  5  Q.  B.  D.  payment,  had  recovered  damages  from  the 
560,  C.  A.,  per  BRETT,  L.J.,  at  p.  562.  third  person  liable,  a  court  of  equity  would 

(b)  Ibid.,  per  BRETT,  L.J.,  at  p.  563,  and  have  treated    him    as   trustee  for   the    in- 
THESIGER,  L.J.,  at  p.  568.  surers  to  the  extent  of  the  sum  so  recovered  ; 

(c)  Castellainv.  Preston  (1883),  11  Q.  B.  D.  but  see  Stearns  v.    Village  Main  Reef  Gold 
380,  C.  A.,  per  BRETT,  L.J.,  at  p.  389,  and  per  Mining  Co.  (1905),   10  Com.  Cas.  89,  C.  A. 
BOWEN,  L.  J.,  at  p.  403,  followed  in  Assicura-  (insurance  on    bullion),  per  STIRLING,  L.  J., 
zioni  Oenerali  de  Trieste  v.  Empress  Assurance.  at  p.  98,  holding  that  the  relation  is  that  of 
Corporation,  Ltd.,  [1907]  2  K.  B.  814,  where  debtor  and  creditor. 

PICKFORD,  J.,  referring  to  the  above  passages,  ( /  )  Darrell  v.  Tibbitts,  supra,  per  THESIGER, 
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however,  been  said  that  the  right  of  the  insurers  is  not  a  right  to  recover 
back  what  is  paid,  but  merely  a  right  to  the  benefit  of  what  is  received 
by  the  assured  (</). 

Sub-sect.  2.     The  Cases  in  ichich  the  Bight  arises. 

The  cases  in  which  the  insurers  may  become  entitled  to  have  a  payment 
made  to  the  assured  brought  into  account  are  the  following,  namely  :— 

(1)  Where  the  payment  is  made  by  the  person  to  whose  negligence  or 
default  the  loss  is  to  be  attributed  (h).     In  this  case  the  payment  is  clearly 
made  by  way  of  compensation  for  the  loss  (i),  whether  it  is  recovered  in 
an  action  of  tort  for  damages  (k),  or  whether  it  is  made  voluntarily  by  the 
tort-feasor  (/).     If,  therefore,  the  assured  were  allowed  to  retain  it,  in 
addition  to  the  sum  paid  by  the  insurers  under  the  policy  covering  the 
loss,  he  would  receive  a  double  indemnity  (m). 

(2)  Where  the  payment  is  made  under  a  contract.     If  the  contract 
imposes  upon  the  person  making  the  payment  a  liability  towards  the 
assured  to  make  good  the  loss  which  he  has  sustained,  as,  for  instance, 
where  such  person  is  a  carrier  (n),  or  a  tenant  under  a  covenant  to  repair  (o), 


L.J.,    at    p.     568.        This    appears     to     be 

contrary  to  the   view   expressed   by  BRETT, 

L.J..  at    pp.    562,    563  :    "  I    do  not  think 

that  the  money  can  be  recovered  back  upon 

the  ground   that   the   consideration   for   the 

payment  of  the   money   has   wholly  failed  : 

because  the  premium  upon  the  policy  is  part 

of  the  consideration,  and  no  one  supposes 

that  the  premium  is  to  be  returned."     It  may 

however,    be   pointed   out   that   the   reason 

given    is    not    very    satisfactory,    since    the 

recovery  of    the  money  does  not  avoid  the 

policy,  and  the  contract  of  insurance  remains 

in  force  for  whatever  period  is  fixed  for  its 

duration ;     why,     therefore,     any    question 

should  arise  as  to  return  of  premium  it  is 

difficult  to  understand.     In  Law  Fire  As-i/ir- 

ance  Co.  v.  Oakley  (1888),  4  T.  L.  R.  309,  the 

insurers  had  been  sued  and  had  paid  £25  for 

the  loss  ;    afterwards  the  assured  sued  a  gas 

company  who  were  responsible  for  the  loss, 

and  recovered  £23  damages,  and  it  was  held 

that  the  insurers  were  entitled  to  the  return 

of  the  £25. 

(g)  Darrell  v.  Tibbitts  (1880),  5  Q.  B.  D. 
560,  C.  A.,  per  COTTON,  L.J.,  at  p.  .",i;t  :  <  'n*t<l- 
lain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C'.  A.. 
per  COTTON,  L.J.,  at  pp.  393,  396. 

(/<)  Under  the  Riot  (Damages)  Act,  1886 
(49  &  HO  Viet.  c.  38),  s.  2  (2),  by  whieh  any 
person  entitled  to  receive  compensation  out 
of  his  police  rate  for  loss  occasioned  by  riot 
(see  p.  408,  post)  has  been  indemnified  under 
a  policy  of  insurance  against  the  same  loss, 
the  insurers  are  entitled  to  compensation 
under  the  Act  in  respect  of  the  sum  paid  by 
them  or  expended  by  them  in  reinstatement, 
as  if  they  had  sustained  the  loss  themselves. 
This  provision  reproduces  the  former  law 
as  laid  down  in  Mason  v.  SninJitiri/  (1782), 


3  Doug.  61,  followed  in  Clarke  v.  Blything 
(InlubitinttH)  (1823),  2  B.  &  C.  254.  Under 
s.  4  (1)  of  the  Act  the  insurers  are  entitled, 
apparently,  to  sue  the  police  authority  in 
their  own  name,  in  this  respect  changing  the 
law  laid  down  in  London  Assurance  Co.  v. 
Sainsbury  (1783),  3  Doug.  245. 

(/)  Where  the  payment  is  made  in  respect 
of  a  loss  not  covered  by  the  policy,  the  in- 
surers cannot  claim  the  benefit  of  it  (Sea 
In  wrance  Co.  v.  Hadden  (1884),  13  Q.  B.  D. 
TOG,  C.  A.  (marine  insurance),  where  insurers 
on  ship,  who  had  paid  for  a  constructive 
total  loss  by  collision,  were  held  not  to  be 
entitled  to  claim  from  the  owners  the  com- 
pensation which  he  had  received  from  a 
tort-feasor  for  loss  of  freight). 

(k)  I.  <in-  /'//•»'  Assurance  Co.  v.  Oakley 
(1888).  4  T.  L.  R.  309,  where  part  of  the 
money  received  by  the  assured  from  the 
tort-feasor  was  in  respect  of  personal  injuries, 
and  no  claim  was  made  by  the  insurers  to 
that  part.  Compare  Assicurazioni  Generali 
de  Trieste  v.  Empress  Assurance  Corporation, 
1.1,1..  (  1907]  2  K.  B.  814,  where  the  plaintiffs, 
who  were  reinsurers,  were  held  entitled  to 
recover  I  he  sum  paid  by  them,  the  defendants 
(the  reassured)  having  recovered  the  sum  paid 
bv  them  on  their  policy  from  their  assured 
upon  tho  around  of  his  fraudulent  claim, 
though  the  defendants  were  held  entitled  to 
a  deduction  in  respect  of  the  costs  properly 
incurred  in  presenting  their  action  against  the 
original  assured. 
(/)  See  p.  324,  ante. 

(m)  Darrell  v.  Tibbitts,  supra,  per  BRETT, 
L.  J.,  at  p.  562. 

(it)  May,  s.  457  A. 

(o)  Darrell  v.  Tibbitts,  supra. 
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such  payment,  being  a  discharge  of  the  liability,  operates  as  an  indemni- 
fication of  the  assured  in  respect  of  the  loss  against  which  he  had  insured, 
and  for  which  he  has  already  received  an  indemnity  from  the  insurers  (p). 
The  effect,  therefore,  of  his  payment  is  that  he  is  doubly  indemnified, 
and  he  cannot  retain  the  payment  as  against  the  insurers  (q). 

It  is  not,  however,  necessary  that  the  payment  should  have  been  made 
in  respect  of  the  loss,  or  that  the  person  making  the  payment  should  by 
the  terms  of  the  contract  be  required  to  make  good  the  loss.  The  contract 
need  not  in  any  way  relate  to  the  loss  provided  that  it  relates  to  the 
subject-matter  of  insurance,  the  principle  of  indemnity  being  equally 
applicable  so  long  as  the  effect  of  the  payment  is  to  diminish  or  extinguish 
the  loss  (r). 

(3)  Where  the  payment  is  made  as  a  gift.  The  fact  that  the  payment 
is  made  voluntarily  by  a  third  person  as  a  gift  (.s),  or  even  as  a  matter  of 
grace  by  a  person  who  is  in  fact,  though  not  legally,  responsible  for  the 
loss  (f),  does  not  necessarily  preclude  the  insurers  from  claiming  the  benefit 
of  it,  if  the  effect  of  it  is  to  diminish  or  extinguish  the  loss  which  the 
assured  has  sustained  (x).  The  right  of  the  insurers  depends  solely  upon 
the  intention  with  which  the  payment  was  made,  and  its  effect  upon  the 
position  of  the  assured  (?/).  To  enable  the  insurers  to  claim  the  right 
the  following  conditions  must  be  fulfilled,  namely  :— 

(i)  The  payment  must  have  been  made  with  the  intention  on  the 
part  of  the  donor  of  diminishing  or  extinguishing  the  loss  in 
respect  of  which  the  insurers  have  already  indemnified  the 
assured  (z). 

(ii)  The  insurers  must  not  have  been  excluded  by  the  donor  from  the 

(  p)  As  to  the  position  where  the  person  that  in  no  reported  case  has  any  claim  been 

liable    to    the    assured    is   also    covered    by  made  in   respect  of  private  gifts ;    all  the 

insurance,  see  p.  336,  post.  cases  relate  to  grants  of  public  money  made 

(q)  Darrell  v.  Tffibitts  (1880),  5  Q.  B.  D.  560,  by  the  government  of  a  state. 

C.  A.,  per  BRETT,  L.J.,  at  p.   562,  and  per  (y)  Compare  Castellain  v.  Preston,  supra, 

COTTON,  L.  J.,  at  p.  564.  per  BOWEN,  L.  J.,  at  p.  404  :   "  Suppose  that 

(;•)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  a   man   who   has   insured   his   house   has   it 

380,  C.  A.  damaged    by    fire,    and    suppose    that    his 

(s)  Sandal  v.  Cockran  (1748),  1  Yes.  Sen.  brother  offers  to  give  him  a  sum  of  money 

98  (marine  insurance) ;  Blaauivpot  v.  Da  Costa  to  assist  him.     The  effect  on  the  position  of 

(1758),  1  Eden,  130  (marine  insurance).  the   underwriters   will   depend   on   the   real 

(t)  Brooks  v.  MacDonnell  (1835),  1  Y.  &  C.  character     of     the     transaction.     Did     the 

500  (marine  insurance),  where  a  British  ship  brother   mean   to  give  the   money   for  the 

was  condemned  as  a  blockade-runner  by  the  benefit  of  the   insurers  as   well   as   for  the 

Brazilian  Government,  who,  some  years  later,  benefit  of  the  assured  ?     If  he  did,  it  seems 

made  a  payment  as  compensation  under  a  to  me  the  insurers  are  entitled  to  the  benefit, 

convention   with   the    British   Government;  but  if  he  did  not,  but  only  gave  it  for  the 

Stearns  v.  Village  Main  Reef  Gold  Mining  Co.  benefit  of  the  assured    .    .    .    then  the  gift 

( 1905),  10  Com.  Cas.  87,  C.  A.  (insurance  on  was  not  given  to  reduce  the  loss,  and  it  falls 

bullion),   where  the  Transvaal  Government  within    Burnand    v.  Rodocanacln  "    (su.pra). 

made  a  return  to  the  assured  of  gold  which  "  If  it  was  given  to  reduce  the  loss  and  for 

they  had  commandeered.  the   benefit  of  the  insurers  as  well   as   the 

(x)  Burnand  v.  Bodocanachi  (1882),  7  A.  C.  assured,   the  case  would  fall  on  the  other 

333  (marine  insurance),  per  Lord  BLACKBURN,  side  of  the  line,  and  be  within  Randal   v. 

at  pp.   340,  341  ;    Stearns  v.    Village  Main  Cockran  "  (supra). 

Reef  Gold  Mining  Co.,  siipra,  per  VAUGHAN  (z)  Burnand    v.    Rodocanachi,    supra,    per 

WILLIAMS,  L.J.,  at  p.  94  ;   but  see  Castellain  Lord   BLACKBURN,   at   p.    341;    Stearns   v. 

v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per  Village  Main  Reef  Gold  Mining  Co..  xupra, 

COTTON,  L. J.,  at  p.  395.     It  may  be  noted  per  VACGHAN  WILLIAMS,  L.J.,  at  p.  94. 
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benefit  of  the  payment,  (a).  To  enable  them  to  benefit  it  is 
not  necessary  that  they  should  be  expressly  referred  to  by  the 
terms  of  the  gift ;  it  is  sufficient  if  the  gift,  upon  a  fair  and  legiti- 
mate construction  of  its  terms,  operates  in  favour  of  the  in- 
surers (b). 

(iii)  The  effect  of  the  payment  must  be  to  extinguish  the  loss  or  to 
reduce  it  to  an  amount  less  than  the  sum  already  paid  by  the 
insurers  (c).  When  the  assured's  loss  exceeds  the  sum  so  paid, 
and  the  payment  relates  only  to  the  excess,  having  been  made 
•with  the  intention  of  making  good,  not  his  whole  loss,  but  only 
such  portion  of  it  as  should  not  have  been  covered  by  insur- 
ance (d),  no  question  of  double  indemnity  can  arise,  since  the 
assured,  by  receiving  and  retaining  both  sums,  is  not  more  than 
fully  indemnified. 


(a)  Burnand  v.  Rodocanachi  (1882),  7  A.  C. 
323  (marine  insurance),  per  Lord  SELBURNE, 
L.C.,  at  p.  338,  distinguishing  Rundul  v. 
Cockran  (1748),  1  Ves.  Sen.  98  (marine  in- 
surance), and  Blitauwpot  v.  Da  Costa  (1758), 
1  Eden,  130  (marine  insurance).  For  an 
explanation  of  the  distinction,  see  Castellain 
v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per 
BRETT,  L.J.,  at  p.  389  :  "In  Barnand  v. 
ftodocanuchi  the  foundation  of  the  judg- 
ment, to  my  mind  was,  that  what  was 
paid  by  the  United  States  Government  could 
not  be  considered  as  salvage,  but  must  be 
deemed  to  have  been  only  a  gift.  It  was 
only  a  gift  to  which  the  assured  had  no  right 
at  any  time  until  it  was  placed  in  their  hands. 
1  am  aware  that  with  regard  to  the  case  of 
reprisals,  or  that  which  a  person  whose  vessel 
had  been  captured  got  from  the  English 


Government  by  way  of  reprisal,  the  sum 
received  has  been  stated  to  be,  and  perhaps 
in  one  sense  was,  a  gift  of  his  own  Government 
to  himself,  but  it  was  always  deemed  to  be 
capable  of  being  brought  within  the  range  of 
the  law  as  to  insurance,  because  the  English 
Government  invariably  made  the  'gift,'  so 
invariably,  that  as  a  matter  of  business  it 
had  come  to  be  considered  as  a  matter  of 
right." 

(b)  Burittind    v.    Eodocanachi,    supra,    per 
Lord  SELBURNE,  L.J.,  at  p.  338,  following 
1-tandal  v.  Cockran,  supra,  and  Blaauwpot  v. 
Da  Co»ta,  supra. 

(c)  See  the  cases  cited  at  pp.  328  et  seq., 
ante. 

(d)  As  was  the  case  in  Burnand  v.  Rodo- 
canachi,  supra. 
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QUESTIONS  of  contribution  in  the  strict  sense  of  the  word  are  matters 
which  concern  only  the  different  insurers  who  are  interested  in  the  loss, 
and  not  the  assured.  They  are,  therefore,  settled  rather  by  mutual 
arrangement  between  the  insurers  than  strictly  in  accordance  with 
legal  principles,  and  the  rules  which  are  adopted  by  the  insurers  for 
their  guidance  are  to  be  regarded  merely  as  rules  of  practice.  Since 
the  effect  of  these  rules  is  to  prevent,  as  far  as  possible,  any  portion  of 
the  loss  falling  upon  the  assured,  questions  of  contribution  are  rarely 
brought  before  the  courts,  and  little  assistance  is  therefore  to  be  obtained 
from  legal  decisions. 

Few  attempts  have  hitherto  been  made  to  point  out  the  exact  legal 
effect  of  the  conditions  as  they  stand.  In  the  following  pages  the  authors, 
whilst  setting  out  the  present  practice,  have  endeavoured  to  ascertain 
and  explain  what  method  of  contribution  is,  in  their  opinion,  best  justified 
by  the  language  of  the  conditions  in  use  (a). 


(a)  The  principal  books  upon  the  subject 
are  devoted  mainly  to  a  statement  of  the 
present  practice  followed  by  insurers  and  to 
criticisms  of  its  defects,  accompanied  by 
suggestions  as  to  more  improved  methods  of 
apportioning  the  proper  sums  to  be  contri- 
buted by  the  different  insurers.  Such  sugges- 
tions involve  alterations  in  the  present 
practice  of  apportionment.  The  following 
publications  should  be  referred  to  upon 
questions  relating  to  contribution,  namely  : 
Atkins,  The  Average  Clause  (1853,  etc.); 
Hore,  Remarks  on  the  Apportionment  of  Fire 
Losses  (1870);  Pipkin,  The  Average  Condi- 
tions of  a  Fire  Insurance  Policy  (1896) ; 


Ackland,  Fire  Insurance  Claims  and  Unjust 
Settlements  (1898) ;  Laird,  The  Theory  and 
Practice  of  Fire  Loss  Apportionments  (1909) ; 
Bell,  Average  and  Contribution  in  Fire 
Insurance  (1911).  Mr.  Pipkin's  pamphlet 
contains  a  searching  criticism  of  the  existing 
average  clauses,  and  suggestions  for  the 
improvement  of  their  wording.  Messrs. 
Laird,  whilst  suggesting  that  the  existing 
clauses  are  capable  of  a  fairer  and  more 
equitable  construction,  give  an  admirable 
exposition  of  the  present  methods  of  appor- 
tionment. Their  book  has  proved  invaluable 
in  the  preparation  of  the  present  chapter, 
and  the  authors  are  greatly  indebted  to  them 
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SECT.  1.    THE    EIGHT   OF   CONTRIBUTION. 

The  right  of  contribution  arises  wherever  it  appears  that  at  the  time 
of  the  loss  the  assured  is  more  than  fully  covered  by  reason  of  a  double 
insurance  of  the  same  interest  with  different  sets  of  insurers  (b).  The 
assured  is  not  entitled,  whether  his  interest  in  the  subject-matter  of  in- 
surance is  that  of  an  owner  or  otherwise,  to  recover  more  than  the  full 
amount  of  the  loss  which  he  has  suffered  (c).  If,  therefore,  he  has 
effected  two  or  more  insurances  in  respect  of  his  interest,  and  their 
total  amount  exceeds  the  amount  of  his  loss,  it  is  necessary  to  appor- 
tion the  amount  recoverable  amongst  the  different  sets  of  insurers,  in 
order  to  prevent  the  loss  being  borne  in  an  undue  proportion  by  any 
one  of  them.  This  apportionment  takes  place  in  one  or  other  of  the 
following  ways,  namely  :— 

(1)  Where  there  is  no  condition  to  the  contrary,  the  assured  may  select 
the  policy  upon  which  to  claim  his  indemnity  if  that  alone  is  sufficient 
for  the  purpose  and  the  insurers  upon  that  policy  cannot  resist  liability 
upon  the  ground  that  there  are  other  policies  in  existence  which  the 
assured  might  equally  have  enforced  (d).  When  they  have  discharged  their 
liability  (e),  however,  they  are  entitled,  as  between  themselves  and  the  other 
insurers,  to  call  upon  the  latter  to  bear  their  share  of  the  loss  and  pay 
their  proportion  of  the  amount  already  paid  under  the  first  policy  (/). 


for  their  kind  permission  to  make  use  of  the 
examples  of  apportionment  given  by  them. 
The  authors  must  also  acknowledge  their 
indebtedness  to  Mr.  William  Owen  of  Messrs. 
Rouch  and  Co.,  Fire  Assessors,  whose  wide 
knowledge  and  experience  have  been  freely 
placed  at  their  disposal. 

(b)  North  British  anil  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),5Ch.D.  5ti9,f\  A.,  per  JAMES,  L.J., 
at  p.  581  :  "  Contribution  exists  where  the 
thing  is  done  by  the  sam«  person  against  the 
same  loss,  and  to  prevent  a  man  first  of  all 
from  recovering  more  than  the  whole  loss,  or 
if  he  recovers  the  whole  loss  from  one  which 
In-  could  h:ive  recovered  from  the  other,  then 
to  make  the  parties  contribute  rateably. 
But  that  only  applies  where  there  is  the  same 
person  insuring  the  same  interest  with  more 
than  one  office;  "  and  per  MELLISH,  L.J..  at. 
p.  583  :  "  I  can  see  no  reason  why  the 
primipli-s  in  respect  of  contribution  should 
not  be  exactly  the  same  in  respect  of  lire 
policies  as  they  are  in  tv-pcd  <it'  marine 
policies,  and  1  think  if  the  same  person  in 
respect  of  the  same  right,  insures  in  1  wo 
olliccs,  there  is  no  reason  why  they  should 
not  contribute  in  equal  proportions  in  respect 
of  a  fire  policy  as  they  would  in  the  case  of  a 
marine  policy.  The  rule  is  perfectly  estab- 
lished in  the  case  of  a  marine  policy  that 
contribution  only  applies  where  it  is  an 
m-nrince  by  the  am.-  person  having  the 
same  nulil  .  an. I  does  no),  apply  where 
different  persons  insure  in  respect  of  different 


rights."  Compare  Marine  Insurance  Act,  1906 
(0  Edw.  7,  c.  41),  s.  80  (1).  As  to  what  con- 
stitutes a  double  insurance,  see  p.  229,  anf< . 

(c)  Scottish   Amicable    Heritable   Securities 
Association,  Ltd.  v.  Northern  Assurance  Co., 
<tc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  per  Lord 
Justice-Clerk  (MONCRIEFF),  at  p.  303  :   "  That 
principle "    (i.e.    contribution),    "  or    rather 
that  rule  of  practice  depends  on  the  doctrine 
— one  not  of  law  only  but  of  common  reason 
— that  a   man   who  insures  his  interest  in 
property  against  loss  by  tire,  whether  that 
interest  be  that  of  a  proprietor  or  that  of  a 
creditor,  cannot  recover  from  the  insurer  a 
greater   amount   than    he    has   lost    by   the 
contingency    insured    against.     So,    in    the 
case  of  double  insurances  of  the  same  interest 
with     different     insurance    companies,     the 
assured  will  not  be  entitled  to  recover  more 
than  the  full  amount  of  the  loss  which  he  has 
suffered." 

(d)  (I'ntli/t  v.  London  Ax-«nra>trr  Co.  (1758), 
)     I'.urr.    4'lii    (marine    insurance),    y,, ,-    |J(  ,rd 
MANSFIELD,  ('..I.,  at  p.    I'll!  ;    Nurbi/  v.  Reid 
(170;!),  1  \V.  Bl.  410  (marine  insurance);  see 
]).  '2'2(>,  ante. 

(e)  But  not  before  ( Williams  v.  North  C  'hi/in 
Insurance  Co.  (1870),  1  C.  P.  D.  757,  C.  A. 
(marine    insurance),    per   JESSEL,    M.R.,    at 
p.  708). 

(/  )  Cod  in  v.  London  Assurance  Co.,  .supra, 
applied  to  fire  insurance  in  North  British  and 
Mercantile  Insurance  Co.  \.  London.  Lirir- 
/niiil.  mid  Globe  ] n.-itirttnce  Co.,  supra,  j»  / 
BAGG ALLAY,  L.J.,  at  p.  587. 
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The  right  of  contribution  in  this  case  does  not  depend  upon  contract, 
but  upon  principles  of  equity  (y). 

(2)  The  policy  may,  and  usually  does,  contain  a  condition,  commonly  called 
the  contribution  clause,  to  the  effect  that  if  at  the  time  of  any  loss  or  damage 
happening  to  the  property  insured  by  it  there  is  any  other  subsisting 
insurance  (h)  effected  by  the  assured  or  by  any  other  person  on  his  behalf 
covering  the  same  property,  the  insurers  upon  the  policy  in  question  are 
not  to  be  liable  to  pay  or  contribute  more  than  their  rateable  proportion 
of  the  loss  or  damage  (i).  In  this  case  the  right  of  contribution  is  so  far 
extended  as  to  limit  the  amount  which  the  assured  is  himself  entitled  to 
recover  under  the  policy  (k).  He  cannot,  therefore,  demand  payment  in 
full  from  the  insurers  under  such  a  policy,  but  only  the  proportion  for  which 
they  are  liable  after  all  policies  subsisting  at  the  time  of  the  loss  have  been 
taken  into  consideration  (I). 

Sub-sect.  1.     The  meaning  of  "Rateable  Proportion"  in  the  Contri- 
bution Clause. 

There  has  been  much  discussion  upon  the  contribution  clause,  and 
more  particularly  as  to  the  meaning  and  effect  of  the  words  "  rateable 
proportion  "  (m).  It  may,  therefore,  be  desirable  to  draw  attention  to 
the  following  considerations,  namely  :— 

(1)  The  right  of  contribution  exists  apart  from  the  condition  (w).  The 
object  of  the  condition  is  to  compel  the  assured  to  distribute  the  loss  in 
the  first  instance  amongst  the  different  policies,  and  thus  to  prevent  him 
from  obtaining  payment  in  full  under  one  of  the  policies,  and  leaving  the 
insurers  upon  that  policy  to  claim  contribution  from  the  other  insurers. 
It  can,  therefore,  only  apply  to  the  insurers  upon  the  particular  policy 
containing  it,  and  define  their  position  as  regards  the  assured  ;  it  cannot 

(g)  Godin,  v.  London  Assurance  Co.  (1758),  (/)  Ibid.,  per  BAGGALLAY,  J.A.,  at  p.  588: 

1  Burr.  490  (marine  insurance),  per  Lord  "  I  am  bound  to  say  that  in  my  opinion  it  " 

MANSFIELD,  C.  J.,  at  p.  492  :  "  If  the  insured  (i.e.  the  contribution  clause)  "  in  effect, 

is  to  receive  but  one  satisfaction,  natural  although  it  may  not  be  very  clearly  expressed, 

justice  says  that  the  several  insurers  shall  really  amounts  to  this,  that  where  there  are 

all  of  them  contribute  pro  raid,  to  satisfy  that  several  policies  and  where  there,  in  point  of 

loss  against  which  they  have  all  insured."  fact,  is  a  double  insurance,  then  in  order  to 

ArnericanSurctyCo.ofNew  Yorkv.  Wn'ghtson  do  away  with  the  old  practice  of  the  insured 

(1911),  16  Com.  Cas.  37  (guarantee  insurance),  recovering  the  whole  from  one  of  the  several 

per  HAMILTON,  J.,  at  p.  49.  insurance  offices,  and  then  the  one  from  whom 

(h)  As  to  the  meaning  of  "  subsisting  "  it  was  recovered  being  put  to  obtain  contri- 

insurance,  see  p.  232,  ante.  bution  from  the  others,  this  clause  was  put 

(i)  For  a  form  of  this  condition,  see  in  to  say  that  the  insured  should,  in  the  first 

Appendix  II.  instance,  proceed  against  the  several  insurance 

(£)  Sorth  British  and  Mercantile  Insurance  companies  for  the  aliquot  parts  for  which 

Co.  v.  London,  Liverpool,  and  Globe  Insurance  they  are  liable  in  consequence  of  that  condi- 

Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  JAMES,  tion."  Scottish  Amicable  Heritable  Securities 

L.J.,  at  p.  582  :  "  Upon  the  whole  I  am  of  Association,  Ltd.  v.  Xoi1lu.ru  Assurance  Co., 

opinion  that'.  .  .  the  9th  clause"  (i.e.  etc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  per  Lord 

the  contribution  clause)  "  must  mean  this,  Justice-Clerk  (MONCEIEFF),  at  p.  303. 

that  there  is  to  be  a  limit  to  the  liability  of  .    , 

a*        •     ,T_  i         ,1  (in)  See  Laird,  pp.  8  ct  seq. ;  and  Bunyon, 

the  respective  offices  in  these  cases  where  the          v    '" 

respective  offices  are  legally  liable  to  contri-  se^ 

bute  to  the  same  loss  in  respect  of  the  same          (n)  Godin  v.  London  Assurance  Co.,  supra, 

fire."  per  Lord  MANSFIELD,  C.J.,  at  p.  492. 
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,-it'l'trt  their  rights  or  liabilities  ;is  regards  third  persons,  even  though  such 
persons  are  insurers  under  other  policies  containing  a  like  condition  (o). 
It  would  further  seem  that,  as  regards  the  assured,  the  condition  can  only 
have  the  etlei-i.  of  entitling  him  to  receive  such  a  sum  from  the  insurers 
upon  the  particular  policy  containing  it  as  would  represent  their  pro- 
portion of  the  loss  as  between  themselves  and  the  insurers  upon  the  other 
policies. 

(2)  The  doctrine  of  contribution  is  intended  to  prevent  any  single 
policy  from  bearing  more  than  its  proper  share  of  the  loss.     In  applying 
the  doctrine,  therefore,  the  loss  must  in  any  case  be  distributed  between 
the  different  policies,  so  that  each  bears  its  rateable  proportion  of  the  loss 
and  no  more.     The  language  of  the  condition  cannot  be  intended  to  vary, 
nor  can  it  in  fact  vary,  the  relative  liabilities  of  the  respective  insurers  (p}, 
since  their  liabilities  inter  se  are  not  contractual  at  all.     Nor  can  it  be 
intended  that  the  ultimate  amount,  which  each  set  of  insurers  must  con- 
tribute towards  the  common  loss,  is  to  be  calculated  upon  a  different 
basis,  according  as  to  whether  the  condition  forms  part  of  the  particular 
policy  or  not.     It  may,  therefore,  be  assumed  that  in  either  case  the  appor- 
tionment of  the  loss  must  be  carried  out  in  accordance  with  the  same 
principles. 

(3)  The  proportionate  amount  of  the  loss  to  be  borne  by  each  policy 
cannot,  whether  there  is  a  condition  or  not,  be  calculated  in  the  absence 
of    a   ratio    upon   which   to   base    the    proportion,   and,   in    any   event, 
when  once  this  ratio  is  found,  and  the  necessary  calculation  made,  the 
result,  as  regards  each  policy,  will  be  its  rateable  proportion.  It  is,  therefore, 
necessary   to   discover    the    ratio    upon    which   the  proportion   may   be 
equitably  based,  and  for  this  purpose  the  condition  gives  no  assistance. 
Such  a  ratio  should,  if   possible,   be  one   that  can  be  applied  without 
difficulty  in  every  case  whatever  the  extent  of  the  loss.     As  will  be  seen 
later  (q),  the  only  ratio  capable  of  being  so  applied   appears  to  be  the 
liability  of  each  policy  ascertained  independently,  and  without  reference 
to  the  existence  of  any  other  policy  (r). 


Sub-sect.  2.     When  the  Eight  of  Contribution  arises. 

In  considering  whether  a  right  of  contribution  exists  between  two  or 
more  policies  the  following  rules  must  be  applied,  namely  :— 

(1)  The  subject-matter  of  insurance  must  be  common  to  all  the  policies. 
It  is  not,  however,  necessary  that  the  amount  of  the  insurance  in  each 
policy  should  be  the  same,  or  that  the  policies  should  be  identical  in  their 
-cope  (s),  that  is  to  say,  that  they  should  all  cover  exactly  the  same  subject- 

(o)    North     Brilixh     mid     Mercantile    In-  (q)  See  p.  342,  post. 

xiirance  Co.  v.  London,  Ln v/-/«W,  and  Globe.  (r)  Scottish   Amicable   Heritable   Securities 

Insurance  Co.  (1877),  f>  Ch.  D.  569,  (J.    A.,  Association,  Ll</.  \.  Xorl/itn/  Axxurance  Co., 

per  JAMES,  L.J.,  at  p.  582.  etc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  per  Lord 

(p)  Ibid.,  per  MELLISH,  L.  J.,  at  p.  585,  and  31*  LAKES,  at  p.  291  n. 

per  BAGGALLAY,  J.A.,  at  p.  588.  (s)  Sank    of   British     Sorth    America    v. 
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matter  and  neither  more  nor  less.  It  is  sufficient  if,  at  the  time  of  the  loss, 
some  portion  at  least  of  the  property  destroyed  happens  to  fall  within  the 
scope  of  all  (t). 

(2)  The  insurance  must  be  against  a  common  peril.     All  the  policies 
in  respect  of  which  the  right  of  contribution  is  claimed  must  extend   to 
protect  the  assured  against  the  contingency  which  has  in  fact  occasioned 
the  loss  (u).     It  is  not,  however,  necessary  that  the  risk  covered  by  each 
should  be  identical,  and  the  perils  insured  against  may  be  more  extensive 
in  one  policy  than  in  another  (iv). 

(3)  The  insurances  must  cover  a  common  interest,  that  is  to  say,  they 
must  be  in  favour  of  a  common  assured  (#).     It  is  not  sufficient  that  the 
policies  all  relate  to  the  same  physical  object  (y)  ;    they  must  also  relate 
to  the  same  interest  in  such  object  (z).     They  must,  therefore,  be  effected 
by  the  assured,  or  by  some  person  on  his  behalf  (a).     Where  two  insur- 
ances upon  the  same  subject-matter  have  been  effected  by  different  assureds, 
the  assured  under  each  policy  having  insured,  not  on  behalf  of  the  others, 
but  on  behalf  either  of  himself,  or  some  third  person,  no  question  of  con- 
tribution will,  as  a  general  rule  (fr),  arise,  since  there  is  no  community  of 


Western  Assurance  Co.  (1884),  6  Ont.  R.  166 
(marine  insurance) ;  American  Surety  Co. 
of  New  York  v.  Wright  son  (1911),  16  Com. 
Cas.  37  (guarantee  insurance),  per  HAMILTON, 
J.,  at  p.  56,  distinguishing  the  case  before 
him  from  those  falling  within  the  simple  rule 
in  double  insurance — namely,  the  cases  where 
there  is  the  same  interest,  the  same  assured, 
the  same  adventure,  and  the  same  risk,  but 
the  amounts  are  different. 

(t)  Phillips,  s.  366. 

(u)  North  British  and  Mercantile  Insurance 
Co,  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  JAMES, 
L.J.,  at  p.  581. 

(10)  Phillips,  s.  369 ;  but  see  American 
Surety  Co.  of  New  York  v.  Wrightson,  supra, 
where  the  policies  in  question  were  so  widely 
different  in  their  scope,  that  the  learned  judge 
came  to  the  conclusion  that  the  ordinary  rule 
of  contribution  applied  in  cases  where  the 
policies  cover  the  same  interest  of  the  same 
assured  in  respect  of  the  same  adventure  and 
against  the  same  risk,  though  in  different 
amounts,  was  inapplicable;  see  ibid.,  per 
HAMILTON,  J.,  at  p.  56. 

(a;)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.,  supra,  per  MELLISH,  L.J.,  at  p.  583. 

(y)  The  word  "  property  "  as  used  in  the 
usual  form  of  the  condition  means  the 
interest  of  the  assured  in  the  subject-matter 
which  the  insurance  is  intended  to  protect 
and  no  other  (North  British  and  Mercantile 
Insurance  Co.  v.  London,  Liverpool,  and  Globe 
Insurance  Co.,  supra,  per  JESSEL,  M.R.,  at 
p.  577,  followed  in  Scottish  Amicable  Heritable 
Securities  Association,  Ltd.  v.  Northern 
Assurance  Co.,  etc.  (1883),  11  R.  (Ct.  of  Sess.) 
287,  per  Lord  CKAIGHILL,  at  p.  293,  and  in 


Andrews  v.  Patriotic  Assurance  Co.  (No.  2) 
(1886),  18  L.  R.  Ir.  355). 

(z)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.,  supra,  per  JESSEL,  M.R.,  at  p.  577  : 
"  What  is  the  meaning  of  the  words  '  covering 
the  same  property.  .  .  .  '  ?  They  cannot 
mean  the  actual  chattel,  the  most  absurd 
consequences  would  follow  if  you  read  those 
words  in  that  sense.  I  am  satisfied  that  this 
condition  was  put  in  to  apply  to  cases  where 
it  is  the  same  property  that  is  the  subject- 
matter  of  the  insurance,  and  the  interests 
are  the  same." 

(a)  Godin  v.  London  Assurance  Co.  (1758), 
1    Burr.    489    (marine   insurance),   per  Lord 
MANSFIELD,  C.  J.,  at  p.  492  :   "  Where  a  man 
makes  a  double  insurance  of  the  same  thing, 
in  such  a  manner  that  he  can  clearly  recover, 
against  several  insurers  in  distinct  policies,  a 
double   satisfaction,   the  law   certainly   says 
that  he  ought  not  to  recover  doubly  for  the 
same  loss,   but   be  content  with  one  single 
satisfaction  for   it.     And   if  the   same   man 
really,    and    for    his    own    proper    account, 
insures  the  same  goods  doubly,  though  both 
insurances  be  not  made  in  his  own  name, 
but  one  or  both  of  them  in   the  name  of 
another  person,  yet  that  is  just  the  same  thing, 
for  the  same  person  is  to  have  the  benefit  of 
both  policies.     And  if  the  whole  should  be 
recovered  from  one,  he  ought  to  stand  in  the 
place  of  the  insured,  to  receive  contribution 
from  the  other  who  was  equally  liable  to  pay 
the    whole."      Nic/iols   and   Co.    v.    Scottish 
Union  and  National  Insurance  Co.  (1885),  2 
T.  L.  R.  190,  more  fully  reported  (1885),  14 
R.  (Ct.  of  Sess.)  1094. 

(b)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
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interest  between  the  two  policies  (c).     The  question  whether  then-  is  a 
community  of  interest  depends  upon  the  following  principles,  namely  :— 
(i)  Where  it  appears  that  all  the  policies  are  intended  to  benefit  the 
i-ame  person,  whether  he  is  actually  the  person  named  as  assured 
in  any  of  them  or  not,  the  right  to  claim  contribution  arises  (d}, 
inasmuch  as  the  interest  covered  by  all  the  policies  is  the  same, 
and  there  is,  therefore,  a  double  insurance  (e). 

(ii)  Whore  the  assured  under  one  policy  is  a  distinct  person  from  the 
assured  under  the  other,  each  having  a  separate  interest  in  him- 
self, and  neither  policy  being  intended  for  the  benefit  of  the 
assured  under  the  other,  no  right  of  contribution  arises,  not- 
withstanding that  the  policies  all  relate  to  the  same  object,  and 
to  the  same  risk  (/).  In  such  a  case,  the  insurers  under  each 


Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  JESSEL, 
M.B.,  at  p.  577  :  "  It  never  could  have  been 
meant  to  apply,  for  example,  to  the  cases 
of  a  tenant  for  life  and  remainderman,  or 
a  first  mortgagee  and  a  second  mortgagee, 
both  insuring  the  same  goods." 

(c)  Nichols  and  Co.  v.  Scottish  Union  and. 
National  Insurance  Co.  (1885),  14  R.  (Ct.  of 
Sess.)  1094,  per  CAVE,  J.,  at  p.  1096. 

(ti)  Ibid.,  where  the  first  policy  was 
effected  in  the  name  of  certain  trustees 
for  the  mortgagees,  a.  building  society, 
under  an  agreement  incorporating  certain 
rules  which  provided  that  the  mortgagees 
were  to  insure  the  mortgaged  property  at 
the  cost  of  the  mortgagors,  and  that  any 
insurance  monies  received  were  to  be  applied 
in  discharging  the  mortgage  debt,  or,  at  the 
option  of  the  mortgagees,  in  reinstatement; 
and  the  second  policy  was  effected  by  the 
mortgagors  for  their  own  benefit,  and  it  was 
held  that  it  was  a  case  for  contribution, 
the  first  policy  covering  the  interest  of 
the  mortgagor  as  well  as  that  of  the  mort- 
gagee. 

(e)  Ibid.,  per  CAVE,  J.,  at  p.  1095  :  "  Tin- 
question  in  this  case  is  whether  .  .  .  the 
insurance  with  the  Lancashire  Company  does 
cover  the  same  intere  it  as  t  li.it  die,  I, •<!  \\  it  h 
i!i'  S'otlish  t'nion  and  Nation, il  Company. 
If  tin  inttre-ts  are  the  same  .  .  .  then  the 
clause  .  .  .  applies  and  the  plaintiff  is  only 
entitled  to  recover  a  proportion  of  the  loss 
or  damage  from  the  defendants.  If,  on  the 
other  hand,  the  interests  are  different  .  .  . 
then  there  is  nothing  in  common  between 
the  two  and  the  paragraph  does  not  apply." 

(  J  )  North  British  <!•  .Mercunlil  Iu*iinni<-i 
Co.  v.  London,  Liverpool,  and  Glulu  In .-iim/H •< 
Co.,  *u ]»-(i,  where  certain  wharfingers  had 
effected  policie  on  "rain  and  seed,  theirown 
and  on  commission,  for  which  they  \\ere  re- 
sponsible, in  their  granaries.  Part  ol  such 
grain  was  the  property  of  certain  merchants 
who  effected  policies  on  it,  including  'jmin 
stored  elsewhere.  Both  the  wharfingers' 
and  the  merchants'  policies  contained  the 


contribution  clause  and  also  the  conditions 
of  average.     A  fire  having  occurred  in  the 
wharfingers'  granaries,  a  quantity  of  grain 
stored   therein,  including  a  portion   of    the 
grain  belonging  to  the  merchants,  was  de- 
stroyed.    The  insurers  upon  the  wharfingers' 
policies    paid    the    loss    hi    full    and    then 
brought    this    action,    seeking    contribution 
from    the    insurers     upon    the     merchants' 
policies,  and  it   was  held  that  the  insurers 
upon     the     merchants'    policies     were     not 
liable   to  contribute  to  the   loss,   inasmuch 
as  the  wharfingers  were  primarily  liable  for 
the  destruction  of  the  merchants'  grain,  but 
having   been   indemnified   by  their   insurers 
the   latter    were   ultimately   liable ;     it   was 
further    held    that   the   contribution    clause 
only  applied  in  the  case  where  the  different. 
policies  were  in  respect  of  the  same  subject- 
matter,   and   where  the   interests   were  the 
same.     ticolt/--/!  .\mi<'nlih    Ihri table  Securities 
Association,  Ltd.  v.  Northern  A  ••*•••  urn  nee  Co., 
(tc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  where,  it 
was  held  that  policies  effected  on  behalf  of 
I  lie  holders  of  prior  and  subsequent  heritable 
securities   respectively   on    certain    premises 
were  not  liable  to  contribute;    An<lr<  H:*  v. 
Patriotic    A-^nrnnce   Co.   (No.    2)   (1886),    18 
L.  R.  Ir.  355,  where  a  house  was  insured  by 
separate  policies  taken  out   by  the   landlord 
and  tenant  respectively,  the  lease  containing 
no  covenant  on  the    part    of  the  tenant  to 
insure.     The  landlord's  policy  contained  the 
usual  contribution  clause.     The  house  having 
been  destroyed  by  fire,  the  tenant  was  paid 
the  amount  of  the  loss  under  his  policy,  hut 
did    not    apply    the    money    so    reeened    in 
reinstating,  and  subsequently  became  bank- 
rupt.    The  landlord  then  brought  this  action 
against  his  insurers,  claiming  Ihe  full  amount 
of    the   loss   upon    his   policy;     the    insurers 
relied   in   their   defence   on   the   contribution 
clause    as    exempting    them    from    liability 
except  as  to  such  sum  as  represented  their 
rateable  share  of  the  loss,  and  it   was  held 
that  this  defence  could  not  be  sustained  on 
the  ground  that  the  interests  of  the  landlord 
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policy  are  to  be  identified  with  their  respective  assureds  (</). 
Their  rights  and  liabilities  as  between  themselves,  therefore, 
depend  upon  the  right  of  subrogation,  and  not  upon  the  light 
of  contribution  (h),  and  if  the  assured  under  one  policy  has  ;my 
rights  against  the  assured  under  the  other  policy,  by  the  exert- i.  e 
of  which  his  loss  may  be  extinguished  or  diminished,  his  insurers 
are,  upon  payment  under  their  policy,  subrogated  to  such  rights 
against  the  second  assured,  who  in  his  turn  may  call  upon  his  own 
insurers  to  relieve  him  of  his  responsibility  (i).  The  ultimate  result 
is,  therefore,  that  the  insurers  under  the  second  policy  so  far  from 
being  able  to  call  upon  the  first  insurers  to  contribute  towards  the 
loss,  may  be  compelled  to  bear  it  all  themselves,  and  to  refund 
to  the  first  insurers  the  sums  which  they  have  paid  to  the  first 
assured  (k).  Thus,  where  separate  insurances  are  effected  by 
different  persons  upon  the  same  subject-matter  solely  for  the 
protection  of  their  respective  interests — as  for  instance,  by  a 
bailor  and  a  bailee  (I),  or  by  a  landlord  and  a  tenant  (m),  or  by  a 
first  and  a  second  mortgagee  (n),  or  by  a  mortgagor  and  a  mort- 
gagee (o),  respectively — the  liability  under  each  policy  must  be 
separately  assessed,  and  the  existence  of  the  other  policies 
must,  so  far  as  any  question  of  contribution  is  concerned,  be 
disregarded  (p). 
It  may,  however,  be  pointed  out  that  by  a  rule  of  the  Fire  Offices' 


and  the  tenant  in  the  house  were  not  the 
same,  and  therefore  the  contribution  clause 
did  not  apply  ;  see  also  Phillips,  s.  373. 

(g)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  JAMES, 
L.J.,  at  p.  581,  following  Mason  v.  Sainsbury 
(1782),  3  Doug.  61. 

(h)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.,  supra,  per  HELLISH,  L.J.,  at  p.  584. 

(•*')  Ibid.,  per  HELLISH, L.  J.,  at  pp.  583-584: 
"  It  was  not  a  contract  of  indemnity  to 
indemnify  Barnett "  (i.e.  the  wharfinger) 
"  against  the  claim  of  Rodocanachi "  (i.e. 
the  merchant),  "but  it  was  a  further  contract 
which  Rodocanachi  got  for  his  own  security. 
If  Rodocanachi  had  upon  the  invitation  of 
Barnett  gone  against  the  office  in  the  first 
instance,  if  it  is  true  that  Barnett  was  under 
an  absolute  liability  to  Rodocanachi  to  make 
good  the  entire  loss,  what  was  there  to 
prevent  the  office  from  availing  themselves 
of  the  right  to  sue  Barnett  in  Rodocanachi's 
name  ?  To  such  an  action  as  that  I  am  at 
a  loss  to  see  how  between  Rodocanachi  and 
Barnett,  the  language  of  Rodocanachi's 
policy  of  insurance  or  the  language  of 
Barnett's  policy  of  insurance  could  have  the 
slightest  effect.  Rodocanachi's  case  would 
be  that  Barnett  ought  to  return  him  the 
goods  he  had,  or  ought  to  pay  him  the 
value  of  them,  and  if  Barnett  said,  '  You 

W.I. 


ought  to  have  sued  somebody  else,'  the  reply 
would  have  been,  '  What  is  that  to  you  ? 
You  owe  me  the  goods  ;  you  are  primarily 
liable.'  ' 

(k)  Ibid.,  per  HELLISH,  L.J.,  at  p.  585. 

(I)  Ibid.,  per  HELLISH,  L.J.,  at  p.  584. 

(m)  Andrews  v.  Patriotic  Assurance  Co. 
(No.  2)  (1886),  18  L.  R.  Ir.  355.  In  Reynard 
v.  Arnold  (1875),  L.  R.  10  Ch.  386,  an  appor- 
tionment of  the  loss  had  in  fact  been  made 
between  the  two  policies  effected  by  the 
landlord  and  the  tenant  without  objection, 
and,  therefore,  the  legality  of  the  apportion- 
ment was  not  called  in  question. 

(n)  North  British  and  Mercantile  Insurance 
Co.  v.  London,  Liverpool,  and  Globe  Insurance 
Co.,  supra,  per  JESSEL,  H.R.,  at  p.  577  ; 
Scottish  Amicable  Heritable  Securities  Associa- 
tion, Ltd.  v.  Northern  Assurance  Co.,  etc. 
(1883),  11  R.  (Ct.  of  Sess.)  287.  It  is  imma- 
terial that  the  mortgagor  is  made  a  party  to 
both  policies  in  respect  of  his  right  of  rever- 
sion only,  and  undertakes  to  pay  the  premium, 
since  the  policies  are  intended  to  protect  the 
several  interests  of  the  different  mortgagees 
(Westminster  Fire  Office  v.  Glasgow  Provident 
Investment  Society  (1888),  13  A.  C.  699,  per 
Lord  WATSON,  at  p.  715). 

(o)  Nichols  and  Co.  v.  Scottish  Union  and 
National  Insurance  Co.  (1885),  2  T.  L.  R.  119, 
more  fully  reported  (1885).  14  R.  (Ct.  of  Sess.) 
1094,  per  CAVE,  J..  at  p.  1096. 

(p)  Phillips,  s.  373. 
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Committee  it  has  been  provided  that  contribution  is  to  take  place  between 
the  insurers  on  different  policies  in  certain  cases  where  the  policies  all 
relate  to  the  same  subject-matter,  notwithstanding  that  the  interests 
covered  by  them  are  not  the  same  (q).  This  rule  only  applies  as  between 
tin-  insurers  tin 'inselves,  and  cannot  affect  the  rights  of  the  assured  under 
each  policy.  Nor  does  it  have  any  binding  force  against  insurers  other 
th;in  tho.-e  who  are  members  of  the  Fire  Offices'  Committee. 

Since  the  right  of  contribution  between  different  insurers  depends, 
where  it  exists  at  all,  upon  an  equitable  right  arising  out  of  the  fact  that 
the  first  insurers  have  paid  more  than  ought  fairly  to  be  paid  by  them,  it 
follows  that  they  are  entitled  to  enforce  it  in  their  own  names  (r). 

SECT.  2.  APPORTIONMENT  OF  THE  LOSS. 

The  liability  of  the  insurers  under  the  different  policies  is  to  be  estimated 
by  applying  the  same  rules  whether  the  assured  recovers  payment  in  full 
from  the  insurers  upon  one  policy  only,  and  leaves  them  to  claim  con- 
tribution from  the  insurers  upon  the  other  policies  (s),  or  whether,  by  the 
operation  of  the  contribution  clause,  he  is  restricted  from  claiming  in  the 
first  instance  more  than  their  due  proportion  from  the  insurers  upon  each 
policy,  since,  in  both  cases,  the  ultimate  liability  must  be  the  same  (/). 
The  apportionment  of  a  loss  between  the  different  policies  by  which  it 
is  covered,  is  governed,  in  the  main,  by  various  rules  of  practice  which 
have  been  adopted  more  or  less  uniformly  by  the  different  insurers. 
Such  rules  are  not  entirely  satisfactory,  and  it  is  difficult  to  see 
precisely  upon  what  principles  they  are  based. 

(q)  This  rule  was  made  in  consequence  of  matter,  would  be  legally  liable  to  the   In- 

the  decision  of  the  Court  of  Appeal  in  North  sured."      It   is   noteworthy  that  insurances 

British    and    Mercantile    Insurance    Co.    v.  on    merchandise    are    not    included    in    the 

London,  Liverpool,  and  Globe  Insurance    Co.  rule. 

(1877),  5Ch.D.  569, C.  A.,  andisinthe follow-  (r)  Sickness  and  Accident  Assurance  Cor- 
ing terms:  "Where  there  are  two  or  more  nub-  poration,  Lid.  v.  General  Accident  Assurance 
sisting  insurances  in  the  names  of  persons  Corporation  (1892),  19  R.  (Ct.  of  Sess.)  977 
having  different  rights  and  liabilities  inter  *•<?  (accident  insurance),  per  Lord  Low,  at  p. 
covering  the  same  Building  of  any  kind,  and  or  980  :  "The  claim  of  an  underwriter  who  has 
the  Rent  thereof  (but  not  including  In-  indemnified  the  insured  to  claim  contribu- 
surances  covering  different  undivided  shares  tion  from  the  other  underwriters  cannot  be 
in  Buildings — whether  the  fact  that  the  In-  founded  on  the  doctrine  of  subrogation, 
Mirance  applies  to  an  undivided  share  only  because  an  assignee  can  have  no  higher  right 
appears  on  the  face  of  the  Policy  or  not),  or  than  his  cedent,  and  a  shipowner  who  has 
the  same  Contents  of  Private  Houses,  received  a  full  indemnity  from  one  under- 
Offices,  Churches,  Chapels,  Schools,  Hotels,  writer  can  never  make  any  claim  again- 1 
Theatres,  or  Retail  Shops,  or  the  same  another  underwriter.  The  answer,  therefore, 
Farming  Stock,  any  loss  shall,  as  bet  \\een  the  to  the  claim  of  an  underwriter  who  had  paid, 
Offices,  be  apportioned  ratably  a?nongst  all  if  made  only  in  the  right  and  as  an  assignee 
such  Insurances  without  regard  to  the  rights  of  the  insured,  would  be  that  the  contract 
or  liabilities  of  the  Insured  inter  se.  For  the  was  one  of  indemnity  and  that  the  insured 
purposes  of  this  Rule  a  "sul^sting  Insurance'  had  already  been  indeinnitied." 
shall  be  deemed  an  Insurance  effected  by,  or  (*)  Fur  the  purpose  of  avoiding  undue 
on  behalf  of,  any  one  having  at  the  time  of  complication,  it  \\ill  be  assumed  in  the 
the  breaking  out  of  the  fire  an  insurable  following  pages,  except  when  it  is  stated  to 
interest  in  tin-  subject-matter  of  the  In-  the  contrary,  that  the  assured  has  effected 
surance.  and  in  respect  of  which  Insurance  two  policies  only  between  which  the  question 
i  In-  lii-iii  iiiLr  Company,  if  there  were  no  other  of  contribution  arises. 
then  current  Insurance  covering  such  subject-  (<)  See  p.  :!)(•.  mtt< . 
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In  practice,  a  distinction  is  drawn  between  policies  which  are  subject 
to  average  (if),  and  policies  which  are  not  subject  to  average.  Policies 
of  the  latter  class  are  termed  "  specific  "  (x),  and,  for  convenience,  the 
principles  applicable  to  specific  policies  will  be  first  discussed. 

Sub-sect.  1.     Specific  Policies. 

The  rules  by  which  a  loss  is  apportioned  between  the  different  policies 
by  which  it  is  to  be  borne  when  such  policies  are  specific  are  the  following, 
namely : — 

(1)  Policies  are  said  to  be   "  concurrent,"  when  they  both  apply  to 
the  same   property    or  groups  of  property,  every  group   being   insured 
separately   in   each   policy   for   equal,    or   different   amounts  (y).     They 
are  said  to  be  "  non-concurrent,"  when,  although  they  both  cover  the 
property  which  is  destroyed,  and  such  property  is  not  insured  separately 
either  alone  or  in   the  same  group  in  both  policies  but  is,  in  one  or 
both  policies,  as  the  case  may  be,  grouped  with  other  property  in  one 
insurance,  so  that  the  two  policies  do  not  refer  solely  to  the  same  subject- 
matter  (z). 

(2)  The    assured    is    entitled    to    be   indemnified    against    his    loss 
in   accordance  with  the  terms  of  his  insurance.      No  method  of  appor- 
tionment must,  therefore,   be  adopted  by  which  any  portion  of  the  loss 
is  to  fall  upon   him    except  where  the  policies  so  provide,    unless  and 
until  the  aggregate  amounts  insured  under  the  two  policies  have   been 
exhausted  (a). 

(3)  Where  the  policies  are  concurrent,  the  liability  under  both  policies 
arises  in  the  same  circumstances,  since  they  are  identical  in  risk,  subject- 
matter    and  interest.     Both  sets  of  insurers  may  be  regarded  as  under- 
writers of  one  common  policy  underwritten  by  them  for  the  sum  specified 
in  their  respective  policies  (6),  and  the  apportionment  is   therefore   made 
in  accordance  with  the  rule  applied  in  the  case  of  marine  policies  (c),  which 
is  equally  applicable  to  fire  policies  (d).     Where  both  policies  are  effected 
for  the  same  amounts  of  insurance,  the  loss  is,  therefore,  in  practice  appor- 
tioned equally  between  them  ;    if  their  respective  amounts  of  insurance 
differ,  such  amounts  will  be  aggregated  together,  and  each  policy  will  be 

(u)  As    to   average  policies,    see    p.  349,  etc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  per  Lord 

post.  MCLAREN,  at  p.  290n  ;  Newby  v.  Reid  (1783), 

(x)  It  should  be  pointed  out  that  the  word  1  W.  Bl.  416  ;   May,  s.  434. 

"  specific  "  is  also  used  in  connection  with  (c)  Marine  Insurance  Act,  1906  (6  Edw.  7, 

average  policies  in  a  comparative  sense,  to  c-  41)'  s-  80  (1)  ;   but  see  American  Surety  Co. 

denote  the  relative  range   of  the   different  of  New  Yorkv.  Wrightson  (l9ll),l6Com.Cas. 

policies  in  question,  see  p.  350,  post.  37>  Per  HAMILTON,  J.,  at  p.  54,  where  the 

i,.\  Spfl  Tai-j    ,     A    <,   a  learned  judge  points  out  that  the  words  of 

\U)    Dec   IjclirQ,    U.    -db,    S.    o.  ,1    «  ,     .1  11,11 

<  \   r/i  v;  section      contribute  rateably  to  the  loss 

in  proportion  to  the  amount  for  which  he  is 

(a)  The  effect  of  throwing  any  portion  of       liable  under  his  contract,"  are  capable  of  two 
the  loss  on  the  assured  would  be  to  render       distinct  meanings. 

the  policy    subject  to  average,  see  p.  349,  (d)  North  British  and  Mercantile  Insurance 

Post-  Co.  v.  London,  Liverpool,  and  Globe  Insurance 

(b)  Scottish   Amicable   Heritable   Securities  Co.  (1877),  5  Ch.  T>.  569,  C.  A.,  perNm.i  I-H. 
Association,  Ltd.  v.  Northern  Assurance  Co.,  L.J.,  at  p.  583  ;   Phillips,  s.  14SJ  i. 
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liable  for  that  proportion  of  the  loss  which  its  amount  of  insurance  bears 
to  the  aggregate  amount  insured  by  both  policies  (e). 

This  method  of  apportionment  has  been  justified  by  comparing  the 
insurers  upon  the  different  policies  to  co-sureties  (/),  who  have  guaranteed 
a  common  debt  and  Avhose  individual  liability  is  therefore  regulated  by 
the  sum  for  which  they  have  each  undertaken  to  be  responsible  (g).  It 
may  be  pointed  out,  however,  that  it  is  not  an  entirely  true  analogy  to 
compare  the  insurers  upon  different  policies  to  co-sureties.  In  the  case 
of  each  suretj^  there  is  always  a  possibility  that  the  principal  debtor  may 
incur  a  debt  equal  to  the  full  amount  of  the  guarantee.  In  the  case  of 
each  set  of  insurers,  on  the  other  hand,  it  does  not  necessarily  follow  that 
they  will  ever  become  liable  for  the  full  amount  of  their  insurance  ;  their 
liability  cannot,  even  in  the  event  of  the  total  destruction  of  the  subject- 
matter,  extend  beyond  its  value,  however  greatly  such  value  may  be 
exceeded  by  the  amount  of  the  insurance  (h). 

It  would,  therefore,  seem  a  more  just  and  equitable  mode  of  appor- 
tioning the  loss  to  take  the  liability  under  each  policy  as  the  basis  of  appor- 
tionment (i),  and  to  make  the  amount  to  be  contributed  by  each  depend 
upon  its  independent  liability  rather  than  upon  the  accident  that  a  par- 
ticular sum  was  specified  in  the  policy,  although  it  might  well  be  that  in 
no  conceivable  circumstances  could  the  insurers  ever  be  called  upon  to 
pay  it  (fe). 

(e)  Thus,  if  insurer  A  insures  for  £500,  and 
insurer  B  for  £150  property  which  is  damaged 
to  the  extent  of  £100,  A  would  pay  ^ths  of 
£100   or   £76    18s.    Grf.,    and    B    would    pay 
^:>ths  of    £100  or  £23   Is.  Qd.  ;    see    Laird, 
pp.  8  et  seq.      The  English  practice  appears 
to   have   been   followed   in    Eacrett   v.    Gore 
District   Mutual  Fire  Insurance  Co.   (1903), 
6  Ont.   L.   R.  595,  where  certain  property, 
the  value  of  which  at  the  time  of  the  fire 
was    $9274.62,    was    insured    under    policy 
A  for  $3000,  and  under  policy  B  for  $7000, 
and  it  was  held,  upon  a  partial  loss  taking 
place  amounting  to  $6250,  and  that  policy  A 
was    liable    for    three-tenths    of    the    loss ; 
May,  ss.  436,  et  seq. 

( f )  American  Surety  Co.  of  Neiv  York  v. 
Wrightson  ( 191 1),  16  Com.  Gas.  37  (guarantee  in- 
surance), per  H  UIII.TUN,  J.,  at  p.  55;  Phillips, 
ss.  361,  362  ;   May,  s.  434  ;   Bunyon,  p.  271. 

(g)  Deering  v. '  Winchelsea  (Earl)  (1787),  2 
Bos.  &  P.  270  (guarantee),  per  EYRE,  C.B., 
at  p.   273,   speaking  of  the  sureties  bound 
under    different    instruments:      'They    are 
bound  as  effectually  quoad  contribution  as 
if  bound  in  one  instrument,  with  this  differ- 
ence only,  that  the  sums  in  each  instrument 
ascertain   the   proportion,    whereas   if    they 
were  all  joiiied  in  the  same  engagement  they 
must   all    contribute   equally."      Pendlcbiir// 
v.    Walker    (1841),    4    Y.     &    C.     (EX.)    424 
(•_ni irantee),  per  ALDERSON,  B.,  at  p.  441  : 
"  ^Vhere  the  same  default  of  the  principal 
renders  all  the  co-sureties  responsible  all  are 
to  contrihule.  and  Ilien  the  law  super-adds 
that  which  is  not  only  the  principle,  but  the 
equitable    mode   of   applying   the   principle, 


that  they  should  all  contribute  equally,  if 
each  is  a  surety  to  an  equal  amount ;  and 
if  not  equally  then  proportionally  to  the 
amount  for  which  each  is  a  surety."  Steele 
v.  Dixon  (1881),  17  Ch.  D.  825  (guarantee), 
per  FRY,  J..  at  p.  830  ;  Ellesmere  Brewery  Co. 
v.  Cooper,  [1896]  1  Q.  B.  75  (guarantee),  per 
Lord  RUSSELL  OF  KILLOWEN.  C.J..  at  p.  1  ; 
Craythorne  v.  Swinburne  (1807),  14  Ves.  160 
(guarantee). 

(h)  See  p.  47,  ante. 

(i)  See  More,  p.  18. 

(k)  See  p.  342,  post.  This  view  appears  to 
be  borne  out  by  the  language  of  the  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  80 
(1),  which  binds  each  insurer  to  contribute 
rateably  in  proportion  to  the  amount  for 
which  he  is  liable  under  his  contract ;  and 
compare<Sco//(,s^  Amicable  Heritable  Securities 
Association,  Ltd.  v.  Northern  Assurance  Co., 
etc.  (1883),  11  R.  (Ct.  of  Sess.)  287,  per 
Lord  McLvREx,  at  pp.  290n,  291n  :  "The 
clause  of  contribution  could  have  had  no 
other  object  or  purpose  than  to  reduce  the 
liability  of  the  subscribing  companies  to  that 
of  underwriters,  that  is  a  liability  under 
which  the  assured  should  be  entitled  to 
recover  the  full  amount  of  his  claim  in  pay- 
ments from  the  several  contributories,  but 
should  not  be  entitled,  in  case  of  partial  loss, 
to  throw  the  loss  on  one  or  more  contribu- 
tories to  the  exclusion  of  the  others.  .  .  . 
The  divisor  to  be  applied  to  the  sum  assured 
by  the  Northern  Company  (if  the  contract  is 
a  fair  one)  must  be  the  ratio  of  the  aggregate 
liabilities  of  the  contributories  to  the  actual 
loss." 
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(4)  Where  the  policies  are  non-concurrent,  the  apportionment  of  the 
loss  between  them  gives  rise  to  questions  of  great  difficulty.  Although, 
in  the  facts  of  a  particular  case,  there  is  a  common  liability  occasioned  by 
a  common  peril,  yet  the  liability  under  each  policy  depends  upon  different 
circumstances.  The  scope  and  character  of  the  two  policies  may  be 
widely  different,  one  of  them  may  be  a  policy  of  insurance  against  fire 
only,  whilst  the  other  may  insure  against  a  number  of  perils  of  which 
fire  is  only  one  (/).  Moreover,  since  one  or  both  of  the  policies  must  include 
in  one  insurance  property  other  than  that  in  respect  of  which  the  claim 
for  apportionment  is  made,  the  amount  of  insurance  cannot  be  regarded 
as  exclusively  appropriated  to  cover  the  common  subject-matter.  A 
further  complication  arises  where  the  loss  extends  beyond  the  common 
subject-matter,  and  includes  other  property  which  is  covered  by  one 
policy  alone. 

It  may,  therefore,  be  difficult  to  ascertain  how  far  the  two  policies 
may  be  treated  as  together  insuring  the  common  subject-matter,  and  to 
formulate  the  rules  by  which,  in  such  a  case,  the  apportionment  of  the 
common  loss  is  to  be  made.  Even  as  to  the  principles  which  are  to  be 
applied,  there  is  no  clear  guidance.  Certain  rules  of  practice  are  usually 
followed  by  those  responsible  for  the  working  out  of  the  apportionment. 
These  rules  are,  to  some  extent  at  least,  to  be  regarded  as  merely  laying 
down  a  rough  and  ready  method  of  apportioning  the  loss,  without  refer- 
ence to  any  satisfactory  principle,  and  for  this  reason  have  been  adversely 
criticised  (w).  Moreover,  it  cannot  be  said  that  the  practice  is  absolutely 
clear  and  beyond  doubt  (ri).  It  may,  therefore,  be  useful  to  consider  the 
different  principles  upon  which  it  may  be  suggested  that  the  apportion- 
ment should  be  made,  and  to  indicate  the  manner  in  which  they  are  to 
be  applied.  For  this  purpose  it  will  be  convenient  to  differentiate  the 
case  in  which  the  loss  affects  the  common  subject-matter  only,  from  the 
case  in  which  the  loss  extends  to  other  property  not  covered  by  both 
policies. 

Where  the  whole  of  the  property  destroyed  by  a  fire  falls  within  the 
scope  of  both  policies,  the  practice  is  to  apportion  the  loss  in  proportion  to 
their  respective  amounts  of  insurance,  as  if  the  policies  were  concurrent  (o). 

(I)  Compare  American  Surety  Co.  of  New  the  misappropriation  of  an  employe  of  the 

York  v.  Wrightson  (1911),  16  Com.  Gas.  37,  bank. 

where  the  plaintiff  company's  policy  covered  (m)  Laird,  pp.  17  et  seq. 
any  loss  or  damage  caused  by  the  bad  faith  (n)  American  Surety  Co.  of  New  York  v. 
or  dishonesty  of  any  employe  of  an  American  Wrightson,  supra,  where  HAMILTON,  J.,  at 
bank,  a  separate  sum  being  insured  in  the  p.  54,  after  referring  to  Bunyon,  5th  ed., 
case  of  each  individual  employe,  whereas  a  pp.  300  and  301,  and  the  language  used  by 
Lloyd's  policy,  underwritten  by  the  defendant  Messrs.  Laird  in  Chap.  II.  of  their  book, 
and  others  and  containing  a  self -renewing  said  :  "  It  is  quite  clear  both  from  the 
clause,  covered  in  one  lump  sum  not  only  loss  statement  of  the  learned  authors  and  from 
by  the  bad  faith  or  dishonesty  of  the  bank's  the  statement  of  Mr.  Bunyon  that  upon 
employe's,  but  also  loss  by  their  negligence  cases  similar  to  the  present  there  is  no 
and,  in  addition,  loss  by  the  dishonesty  of  absolute  and  unquestioned  practice." 
persons  who  were  not  employes  of  the  bank,  (o)  Thus,  where  insurer  A's  policy  is  for 
and  losses  by  fire  and  burglary,  etc. ;  and  the  £1000  on  subject-matters  I.  and  II.,  and 
question  was  in  what  proportion  the  plaintiff  insurer  B's  policy  is  for  £100  on  subject- 
company  and  the  underwriters  of  the  Lloyd's  matter  II.  only,  and  the  sole  loss  is  £100  on 
policy  should  contribute  to  a  loss  caused  by  subject-matter  II.,  insurer  A  would  pay 
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The  objection  to  this  method  of  apportionment  is,  that  it  treats  both 
policies  as  if  (he  obligations  of  bolh  were  identical,  and  makes  no  allow- 
ance for  the  fact  that,  though  the  policies  contain  a  common  element,  they 
are  not  limited  to  one  and  the  same  subject-matter,  and  may  further 
differ  widely  in  their  scope  and  character.  The  difference  between  the 
two  policies,  however,  should  not,  it  is  submitted,  be  wholly  disregarded, 
especially  in  view  of  the  fact  that  it  has  been  suggested  that  such  difference 
may  be  so  great  as  to  preclude  any  question  of  contribution  between  them 
from  ever  arising  (/>)•  No  method  of  apportionment,  therefore,  can  be 
considered  satisfactory  unless  it  takes  into  account  the  difference  between 
the  policies.  It  has  been  suggested  that  this  may  be  done  by  ascertaining 
the  respective  values  of  the  different  subject-matters  insured  by  each 
policy,  and  distributing  the  sum  insured  by  each  policy  amongst  them  in 
proportion  to  such  values  (q).  The  sum  thus  allocated  under  each  policy 
to  the  common  subject-matter  is  then  to  be  treated  as  the  basis  upon  which 
the  loss  is  to  be  apportioned,  as  if  the  two  policies  were  concurrent.  The 
objection  to  this  method  is  that  the  common  subject-matter  is  treated 
as  if  it  were  separately  insured  by  each  policy,  although  it  is  not  so  in 
fact  (r),  and  the  apportionment  proceeds  on  the  hypothesis  that  the 
liability  of  the  insurers  under  each  policy  is  limited  by  the  sum  upon  which 
the  apportionment  is  based,  whereas  the  liability  is,  in  reality,  limited 
only  by  the  amount  of  the  insurance  ;  for,  if  either  policy  had  stood  alone, 
the  insurers  under  it  would  have  been  liable  to  pay  the  full  value  of  the 
subject-matter,  provided  that  the  amount  of  the  insurance  was  for  the 
purpose  sufficient  (s).  The  second  method  which  has  been  suggested  is 
that  the  word  "  rateable  "  in  the  contribution  clause  should  be  construed 
as  applying  to  liabilities,  and  that  each  policy  should,  in  the  first  instance, 
be  treated  as  though  it  stood  alone,  and  that  the  liability  of  the  insurers 
iqion  it  in  respect  of  the  common  subject-matter  should  be  calculated 
independently  of  the  existence  of  the  other  policy  (/).  The  loss  is  then 
to  be  apportioned  between  the  two  policies  in  proportion  to  the  two  sums 
measuring  their  respective  liability  (u).  The  principle  upon  which  this 
method  is  based  is  the  same  as  that  which  is  known  as  the  "  independent 
liability  '  principle  (x),  and  which  is  in  fact  applied  under  the  existing 

JYiSths  of  £100  or  £91,  and  insurer  B.  tf&iha          (7)  Phillips,  s.  1263a  ;  but  see  ibid.,  s.  366. 

of  £100  or  £9;  sec  Laird,  p.  16.  (r)  Amcricnn  Surety  Co.  of  New  York  v. 

(p)  American  Surety  <  o   of  :\cw  1  or*  v.       „-,/,//,/.«,«, ,,,(  ,„  ,„ ,  HAMILTON,  J.,  at  p.  55. 

II  ,•  I  i//l  Infill   (I!1U),    Hi  <   oil).   ('.'IS.   I!*    (miar.lllfrr 

insurance),  per  HAMILTON,  J.,  at  p.  56  :    "  It  (*)  See  p.  2(i(5,  ante. 

appears  to  me  that  the  problem  of  discovering  m  Laird,  p.  17. 
some  terms  which  can  be  ratcably  compared 

withoneaiiotherbetweentwopouciessowMely  ^  ,lhuf' li  'nsurc.r  A'8  P"'^  1S  f,or  * 

different  as  these  is  one  that  differentiates  it  V"  ^j60*:^6™^  a"1*     !-  and  insurer 

so    murh   from   the   simple   rule   of   double  B's  policy  is  for  £100  on  subject-matter  II., 

insurance-namely,     same     interest,     same  and    Uie  loss  is  ilOO  on  H     As   policy,    i 

assured,    saim-    adventure,    same   risk,   and  standing  alone,  would  be  liable  for  £100  and 

dinVrrnt  amounts-as  (,,  make  any  consldera-  f  s  P'/1'^  lf  stJ»ld'nS  alone. would  bc.  habl° 

tion  drawn  fnm.  those  hardly  applicable  at  f»r  V°°  ln  r+e,sPect  °f  the  lo,ss  °,n  1L>  al!( 

all,  and  make  it,  desirable  to  leave  open  the  l)h"'v'^e  b^  thls  method  each  Policy  would 

question    whether    anytliin,^    that    can    be  Pa^ 

•  •.illcd  cDiitrilnition  in  the  nature  nf  double  (x)  Seep.  353,  post. 
insurance  arises  in  such  a  case  as  this." 
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rules  of  practice  for  the  purpose  of  apportioning  losses  between  average 
policies  (y).  It  has  also  been  applied  by  the  court  to  the  analogous  case 
of  two  insurances  covering  the  loss  occasioned  to  the  assured  by  the 
dishonesty  of  the  same  employe  (z).  The  adoption  of  the  independent 
liability  principle  would,  therefore,  seem  to  be  justified  by  authority. 
Nor  does  there  appear  to  be  any  objection  to  it  on  the  ground  of  fairness. 
The  only  factor  common  to  both  policies  is  the  existence  of  their  common 
liability,  and  this  liability  can  only  be  measured  by  taking  into  con- 
sideration the  independent  liability  of  each  in  respect  of  the  same  loss. 
The  principle,  moreover,  is  equally  capable  of  being  applied  where  in  one 
of  the  policies  the  amount  of  the  insurance,  and  consequently  the  liability 
of  the  insurers,  falls  short  of  the  full  amount  of  the  loss.  In  this  case  the 
whole  loss  is  to  be  apportioned  on  the  basis  of  the  respective  liabilities  ; 
for  to  make  the  more  extensive  policy  liable  for  the  excess  over  the  common 
obligation,  and  to  divide  the  balance  between  the  two  policies  in  propor- 
tion to  their  then  respective  liabilities,  that  is  to  say,  in  equal  shares,  would 
be  to  disregard  the  specific  limitation  of  liability  in  the  other  policy  (a). 

Where  part  only  of  the  property  destroyed  by  fire  falls  within  the 
scope  of  both  policies,  and  the  remainder  is  covered  by  one  policy  only, 
the  method  of  apportionment  in  use  is  merely  a  practical  working  rule. 
It  is  not  based  upon  any  principle,  other  than  that  of  taking  the  mean 
between  figures  which  result  from  the  application  of  two  different  methods 
of  apportionment.  These  two  methods,  in  their  turn,  appear  to  be  based 
upon  the  principle  of  apportioning  the  loss  in  proportion  to  the  amounts 
of  insurance  under  the  respective  policies  (6),  but,  as  will  be  seen,  the 
principle  is  not  applied  in  a  very  satisfactory  manner. 

By  the  first  method,  the  loss  which  is  greater  in  amount  is  dealt  with 
first.  If  it  is  covered  by  one  policy  only,  its  amount  is  deducted  from  the 
amount  of  insurance  specified  in  such  policy.  The  loss  which  is  common 
to  both  policies  is  then  apportioned  between  them  in  the  proportion 
which  the  amount  of  insurance  under  the  second  policy  bears  to  the 
balance  left  over  upon  the  first  policy.  If,  on  the  other  hand,  the  loss 
which  is  common  to  both  policies  is  the  greater  loss,  it  is  apportioned 
between  them  in  a  similar  manner,  and  the  balance  of  the  amount  of  in- 
surance under  the  policy  which  alone  covers  the  other  loss,  is  carried  over 
to  meet  it  (c). 

(y)  This    appears    to    be    the    case    even  (6)  Laird,  ss.  23  et  seq.    In  McCausland  v. 

though  the  average  clause  is,  in  the  particular  Quebec  Fire  Insurance  Co.  (1894),  25  Ont.  R. 

circumstances,  inoperative,  see  Laird,  pp.  74,  330,  when  there  were  three  policies,  one  on 

75.     It  is  difficult  to  understand  why  one  the  front  portion  of  a  building,  another  on 

principle  should  be  applied  in  the  case  of  the  rear  portion,  and  a  third  covering  the 

purely    specific    insurances   and   a   different  whole     building,     the     apportionment     was 

principle  applied  in  the  case  of  insurances,  based  solely  on  the  amounts  of  the  respective 

which  are,  in  the  events  that  happen,  specific,  insurances  as  if  the  policies  were  concurrent 

merely  because  in  the  latter  case  an  average  policies  on  the  building,  without  reference  to 

condition  which,  in  the  circumstances,  has  the  division  in  the  first  two  policies.     This 

no  effect  has  been  inserted.  method  is  not  consistent  with  the   English 

(z)  American  Surety  Co.  of  New  York  v.  Practice,  nor  does  it  appear  to  be  correct  on 

Wrightson  (1911),  16  Com.  Gas.  37  (guarantee  principle, 

insurance).  (c)  Laird,  pp.  18  et  seq. 

(a)  Ibid. 
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By  the  second  method,  Ihe  lesser  loss  is  taken  first  and  dealt  with  in  the 
same  way.  There  is  a  considerable  diHevenee  in  the  apportionment  of 
the  loss  common  to  both  policies  as  worked  out  by  the  1\vo  methods,  and 
the  practice  of  taking  the  mean  between  them  is  a  compromise  (d). 

Where  the  subject  -mat  t  ers  separately  injured  by  one  or  other  of  the 
policies  are  nuim  rous,  or  where  (here  is  a  large  number  of  policies  to  be 
taken  into  account ,  it  may  become  impossible,  from  the  practical  point 
of  view,  to  work  out  in  detail  all  the  various  combinations  of  which  the 
Hil'jivt -matters  and  policies  are  capable,  and  to  take  the  mean  of  all  the 
re.-ult.-.  \\hicli  must  necessarily  vary  according  to  the  order  in  which  each 
subject-matter  and  policy  is  taken.  It  is.  therefore,  the  usual  practice 
in  the>e  cases  (o  in, ike  two  apportionments  only,  the  first  beginning  with 
the  greatest  loss  and  working  through  the  losses  in  order  of  magnitude 
down  to  the  least,  and  the  second  beginning  with  the  least,  loss  and 
\\orking  upwards.  In  this  way,  the  two  extreme  apportionments  are 
obtained,  and  the  mean  is  taken  between  them  (e). 

This  method  breaks  down,  and  is  wholly  abandoned,  where  the  result  of 
taking  the  mean  would  be  to  throw  a  portion  of  the  loss  upon  the  assured, 
HI  ice  the  effect  of  it  would  be  to  deprive  him  of  his  full  indemnity.  It  is, 
therefore,  the  practice  in  this  case  to  apportion  the  loss  by  the  first  method 
alone,  and  the  apportionment  is  made  upon  the  basis  of  taking  the  greatest 


(d)  The  following  are  examples  of  the  way 
in  which  the  ''  mean  "  rule  is  worked  : — 
Example  (i).  Where   the    greater    loss  is 
covered  by  one  policy  only  : 

Insurer  A's  policy  is  for  £200  on 
subject-matters  I.  and  II.  ;  insurer  B's 
policy  is  for  £100  on  subject-matter  II. 
only  ;  the  loss  is  £100  on  subject-matter 
I.  and  £50  on  subject-matter  II. 

The  greater  loss  (viz.  that  of  £100)  is 
covered  onty  by  A's  policy.  By  tho 
first  method,  taking  the  greater  loss  first, 
t  ln-refore,  the  amount  of  this  loss,  £100,  is 
deducted  from  the  amount  of  A's  policy, 
leaving  the  balance  of  £100  to  contribute 
pro  rntd  with  li's  policy  for  £100  towards 
the  loss  of  £50  on  subject-matter  II. 
On  II.,  therefore,  both  A  and  B  are  liable 
for  J,^ths  of  £50,  or  £25  each. 

Thus,  by  the  first  method  A  on  I.  is 
liable  for  £100,  and  on  II.  for  £25,  or  for 
>J  1 25  in  all,  while  1,  is  liable  for  £25  on  1 1. 
By  the  second  method  (taking  the 
Irs.x-r  loss  first)  the  loss  of  £50  on  subject- 
matter  II.  is  apportioned  pro  raid  between 
the  amounts  of  A's  and  B's  pollen  , 
namely,  £200  and  £100  ;  thus,  A  is  liable 
for  jlg'jjths  of  £50  or  £33  on  II.,  and  B  is 
liable  for  !^-;ths  of  £50  or  £17  on  1 1., 
and  the  balance  «>[  A's  policy,  viz.  £lti7, 
is  carried  to  meet  the  loss  of  £100  on 
subject-matter  I. 

By  this  method,  therefore,  A  on  I.  is 

liable  for  £100,  and  on  11.  for  £33,  or  for 

£133  in  all.  while  B  is  liable  for  £17  on  II. 

The   total   of   A's   liability    by    both 


methods  is  £258,  and  of  B's  liability  £42. 
Thus,  taking  the  mean,  A  will  pay  £129 
and  B  £21  (Laird,  pp.  18,  19). 
Example  (ii).  Where  tho  loss  which  is 
common  to  both  policies  is  the  greater 
loss  : 

Insurer  A's  policy  is  for  £200  on 
subject-matters  I.  and  II.  ;  insurer  B's 
policy  is  for  £100  on  subject-matter  II. 
only  ;  the  loss  is  £50  on  subject-matter 

I.  and  £100  on  subject-matter  II. 

By  taking  the  greater  loss  (viz.  the 
loss  on  II.)  first  and  apportioning  it  pro 
raid  between  the  amounts  of  A's  and 
B's  policies,  A  is  liable  for  j^ths  of  £100 
or  £66,  and  B  is  liable  for  J^'ths  of  £100 
or  £34.  There  is  thus  £134  remaining  of 
A's  policy  to  meet  the  loss  of  £50  on  I. 
A's  total  liability,  therefore,  by  this 
method  is  £11(3,  and  B's  £34. 

By  taking  the  lesser  loss  (viz.  the  loss 
on  I.)  first  and  deducting  it  from  the 
amount  of  A's  policy,  and  carrying 
forward  the  balance  of  A's  policy,  namely, 
£150,  to  contribute  with  B's  policy  to  the 
loss  on  II.,  and  apportioning  the  loss  on 

II.  (viz.    £100)    pro    raid    between    the 
balance  of  A's  policy  and  the  amount  of 
B's  policy,  the  result  will  be  that  A's 
liability  is  £50  on  I.  and  £60  on  II.,  or 
£110  in  all,  and  B's  liability  is  £40. 

The    total    of    A's   liability    by    both 
methods  is  l^i'ii,  and  of  B's  liability  £74. 
Thus,  taking  the  mean,  A  will  pay  £113 
and  B  £37. 
(e)  Ibid.,  p.  45. 
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loss  first,  without  taking  into  consideration  the  different  result  which  the 
second  method  would  give(f).  If,  however,  hy  the  first  method  a 
portion  of  the  loss  is  still  thrown  upon  the  assured,  the  apportionment  is 
made  by  the  second  method  alone,  and  the  least  loss  is  taken  first  ((/). 

The  continuance  of  the  present  practice  can  only  be  defended  upon  the 
ground  that  an  apportionment  of  the  loss  must  be  made  in  some  way  or 
other,  that  it  is  entirely  favourable  to  the  assured,  and  that  insurers  have, 
in  fact,  for  many  years  apportioned  their  losses  in  accordance  with  it. 
In  so  far  as  it  is  based  upon  any  principle  at  all,  the  principle  is  that  of 
apportionment  in  proportion  to  the  amounts  of  insurance  (h),  a  principle 
which,  as  has  already  been  seen  (i),  works  unsatisfactorily,  where  the  loss 
sustained  by  the  assured  is  common  to  both  policies.  The  objections  to 
that  principle  apply  equally  here,  and  it,  therefore,  remains  to  be  consi- 
dered, whether  an  apportionment  upon  the  basis  of  the  liabilities  under 
the  two  policies  is  not  more  satisfactory,  both  as  leading  to  a  more  equitable 
distribution  of  the  loss  between  the  contributing  policies,  and  as  being 
more  in  accordance  with  legal  principles.  It  must  not  be  forgotten  in 
this  connection  that  the  assured  has  certain  legal  rights  under  each  of 
the  policies,  and  he  cannot  be  prevented  by  any  arrangement  between 
different  insurers  from  exercising  them,  as  and  when  he  thinks  fit.  What, 
therefore,  is  required  is  a  basis  of  apportionment  which  will,  in  case  of  need, 
be  binding  not  merely  upon  the  insurers  among  themselves  (j),  butalso  upon 
the  assured,  and  which  will  prevent  the  assured  from  defeating  any 
arrangement  to  which  the  insurers  may  come.  For  this  purpose  the  basis 
of  apportionment  should  be  established  upon  a  principle  which  is  capable 
of  universal  application,  and  which  will  work  equitably  and  satisfac- 
torily wherever  it  is  applied.  Such  a  principle  must,  in  some  way  or  other, 
afford  a  standard  by  which  the  policies  ma}^  be  compared,  and,  at  the 
same  time,  give  due  weight  to  their  respective  differences.  The  only 
principle  which  fulfils  this  requirement,  is  the  principle  of  basing  the 
apportionment  of  the  loss  upon  the  liabilities  of  the  respective  policies, 
and  not  upon  their  amounts  of  insurance,  a  principle  which  has  been 
already  advocated  in  the  case  where  the  only  loss  is  that  which  is  common 
to  both  policies  (A:). 

There  is  a  certain  difficulty  in  determining  the  precise  method  in  which 
this  principle  is  to  be  applied,  but  the  following  method  has  been  advo- 
cated (I).  The  policy  which  has  the  wider  scope  is  taken  first.  The  loss 

(/)  Laird,  p.  30.  see  Griswold,  Handbook  of  Adjustments  of 

(g)  The  following  is  an  example  of  such  an  Fire  Losses  (1882). 

apportionment   which    was   recently   made :  (i)  See  p.  342,  ante. 

Insurer  A's  policy  was  for  £300  on  subject  ( j)  The  present  practice  cannot  bind  those 

matters  I.  and  II.,  and  insurer  B's  policy  was  insurers  who  do  not  agree  to  abide  by  it. 

for  £300  on  subject-matter  I.  only,  and  the  (k)  See  p.  342,  ante. 

loss  was  £500  on  I.  and  £80  on  II.  ;    in  this  (?)  Laird,    pp.  25    et    seq.     This    method 

case  the  method  of  taking  the  lesser  loss  first  appears  to  have  been  adopted  in  Bloomfield 

had  to  be  adopted.  v.  London  Mutual  Fire  Insurance  Co.  (1900), 

(h)  The  American  method,  which  differs  29  Quebec  L.  R.  (Sup.  Ct.)  143,  where  it  was 
from  that  used  in  this  country,  is  also  based  held  upon  a  question  of  contribution  arising  be- 
on  the  amounts  of  insurance,  see  Laird,  pp.  tween  insurers  of  merchandise  under  a  general 
21  et  seq.  For  a  full  statement  of  the  policy,  and  insurers  upon  special  policies  cover- 
American  practice  as  regards  apportionments,  ing  each  a  portion  of  the  same  merchandise, 
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which  is  covered  by  this  policy  only  is  separated  from  the  loss  which  is 
also  covered  by  the  second  policy,  and  a  calculation  is  made  of  the  amount 
of  each.  The  aggregate  liability  of  the  first  policy  for  both  losses  is  then 
ascertained,  and  the  sum  representing  it  is  distributed  between  the  two 
losses  in  the  proportion  which  the  first  loss  bears  to  the  second.  The 
amount  thus  allocated  to  the  second  loss  is,  for  the  purpose  of  apportion- 
ment, treated  as  the  amount  of  liability  upon  the  first  policy  in  respect 
of  that  loss.  The  amount  of  liability  upon  the  second  policy  in  respect 
of  the  same  loss  is  ascertained  by  the  application  of  the  independent 
liability  principle  (w),  and  the  common  loss  is  ultimately  apportioned 
between  the  two  policies  in  proportion  to  their  respective  amounts  of 
liability  (»). 

This  method,  however,  appears  to  be  open  to  several  objections.  In 
the  first  place  by  separating  the  two  losses  under  the  first  policy,  and 
distributing  the  liability  of  the  first  insurers  between  the  two  losses,  it 
treats  the  first  policy  as  though  it  were  in  reality  two  separate  policies. 
To  do  this,  is  to  overlook  the  fact  that  upon  the  first  policy  there  is  only 
one  loss,  and  not  two,  and  to  make  a  contract  different  from  that  which 
the  parties  have  themselves  made  (o).  Moreover,  where  the  amount  of 
that  portion  of  the  loss  which  is  covered  by  the  first  policy  alone  is  at 
least  equal  to  the  total  sum  insured  by  that  policy,  the  effect  of  distributing 
the  loss  in  accordance  with  this  method  is  to  reduce  the  amount  payable 
in  respect  of  such  loss  below  a  full  indemnity,  and  to  carry  over  part  of 
the  sum  insured  to  meet  the  loss  common  to  both  policies.  Since,  how- 
ever, by  reason  of  the  existence  of  the  second  policy,  the  whole  of  the 
sum  carried  over  may  not  be  required  for  this  purpose,  the  balance  remains, 
apparently,  in  the  hands  of  the  insurers,  and  the  assured  is  therefore  a 
loser  to  the  extent  by  which  the  amount  payable  in  respect  of  the  first 
loss  was  reduced,  although  the  aggregate  sums  for  which  he  insured  under 
both  policies  may  exceed  the  amount  of  the  total  loss  sustained.  It  there- 
fore follows  that,  although  in  respect  of  that  portion  of  the  loss  which  is 
covered  by  both  policies  the  assured  receives  a  full  indemnity,  yet  he  is 
not  fully  indemnified  in  respect  of  the  first  loss,  inasmuch  as  there  is  still 
a  balance  upon  the  first  policy,  which  he  has  not  received.  It  has  been 
suggested  that  the  assured  must  be  content  to  stand  a  loser  in  this  case, 
since  he  has  not  placed  his  insurances  correctly  (p).  The  answer  to  this, 
however,  is  that  he  is  at  any  rate  entitled  to  enforce  his  contracts  in 
accordance  with  their  effect,  however  unbusinesslike  he  may  have  been 
in  placing  his  insurances,  and  that  it  is  a  term  in  his  contract  with  the 

that  the  sura  insured  by  general  policy  £200  on  subject-matters  I.  and  II.,  and 
must  be  divided  into  as  many  parts  as  there  insurer  B's  policy  was  for  £100  on  subject- 
were  special  policies,  and  proportionately  to  matter  II.  only,  and  the  loss  was  £200  on 
the  losses  on  each,  and  that  the  loss  on  each  I.  and  £50  on  II.,  the  liability  of  A  would  be 
portion  should  be  apportioned  between  the  £160  on  I.  and  £40  on  11.,  while  the  liability 
general  policy  and  the  special  policy  covering  it  of  B  would  be  £50  on  II.  A  would,  there- 
in the  proportion  that  the  sum  insured  by  the  fore,  pay  £160  on  I.  and  £22  on  II.,  and  B. 
policy  referable  to  that  portion  bore  to  the  would  pay  £28  on  II.  (Laird,  p.  2(>). 
general  sum  insured  by  the  special  policy.  (o)  The  first  policy  is  by  its  terms  liable 

()n)  See  p.  3f)3,  post.  to  make  good  the  whole  loss  within  its  limits. 

(n)  Thus,  if   insurer   A's   policy    was   for          (p)  Laird,  p.  40. 
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first  insurers  that  they  shall  make  good  the  loss  covered  by  their  policy 
up  to  the  limits  of  his  insurance  with  them. 

A  more  satisfactory  method  of  applying  the  principle  of  independent 
liability  will  be,  it  is  submitted,  to  estimate  the  liability  of  the  insurers 
upon  the  first  policy  upon  the  basis  that  their  liability  for  each  portion 
of  the  loss  covered  by  their  policy  is,  within  the  limits  of  the  insurance, 
co-extensive  with  the  loss.  It  is  impossible  to  hold  that  by  their  policy 
they  have  undertaken  any  greater  liability  in  respect  of  one  portion  of 
the  loss,  than  in  respect  of  the  other  ;  and,  although  it  becomes  necessary 
to  separate  the  amount  of  the  loss  under  this  policy  into  two  portions  for 
the  purpose  of  ascertaining  how  far  there  is  a  double  insurance,  the  con- 
tract under  it  cannot  be  affected  by  such  separation,  and  the  policy  still 
remains  an  insurance  upon  the  whole  property  covered  thereby.  The 
existence  of  the  second  policy  only  affects  the  sum  ultimately  payable  in 
respect  of  the  common  loss.  The  liability,  therefore,  of  the  first  policy 
for  the  common  portion  of  the  loss,  must  be  ascertained  in  the  same  manner 
as  if  such  loss  were  the  only  loss,  and  the  ultimate  apportionment  will  be 
made  between  the  two  policies  in  the  proportion  which  the  liability  of  the 
first  policy  bears  to  that  of  the  second  policy  (q). 

Assuming  that  the  portion  of  the  loss  which  is  not  covered  by  the  second 
policy  is  equal  to  the  sum  insured  by  the  first  policy,  the  insurers  under 
this  policy  can  have  no  defence  if  the  assured  chooses  to  restrict  his  claim 
against  them  to  that  portion  of  his  loss,  and  to  demand  payment  in  full 
in  respect  of  it.  It  cannot  be  said  that  the  insurers  are  entitled  to  insist 
upon  him  making  a  more  extensive  claim,  there  being  no  condition  in  the 
contract  compelling  him  to  do  so,  or  that  their  liability  in  respect  of  the 
first  loss,  which  would  be  co-extensive  with  such  loss  if  it  stood  alone,  is 
to  be  reduced  by  reason  of  the  happening  of  the  second  loss.  Nor  does 
the  contribution  clause  appear  to  affect  the  position,  since  there  has  been 
no  double  insurance  over  the  property  in  respect  of  which  the  claim  is 
made.  Further,  if  the  assured  subsequently  claims  the  balance  of  the 
loss  from  the  insurers  upon  the  second  policy,  they  will  be  liable,  in  the 
absence  of  a  contribution  clause,  to  indemnify  him  up  to  the  full  amount 
of  their  insurance,  without  reference  to  the  co- existing  insurance,  since 
the  assured  has  received  nothing  under  the  first  policy  in  respect  of  this 
loss.  The  effect  of  the  contribution  clause,  however,  is  to  limit  the 
liability  of  the  second  insurers  to  their  rateable  proportion  of  the  loss  (r). 

The  fact  that  the  first  policy  has  already  been  exhausted  should,  it  is 
submitted,  be  disregarded,  since,  at  the  date  of  the  loss,  there  was  another 
policy  in  existence,  and,  therefore,  by  the  terms  of  the  condition  the  second 
insurers  are  not  liable  to  pay  a  full  indemnity  themselves,  but  only  their 
rateable  proportion  of  the  loss.  For  the  purpose,  therefore,  of  ascertaining 

(q)  Thus,  in  the  example  given  in  note(«),  dently  is  £50.     Insurer  A's  liability  for  this 

p.  346,  ante,  the  amount  of  the  loss  to  which  loss,  if  his  was  the  only  policy,  and  this  was 

insurer  A's  policy  applies    is  £250,  and  A's  the  only  loss,  would  be  £50  also.     Therefore 

liability  calculated  independently  is,  there-  B  contributes  £25,  and  A,  after  bearing  £25 

fore,  £200,  being  the  amount  of  his  insurance.  of  the  loss  on  II.,  remains  liable  for  £175,  the 

Insurer  B's  policy  applies  only  to  the  loss  assured  not  being  fully  insured, 

on  II.,  and  his  liability  calculated  indepen-  (r)  See  p.  333,  ante. 
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the  amount  which  they  are  lo  pay,  the  liahility  of  the  first  insurers  in  resp<  cl 
of  the  common  loss  must  he  taken  into  account  (s).     The  fact  that  the 
assured  is  not  entitled  to  receive  anything  from  the  first  insurers,  inasmuch 
as  the  sum  payable  under  their  policy  is  already  exhausted,  cannot,  it 
is  Hihmitted,  al't'ect  the  legal  right  of  the  second  insurers  to  have  their 
own  liahility  estimated  on  the  liasis  of  the  common  insurance,  or  increase 
the  amount  to  In-  paid  l>y  them.     Some  el'1'erf  must,  he  given  to  the  words 
of  the  condition,  which  clearly  show  that  the  liability  of  the  second  insurers 
i>  not  to  be  measured  by  the  amount  of  the  assured's  loss,  nor  by  the 
difference  between  such  amount  and  the  amount  actually  received  as  an 
indemnity  under  the  first  policy.     By  reason  of  the  existence  of  the  first 
policy  at  the  time  of  the  loss,  the  liability  of  the  second  insurers  is  limited 
as  from  the  time  of  the  loss  ;  and  the  assured's  failure,  from  whatever 
cause,  to  obtain  from  the  first  insurers  their  proportion,  whether  because 
the  first  policy  is  exhausted,  or  because  he  omits  to  make  the  claim  under 
it  within  the  time  prescribed,  or  otherwise  (£),  cannot  deprive  the  second 
insurers  of  the  benefit  of  the  limitation.     The  effect  of  this  is  that  the 
assured  will  lose  in  respect  of  the  second  loss  that  proportion  which  would 
have  been  paid  by  the  first  policy  if  it  had  not  been  already  exhausted 
by  payment  in  respect  of  the  first  loss,  and  he  is  therefore  to  that  extent 
under-insured.     That  this  is  the  case  is  clearly  seen  if  the  order  in  which 
the  claims  are  made  is  reversed.     If  the  assured  first  claims  payment  in 
respect  of  the  second  loss,  the  amount  payable  between  the  two  policies 
will  be  apportioned  in  accordance  with  their  respective  liabilities,  and 
the  balance  will  be  carried  over  to  meet  the  first  loss. 

It  will  thus  be  seen  that  the  assured  must  necessarily  be  a  loser  by 
this  method,  though  to  a  lesser  degreethanby  the  first  suggested  method  (») ; 
but  the  result  is  arrived  at  by  the  application  of  legal  principles,  and  relieves 
the  insurers,  who  have,  in  fact,  limited  their  liability,  and  not  those  who 
are  in  any  event  liable  for  the  first  loss  which  they  alone  have  under- 
taken to  Dear  (v). 

As  regards  the  manner  in  which  the  common  loss  is  to  be  apportioned 
between  the  two  policies,  the  only  satisfactory  basis  is  to  estimate  the 
respective  liabilities  upon  the  independent  liability  principle.  In  this  way 
it  becomes  unnecessary  to  treat  the  first  policy,  which  has  the  wider  scope, 
as  if  it  were  two  insurances,  and  to  distribute  its  liability  between  the  two 
losses  in  proportion  to  their  respective  amounts  (x).  Such  a  method  has 
the  defect  of  making  the  extent  of  the  liability  of  the  first  policy  not  only 
for  the  second  loss,  but  also  for  the  first  loss,  vary  according  to  circum- 
stances, since,  the  greater  the  amount  of  the  second  loss  in  proportion  to 

(.?)  Compare  Phillips,  s.  366.  in  accordance  with  legal  principles,  it  should 

(I)  It  should  be  noted  that  if  the  first  be  pointed  out  that  the  contribution  clause 

]»>licy  is  void  at  the  time  of  the  loss,  by  reason  was  apparently  drafted  merely  for  the 

of  a  breach  of  a  condition,  there  is  no  double  purpose  of  adjusting  the  rights  of  the 

insurance ;  see  p.  233,  ante.  The  second  respective  insurers  inter  se,  and  was  not 

insurers  may,  nevertheless,  in  some  cases  be  intended  to  restrict  their  liability  or  to  throw 

entitled  to  have  the  first  policy  taken  into  any  portion  of  his  loss  upon  the  assured, 

account,  see  p.  228,  ante.  \vhere  he  had  in  the  aggregate  insured  for 

(?/)  SOP  p.  346,  ante.  amounts  sufficient  to  cover  the  whole. 

(v)  Though  this  conclusion  appears  to  be  (x)  See  p.  345,  ante. 
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the  first,  the  greater  becomes  the  liability  of  the  first  policy  for  such  loss, 
and  the  smaller  its  liability  for  the  first  one  (?/).  Yet  the  fact  that  the 
first  policy  is,  in  any  event,  liable  to  pay  the  whole  amount  of  the  first  loss, 
and  might  in  certain  circumstances  be  liable  to  pay  the  whole  of  the  second 
loss,  cannot  be  disregarded.  Nor  does  it  seem  consistent  that  the  pro- 
portionate liabilities  of  the  two  policies  between  themselves  should  depend 
upon  the  accidental  circumstance  that  a  portion  of  the  assured's  loss 
happens  to  fall  outside  the  common  insurance.  Whatever  the  position 
of  the  first  policy,  the  liability  of  the  second  policy  must  surely  be  con- 
stant. By  adopting  the  independent  liability  principle,  the  apportion- 
ment is  put  upon  a  clear  and  satisfactory  basis.  Moreover,  a  consistent 
and  uniform  method,  and  a  method  which  accords  with  legal  principles  (z), 
is  applied  to  all  non- concurrent  policies. 

Sub-sect.  2.     Average  Policies. 

Where  the  amount  of  insurance  specified  in  the  policy  permits,  the 
assured  is,  if  the  policy  is  specific,  entitled  to  have  the  whole  amount  of 
the  loss  made  good  at  the  expense  of  the  insurers.  He  cannot  be  called 
upon  to  bear  any  portion  of  the  loss  himself,  and  it  is  therefore  immaterial 
whether  the  subject-matter  of  insurance  is  wholly  or  partially  destroyed 
or  whether  the  assured  is  under  insured  (a).  The  policy  may,  however, 
contain  a  condition  providing  that  in  certain  circumstances  some  portion 
of  the  loss  is  to  be  borne  by  the  assured  himself  (b),  and  the  policy  is 
then  said  to  be  subject  to  average.  The  usual  conditions  relating  to 
average  are  the  following,  namely  :— 

(1)  Whenever  a  sum  insured  is  declared  to  be  subject  to  average,  if 
the  property  covered  thereby  (c)  shall,  at  the  breaking  out  of  any  fire, 
be  collectively  of  greater  value  than  such  sum  insured,  then  the  assured 
is  to  be  considered  as  being  his  own  insurer  for  the  difference,  and  shall 
bear  a  rateable  share  of  the  loss  accordingly  (d). 

This  condition  is  commonly  called  the  first  or  pro  raid  condition  of 
average  (e). 

(y)  Compare  the  two  examples  given  by  estimated    with  reference  to  the  real  value 

Laird  at  p.  26.  of  the  property  insured  and  not  to  the  valua- 

(z)  Seep.  342,  ante.  tion  of  the  policy  (Leivis  v.  Rucker  (1761), 

(a)  Joyce  v.  Kennard  (1871),  L.  R.  7  Q.  B.  2   Burr.  1107  (marine  insurance)). 

78    (insurance    by    carrier);     Thompson    v.  (c)  Aone  Wood  Flooring  Co.,  Ltd.  v.  Marten 

Montreal  Insurance  Co.  (1848-9),  6  U.  C.  Q.  B.  (1904),  9  Com.  Cas.   157,  per  BRUCE,  J.,  at 

319,  where  it  was  held  that,  in  the  absence  p.    162  :      "  I    think    the    words    '  property 

of    an    average    condition,   the    insurers  are  covered  thereby  '  mean  the  property  covered 

liable  to  pay  the  full   amount  of  the  loss  by  the  policy  which  contains  the  declaration, 

within  the  limits  of  the  policy  and  not  merely  and  that  the  average  clause  has  no  relation 

such  proportion  of  the  sum  insured  as  the  to  any  other  policy." 

value  of  the  loss  bears  to  the  value  of  the  (d)  See   Appendix    II.      When   a   Lloyd's 

property  insured  ;   see  p.  265,  ante.  policy  is  declared  to  be  subject  to  average,  a 

(b)  Phillips,  ss.    1482,   1482a.     Where  the  condition  in  similar  terms  is  to  be  implied, 
insurers  elect  to  reinstate  they  cannot  under  and  the  effect  of  the  condition  is  the  same 
such  a -condition  call  upon  the  assured  to  although   specific   portions  of   the   property 
bear  a  proportion  of  the  cost  of  reinstating  covered  by  the  Lloyd's  policy  are  also  covered 
(Kaffrarian   Colonial  Bank  v.    Orahamstoirn  by  other  policies  (Acme   Wood  Flooring  Co. 
Fire  Insurance  Co.  (1885),  5  Buchanan  (East  v.  Marten,  supra). 

Dist.  Ct.  Cape)  61).     In  the  case  of  a  valued  (e)  Laird,  p.  61. 

policy  the  value  of    a    partial    loss  will    be 
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This  condition  is  inoperative  unless  the  assured  is  under-insured.  Its 
effect  is  that,  in  the  event  of  a  part  ial  loss  of  the  suhject-raatter  of  insurance, 
he  cannot  recover  the  whole  amount  of  his  loss  within  the  limits  of  the 
policy,  as  is  the  case  where  the  policy  is  specific,  but  only  such  proportion 
of  the  loss  as  the  amount  of  insurance  bears  to  the  full  value  of  the  subject- 
matter  at  the  time  of  the  fire(/).  If,  however,  the  subject-matter  is 
totally  destroyed,  he  is  entitled  to  be  paid  the  full  sum  insured  (y). 

(2)  If  any  property  included  in  such  average  shall,  at  the  breaking 
out  of  any  tire.  ]><•  also  covered  by  any  other  more  specific  insurance, 
that  is,  by  an  insurance  which,  at  the  time  of  such  fire,  applies  to  part 
only  of  the  property  actually  at  risk  and  protected  by  the  policy  containing 
the  condition  and  to  no  other  property  whatsoever,  then  the  policy  in 
question  is  not  to  insure  the  same,  except  only  as  regards  any  excess  of 
value  beyond  the  amount  of  such  more  specific  insurance  or  insurances, 
which  said  excess  is  declared  to  be  under  the  protection  of  such 
policy,  and  subject  to  average  in  accordance  with  the  terms  of  the  first 
condition  (//). 

This  condition  is  commonly  called  the  second  condition  of  average  (/), 
and  the  policies  containing  it  are  sometimes  referred  to  as  "  floaters." 

This  condition  is  in  practice  treated  as  being  nothing  more  than  a 
contribution  clause  apportioning  the  loss  in  a  particular  manner  between 
the  two  policies  concerned,  and  not  as  an  average  condition  (/,:).  In  com- 
paring policies  for  the  purpose  of  ascertaining  whether  the  condition 
applies,  their  respective  ranges  are  taken  as  the  basis  of  comparison. 
If  they  are  both  identical  in  range  and  insure  the  same  items  of  property 
and  no  more,  neither  is  more  specific  than  the  other,  and  the  condition 
does  not  apply.  Similarly,  it  does  not  apply  if  the  two  ranges  cannot  be 
compared  owing  to  the  fact  that  each  policy  covers  a  variety  of  items  not 
covered  by  the  other  (I),  since  in  this  case  also  neither  policy  can  be  said 
to  be  more  specific  than  the  other.  If,  however,  the  ranges  of  the  two 
policies  are  capable  of  being  compared,  as,  for  instance,  where  all  the  item-; 
covered  by  one  policy  fall  within  the  scope  of  the  other  policy,  which 
covers  other  items  in  addition,  the  second  policy  is  of  greater  range  than 
the  first  policy.  The  first  policy  is  therefore  more  specific  than  the  second, 
and  the  condition  is  brought  into  operation. 

For  the  purpose  of  apportioning  the  loss  between  the  two  policies,  the 
second  average  condition  is  applied  independently  of  the  existence  of  the 
first  (ni),  and  the  second  policy,  equally  when  it  is  a  full  insurance  as  when  it 

(  /  )  Thus,  if    a    policy     containing     the  at  all,  "  but  simply  a  contribution  condition  ; 

condition  is  for  £4000  upon  a  subject-matter  it  defines    the    measure  of    contribution  <if 

of  the  value  of  £5000,  and  the  loss  is  £1000,  two  or  more  insurances  to  a  given  loss  by 

the  insurer  will  pay  iJJ^ths  of  £1000  or  £800,  laying  down  precisely  what  it  is  that  each 

and  the  assured  will  have  to  bear  the  balance  insures." 
of  the  loss,  viz.  £200,  himself  (Laird,  p.  62) ;          (k)  See  Pipkin,  p.  314. 
see  Phillips,  s.  1422.  (/)  As,  for  instance,  where  different  kinds 

(g)  Phillips,  s.  1422.  of  property  are  insured  by  the  two  policies, 

(//)  See  Appendix  II.  or  where,  though  the  kind  of  property  insurnl 

(;')  Laird,  p.  79.     As  is  pointed  out  by  Mr.  is  the  same,  the  policies  apply  to  different 

Pipkin,  at  p.  314  of  his  paper,  this  condition  places, 
is  not,  strictly  speaking,  an  average  condition          (in)  See  Pipkin,  pp.  317  et  seq. 
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is  an  under-insurance,  is  not  required  to  contribute  anything  till  the  first 
is  exhausted.  The  effect  of  the  second  condition  is,  in  practice,  to  make 
the  second  policy  an  insurance  of  the  excess  of  value  beyond  the  amount 
insured  by  the  more  specific  insurance  ;  it  does  not  merely  limit  the  sum 
payable  by  the  second  policy  in  the  case  where  there  is  a  common  loss, 
but  excludes  the  items  common  to  both  policies  from  the  operation  of 
the  second,  either  wholly  or  partially  according  as  the  first  policy  is  a  full 
or  under-insurance.  Thus,  where  the  actual  loss  is  covered  by  the  second 
policy  only,  the  basis  upon  which  the  amount  of  the  loss  to  be  borne  by 
the  assured  himself  under  the  first  condition  of  average  is  to  be  calculated,  is 
not  the  value  of  the  whole  property  stated  to  be  insured  by  the  second 
policy,  but  only  its  value  after  deducting  the  amount  covered  by  the  first 
policy  (ri). 

The  present  practice,  though  it  probably  carries  out  the  intention  of 
the  framers,  of  the  second  average  condition,  and  works  fairly  both  to  the 
assured  and  to  the  different  insurers,  can  hardly  be  regarded  as  based  upon 
a  strict  interpretation  of  the  condition.  The  condition  is  badly  worded, 
and  is  in  consequence  somewhat  difficult  to  understand  or  to  apply  (o). 
It  is  to  be  observed  that  it  is  a  term  in  a  contract  between  the  assured  and 
a  particular  set  of  insurers.  It  confers  no  contractual  rights  on  any  other 
persons,  even  though  they  may  also  be  insurers  of  the  same  property.  Its 
legal  effect  is  merely  to  regulate  the  amount  recoverable  by  the  assured 
under  the  policy  containing  it.  It  must  therefore  be  compared  with  other 
conditions  of  a  similar  nature  in  the  policy.  Thus,  as  has  already  been 
seen  (p),  the  contribution  clause,  as  against  the  assured,  reduces  the  amount 
which  he  would  otherwise  be  entitled  to  recover,  provided  that  a  certain 
state  of  facts  exists.  It  is  not  the  presence  of  the  contribution  clause 
in  the  policy  that  limits  the  liability  of  the  insurers,  but  the  existence  of 
other  policies.  Similarly,  the  first  average  condition  reduces  the  amount 
recoverable  by  the  assured,  but  only  in  the  event  of  his  being  under-insured. 
Without  an  under-insurance,  the  first  average  condition  is  inoperative. 
As  regards  the  second  average  condition,  the  practice  is  to  treat  it  as  being 
merely  a  narrower  contribution  clause,  under  which  the  second  insurers, 
instead  of  bearing  the  loss  equally  with  the  first  insurers,  are  enabled  to 
throw  the  burden  wholly  upon  the  first  insurers  until  their  policy  is 

(n)  See  Pipkin,  p.  318.  Thus,  if  the  first  with  a  third  policy,  also  containing  the 
policy  is  for  £1000  and  covers  goods  in  ware-  condition,  different  considerations  would 
house  X,  the  value  of  which  is  £1000,  and  appear  to  apply.  Thus,  if  the  third  policy 
the  second  policy  is  for  £1000  upon  goods  in  covered  goods  in  warehouse  Y  and  in  ware- 
warehouse  X  and  in  warehouse  Y,  the  value  house  Z,  and  there  happened  to  be  no  goods 
of  which  latter  goods  is  £3000,  the  amount  in  warehouse  Z  at  the  time  of  the  loss  in 
payable  under  the  second  policy  upon  a  loss  warehouse  Y,  the  third  policy  would  seem 
happening  in  warehouse  Y  is  not  calculated  to  be  more  specific  than  the  second,  since  the 
upon  the  total  value  of  the  property  purported  second  in  fact  covers  the  goods  in  warehouse 
to  be  insured,  namely  £4000,  but  upon  £3000  X,  though  with  a  limitation  of  liability  in 
only,  the  value  of  the  contents  of  warehouse  consequence  of  the  existence  of  the  first 
Y,  since  the  goods  in  warehouse  X  are  fully  policy.  For  a  full  discussion  of  the  question, 
covered  by  the  first  policy.  The  second  see  Pipkin,  pp.  323  et  seq. 
policy  therefore  pays  J$gths  of  the  loss  and  (o)  See  the  criticisms  in  Pipkin,  pp.  322 
not  Jggjjths  (ibid.).  On  the  other  hand,  in  et  seq. 
comparing  the  range  of  the  second  policy  (p)  See  p.  333,  ante. 
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exhausted.  The  practice,  as  between  the  two  sets  of  insurers,  appears 
to  he  justified,  since  to  apply  the  principle  of  contribution  in  any  other 
way  would  be  to  disregard  the  terms  under  which  the  second  policy  is 
alone  to  he  liable  for  the  common  loss.  At  the  same  time,  the  practice, 
it  would  seem,  goes  too  far.  It  assumes  that  the  second  average  condition 
is  commensurate  in  its  terms  with  the  contribution  clause,  and  that  the 
existence  of  a  more  specific  policy  is  sufficient  to  bring  it  into  operation. 
This  is,  however,  not  the  case,  since  the  condition  does  not  purport  to  apply 
to  any  property  covered  by  the  more  specific  policy  ;  it  adds  the  qualifi- 
cation "  if  included  in  such  average."  These  words  (q),  coupled  with  the 
position  of  the  second  average  condition,  seem  to  point  to  some  connection 
with  the  first  average  condition,  and  to  indicate  that  the  property  to  which 
the  second  condition  applies  is  to  be  ascertained  in  some  way  or  other  by 
reference  to  the  first.  If  this  is  so,  it  is  clear  that  the  policy  must  necessarily 
contain  a  first  average  condition,  and  thus  make  the  property  insured 
subject  to  average,  since  otherwise  no  part  of  the  property  covered  by  the 
policy  would  be  included  in  any  average  at  all.  Moreover,  unless  there  is 
an  under-insurance,  the  first  average  condition  has  no  effect.  It  may, 
therefore  be  argued  that,  if  the  insurance  by  the  policy  containing  it  is 
full,  the  second  average  condition  is  equally  precluded  from  coming  into 
operation,  since  property  to  which  the  first  average  condition  cannot  be 
applied,  cannot  reasonably  be  regarded  as  "  included  in  such  average," 
and  therefore  as  falling  within  the  description  in  the  policy. 

It  is  difficult  to  see  why  the  second  condition  should  have  been  made 
to  depend  upon  the  first.  The  practice,  however,  of  applying  the  condition 
in  every  case  treats  the  condition  as  though  it  was  framed  in  general 
term-,  and  disregards  the  fact  that  it  begins  with  a  qualification.  The 
qualification  imposed  may  be  absurd,  but  it  might  become  important 
where  the  first  insurers  became  insolvent  after  the  loss  or  where  they 
challenged  the  correctness  of  an  apportionment  on  the  usual  lines. 

The  first  condition  sometimes  appears  in  a  modified  form  by  which  it 
is  provided  that  the  policy  is  to  be  subject  to  average  if  the  sum  insured 
upon  the  property  specified  in  the  condition,  either  separately  or  in  one 
.mount  with  other  property,  shall,  at  the  breaking  out  of  any  fire,  be  less 
than  three  fourths  of  the  value  of  such  property  (r).  This  form  of  con- 
dition is  often  employed  in  insurances  upon  agricultural  produce,  and  its 
effecl  is  that  the  policy  is,  for  the  purpose  of  contribution,  treated  as  a 
specific  policy,  unless  the  assured  is  under-insured  to  the  extent  required 
by  the  condition. 

The  various  average  conditions  are,  as  a  rule,  inserted  only  in  mercan- 
tile  mid  commercial  policies,  and  not  in  policies  intended  to  cover  private 
property  only,  which  are  in  practice  specific  policies.  A  specific  policy, 
however,  almost  invariably  contains  a  condition  by  which  it  is  provided 
that,  in  all  cases  in  which  any  other  subsisting  insurance  effected  by  the 
a -ii red.  or  by  any  other  person  on  his  behalf,  covering  any  of  the  insured 
property  either  exclusively  or  together  with  any  other  property,  shall  be 

(q)  See  also  the  reference  at  the  end  of  th>-  (r)  See  Appendix  II. 

<•uinlit.ii.iii  "    uliji-i't  to  average  as  aforesaid." 
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subject  to  average,  the  insurance  on  such  property  under  the  policy  in 
question  shall  be  subject  to  average  in  like  manner  (s). 

Where  a  question  of  contribution  arises  between  policies  which  are 
subject  to  the  first  condition  of  average,  the  basis  of  apportionment  is, 
in  every  case,  the  sum  by  which  the  liability  of  the  insurers  under  each 
policy  is  measured,  after  making  the  requisite  allowance  for  the  portion 
of  the  loss  which,  in  the  event  of  the  value  of  the  subject-matter  exceeding 
the  sum  insured,  must  be  borne  by  the  assured  himself. 

The  apportionment  of  the  loss  between  the  different  policies  is  regu- 
lated by  the  following  rules,  namely  : — 

(1)  Where  the  policies  are  concurrent,  the  apportionment  is  worked 
out  in  the  same  way  as  where  policies  are  specific  and  concurrent,  except 
that  it  is  calculated  upon  the  proportion  which  the  respective  liabilities, 
and  not  the  respective  amounts  of  insurance,  bear  to  each  other  (£). 

(2)  Where  the  policies  are  non-concurrent,  the  liability  of  each  policy 
is   ascertained   in   accordance   with   the   independent   liability   principle, 
whether  there  is  only  a  loss  common  to  both  policies,  or  whether  there  is 
also  a  portion  of  the  loss  which  is  covered  only  by  one  of  them.     Accordingly 
the  liability  of  each  policy  in  respect  of  the  loss  which  it  covers  is  ascer- 
tained without  reference  to  the  existence  of  the  other,  and  the  common 
loss    is    apportioned    between   them   in   proportion    to    their   respective 
liabilities  (u). 

(3)  Where  the  second  condition  of  average  is  contained  in  one  or  both 
of  the  policies,  the  liability  of  the  policy  with  the  greater  range,  only  arises 
in  respect  of  the  excess  of  the  common  loss  not  covered  by  the  more 
specific  policy  (x),  and,  in  practice,  it  is  only  called  upon  to  contribute 
towards  the  common  loss  after  the  more  specific  policy  has  been  exhausted. 
In  the  same  way,  if  there  is  a  third  policy  of  still  greater  range,  the  second 
policy,  though  as  regards  the  first  policy  it  is  a  "  floater,"  is  more  specific 
than  the  third,  which  cannot,  therefore,  be  called  upon  to  contribute  till 

(s)  See  Appendix  II.  ;  McGrath  v.  South  liability  is  T7T°s°0ths  of  £400  or  £254.     As  the 

British  Insurance    Co.  (1884),  3   Juta's    R.  liabilities  of  A  and  B  in  the  aggregate  amount 

(Cape),  18,  where  under  a  similar  condition  to  more  than  the  loss,  A  and  B  will  pay  pro 

it    was    held    that  the   three   conditions  of  raid  on  £333  and  £254  respectively,  that  is  to 

average  then  in  use    contained   in    another  say,  A  will  pay  £227  and  B  £173  (ibid.,  pp. 

policy  were  all  incorporated.  68,  69). 

(t)  See  Acme   Wood  Flooring  Co.,  Ltd.   v.  (a;)  Thus,  if  both  policies  contain  the  second 

Marten  (1904),  9  Com.  Cas.  157,  per  BRUCE,  condition,  insurer  A's  policy  being  for  £1000 

J.,  at  p.  163.     It  may  be  pointed  out  that  on  subject-matters  I.  and  II.,  and  insurer  B's 

in  the  case  of  concurrent  policies  containing  policy  for  £1500  on  subject-matters  I.,  II.  and 

the  first  condition  of  average,  an  apportion-  III.,  and  the  values  of  the  subject-matters 

ment  on  the  basis  of  the  amounts  of  insurance  are  respectively  I.  £1000,  II.  £600,  and  III. 

will  give  the  same  result  (Laird,  p.  65).       It  £950,  B's    policy  having  the  greater  range 

seems,  however,  more  consistent  to  base  the  will  be  liable  for  only  so  much  of  the  loss  in 

apportionment  upon  the  liabilities  as  where  I.  and  II.  as  represents  the  excess  after  A's 

the  policies  are  non-concurrent.  policy  has  been  exhausted,  and  for  the  loss 

(u)  For  example,  insurer  A's  policy  is  for  on  III.     Thus  A's  liability  is  ]$j{jths  °^    *Qe 

£500  on  subject-matter  I.,  and  insurer  B's  loss  on  I.  and  II.  and  B's  liability  is  £1500 

policy  is  for  £700  on  subject-matters  I.  and  over  the  total  values  of  the  three  subject- 

II.     The  value  of  subject-matter  I.  is  £600,  matters,  viz.  £2550  less  £1000  the  amount  of 

and  of  subject-matter  II.  £500.     The  loss  on  A's  policy,  or  {f^ths  of  the  excess  of  the  loss 

I.  is  £400,  and  there  is  no  loss  on  II.     Both  in  I.  and  II.  over  A's  liability  and  of  the  loss 

policies  contain  the  first  condition  of  average.  on  III.  (ibid.,  p.  82). 
A's  liability  is  jig0uths  of   £400  or  £333.      B's 

w.i.  -2  \ 
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the  second  is  in  its  turn  exhausted.  Where  the  condition  is  inapplicable 
by  reason  of  the  range  of  the  two  policies  being  so  different  that  it  cannot 
be  used  as  a  basis  of  comparison,  the  basis  of  apportionment  is  the  inde- 
pendent liability  principle,  and  the  common  loss  is  apportioned  accordingly. 

Win -iv  the  loss  which  takes  place  falls  outside  the  range  of  the  more 
specific  policy,  and  is  covered  by  the  floater  only,  it  is  nevertheless  necessary 
to  take  into  account  the  existence  of  the  more  specific  policy.  The  pro- 
portion of  the  loss  to  be  borne  by  the  assured  under  the  first  condition  of 
average  is  to  be  del  ermined,  not  by  the  total  value  of  the  property  to  which 
the  floater  applies,  but  by  its  value  after  making  allowance  for  the  amount 
covered  by  the  more  specific  policy. 

(4)  Where  one  policy  is  an  average  policy,  and  the  other  is  a  specific 
policy  containing  the  condition  making  it  subject  to  average  on  account  of 
the  existence  of  the  second  policy  (y),  both  policies  become  subject  to 
average  in  respect  of  the  common  loss,  and  the  loss  will  be  apportioned 
as  though  both  policies  had  been  from  their  commencement  subject  to 
average  (z). 

Similarly  where,  in  addition  to  average  and  specific  policies,  there  is 
also  a  floater,  the  loss  will  be  apportioned  in  the  same  way.  The  average 
and  the  specific  policies  will  clearly,  as  between  themselves,  bear  their 
share  of  the  loss  in  proportion  to  their  respective  liabilities.  As  regard 
the  floater,  if  it  is  of  a  different  range  and  cannot  be  treated  as  being  of 
a  greater  range  than  the  others,  the  independent  liability  principle  must 
be  applied,  and  the  loss  will  ultimately  be  apportioned  in  proportion  to 
the  liabilities  of  the  three  policies.  If,  however,  it  is  of  a  greater  range, 
the  loss  in  the  first  instance  will  be  apportioned  as  between  the  two  other 
policies,  and  the  floater  will  only  be  resorted  to  for  the  excess  after  the 
others  are  exhausted  (a). 

(;/)  See  p.  352,  ante.     If  the  specific  policy  which  are  subject  to  the  pro  rata  clause  only, 

does  not  contain  such  a  condition,  the  only  the  loss  to  be  apportioned  among  the  several 

xitisfactory  manner  of  apportioning  the  loss  insurances  in  the  proportion  of  their  several 

would    be    upon    the    independent    liability  liabilities,  the  liability  of  each  to  be  indepen- 

principle  (Phillips,  s.   1482a).     Compare  the  dently  ascertained  as  if  no  other  insurance 

following  minute  of  the  Fire  Offices'  Com-  existed  on  the  property  in  question." 

mittee,  dated  June  27th,  1883  :    "  Whenever  (z)  Laird,  p.  111. 

property  damaged  by  fire  is  insured  by  non-  (a)  Ibid.,  p.  112. 
average  policies  and  also  by  average  policies 
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THE  business  of  fire  insurance  is  not  restricted  to  the  making  of  contracts 
of  fire  insurance  between  insurers  and  the  outside  world.  Both  of  the 
contracting  parties  may  be  insurers  by  profession,  the  object  of  their 
contract  being  to  make  good  to  the  insurers  who  take  the  place  of  the 
assured  in  an  ordinary  contract  any  loss  which  they  may  themselves 
sustain  in  their  capacity  as  insurers  under  another  contract  of  fire  insur- 
ance. Where  this  is  the  case,  the  contract  is  termed  a  contract  of  rein- 
surance (a). 

SECT.  1.   CLASSIFICATION  OF  REINSURANCE  CONTRACTS. 

Contracts  of  reinsurance  are  two  kinds,  namely— 

(1)  Contracts  to  reinsure  against  the  liability  on  a  particular  policy. 

(2)  Contracts  to  reinsure  against  liabilities  on  policies  generally. 

Sub-sect.  1.     Reinsurance  of  a  particular  Policy. 

A  contract  of  reinsurance  in  the  strict  sense  of  the  term,  is  a  contract 
by  which  certain  insurers,  called  in  this  connection  "  reinsurers,"  under- 
take to  indemnify  other  insurers,  called  the  "  reassured,"  against  the  whole 
or  a  portion  of  the  liability  which  the  reassured  have  in  their  turn  under- 
taken upon  a  particular  policy  of  fire  insurance  towards  the  assured  under 

(a)  Such  contract  is  not  offensive  to  the  Service  Co.,  Ltd.,  [1908]  1  K.  B.  1006,  C.  A. 
law  as  being  maintenance  (British  Cash  and  (maintenance),  per  FLETCHER  MOULTON,  L.J., 
Parcel  Conveyors,  Ltd.  v.  Lamson  Store  at  p.  1015). 
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that  policy  (b).  It  is  a  contract  b}'  which  the  reassured  is  insured,  not 
against  direct  loss  occasioned  by  fire,  but  against  the  liability  which  they 
have  undertaken  under  their  own  contract  of  insurance  with  the  assured  (c). 
Such  a  contract  may  be  entered  into  either  because  the  reassured  discover 
that  they  have  entered  into  an  improvident  contract,  and  seek  in  conse- 
quence to  relieve  themselves  from  the  whole,  or  some  portion  of,  the 
liability  which  may  eventually  arise  (cc),  or  because  the  amount  of  the  in- 
surance exceeds  the  limit  which  they  consider  it  prudent  to  place  upon 
any  one  of  their  insurances,  and  they  wish,  therefore,  to  minimise  their 
possible  loss,  without  at  the  same  time  declining  a  transaction  which  they 
otherwise  regard  as  satisfactory  (d). 

Sub-sect.  2.     Trcaiy  Business. 

It  is  not,  however,  necessary  that  the  contract  of  reinsurance  should 
be  identified  with  any  existing  policy,  and  it  is  possible  to  make  an  ante- 
cedent contract  with  the  reinsurers  that  they  shall  undertake  to  hold  the 
reassured  indemnified  in  respect  of  risks  to  be  undertaken  by  the  latter 
within  a  given  period  (e),  provided  that  the  language  used  by  the  parties 
is  clear  (/). 

It  is  not  an  uncommon  practice  for  two  insurance  companies  to  enter 
into  a  treaty  or  agreement  by  which  one  company  undertakes  to  reinsure 
the  other  company  generally  during  the  specified  period.  The  treaty 
may  give  the  reinsurers  an  option  to  take  a  share  upon  any  particular 
insurance  of  which  they  approve  (g),  or  it  may  be  so  framed  as  to  bind 
them  to  accept  an  obligation  and  risk  identical  with  those  undertaken 
by  the  reassured,  and  thus  to  render  them  liable,  in  the  agreed  proportion, 
upon  all  policies  of  fire  insurance  in  existence  at  the  date  of  the  treaty,  or 
effected  or  renewed  afterwards  so  long  as  the  treaty  is  in  force  (/?.).  A 
treaty  in  the  latter  form  does  not  constitute  an  amalgamation  between 

(b)  Home  Insurance  Co.  of  New   York  v.  and  may  never  thereafter  come  under.     To 
Victoria-Montreal  Fire  Insurance  Co.,  [1907]  cover  this   latter  liability   I   should   expect 
A.  C.  59,  63,  P.  C.  ;  Joyce  v.  Realm  Insurance  to  find  some  words  showing  that  this  latter 
Co.  (1872),  L.  R.  7  Q.  B.  580  (marine  insur-  liability  was  covered." 

ance),   per   Lrsn,   J.,   at   p.    586  ;     Phillips,  (g)  PC  Norwich   Equitable   Fire   Assurance 

e.  374.  Society,    supra,    per    KAY,    J.,    at    p.    244 ; 

(c)  Joyce  v.  Realm  Insurance  Co.,  supra.  Prince    of    Wales'    Life    Assurance    Co.    v. 
(cr)  May.  s.  9.  Harding  (1858),  E.  B.  &  E.  183  (life  assur- 

(d)  Re  Nor<rir/i    l^/uitfihlc   Firr   A  Durance  ance).     This  kind  of  reinsurance  is  sometimes 
Society  (1887),  57   L.  T.  241,  per  KAY,  J.,  called     guarantee     business     (Re     Norwich 
at  p.  243  :   "  Every  fire  insurance  company —  Equitable  Fire  Assurance  Society,  supra,   at 
so  far  as  I  know,  every  one — has  a  limit  to  p.  243). 

its  risks  ;    i.e.  upon  a  single  risk  it  will  not  (h)  Re  Norwich  Equitable  Fire  Assurance 

take  more  than  a  limited  amount  unless  it  Society,  supra  ;    Imperial  Marine  Insurance 

obtains  reinsurance."  Co.     v.     Fire    Insurance    Corporation,    Ltd. 

(e)  Loicer  Rhine  and  Wiirtemberg  Insurance  (1879),  4  C.  P.  D.   166.     An   agreement  by 
Association  v.  Sedgwick,  [1899]  1  Q.  B.  179,  which  the  net  monthly  premiums  are  to  be 
C.  A.  (marine  insurance),  per  COLLINS,  L.  J.,  paid  to  trustees  to  secure  the  reinsurers  does 
at  p.  189.  not   require    registration    under    Companies 

(/)  Ibid.,  per  A.  L.  SMITH,  L.J.,  at  p.  186  :  (Consolidation)  Act,   1908  (8  Edw.  7,  c.  69, 

"  I   agree  that  a  person   who  effects  a   re-  s.  93  (1)  (e),  as  being  a  mortgage  of  book 

insurance  primal  facie  reinsures  the  liability  debts    (Re    Law  Car  and  General  Insurance 

he  is  under  when  he  effects  the  reinsurance,  Corporation,  [1911]  W.  N.  101,  C.  A.  (marine 

and  not   a  liability  he   is   not  then   under  insurance). 
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the  two  companies,  nor  are  they  partners  either  as  between  themselves 
or  as  regards  third  persons  ;  it  is  merely  a  contract  of  reinsurance  (i),  in 
which  the  reinsurers  place  a  greater  reliance  upon  the  judgment  of  the 
reassured  than  is  usual  in  the  ordinary  contract  of  reinsurance  (k). 

A  fire  insurance  company  may  enter  into  such  a  treaty  with  a  marine 
insurance  company,  for  the  purpose  of  reinsuring  the  latter  against  loss 
or  damage  by  lire  sustained  by  the  ships  which  it  may  insure  (I).  In  this 
case  the  contract  of  the  reinsurers,  though  it  is  a  contract  of  fire  insurance, 
is  a  contract  of  fire  insurance  in  respect  of  a  marine  risk  (w),  and  it  is  there- 
fore subject  to  the  incidents  which  attach  to  insurances  of  such  risks  (ri). 

The  treaty  may  be  expressed  in  the  form  of  a  policy,  which  specifies 
the  amount  and  subject-matter  of  reinsurance,  and  contains,  where 
necessary,  a  self -renewing  clause  (o).  A  formal  policy  is  not,  however, 
required  ;  the  treaty  itself,  though  not  embodied  in  a  formal  policy,  is 
to  all  intents  and  purposes  a  policy  of  insurance  (p). 

The  entering  into  contracts  of  reinsurance,  including  treaty  business 
of  both  kinds,  is  within  the  powers  of  every  company  formed  for  the  purpose 
of  carrying  on  the  business  of  fire  insurance,  unless  expressly  prohibited 
by  its  memorandum  of  association  (q). 


SECT.  2.   CHARACTERISTICS  OF  REINSURANCE. 

A  contract  of  reinsurance  is  in  every  sense  of  the  word  a  contract  of 

insurance  (r).     The  rules,  therefore,  which  govern  the  validity  and  effect 
of  an  ordinary  con  tract  of  insurance  apply,  with  thenecessarymodifications, 

(i)  But  see  Lower  Rhine  and   Wiirtemberg  Insurance  Corporation,  Ltd.,  supra.      As    to 

Insurance    Association    v.    Sedgmck,    [1899]  self -renewing  clauses,  see  p.  172,  ante. 

1  Q.  B.  179,  C.  A.  (marine  insurance),  where  ( p)  Re  Norwich  Equitable  Fire  Assurance 

COLLINS,  L.J.,   at  pp.   189,   190,  points  out  Society,    supra,   per    KAY,    J.,    at    p.    246 : 

that   an   undertaking  to    indemnify  against  ''It   is  my  opinion  any  contract  of    insur- 

risks  not   already   underwritten     cannot   in  ance  comes  within  the  word  '  policy.'    There 

strictness  be  described  as  a  reinsurance.  is  no   statutory  or  formal  document  neces- 

(k)  Re  Norwich  Equitable  Fire  Assurance  sarv  to  make  a  contract    of    insurance.     If 

Society  (1887),  57  L.  T.  241;  compare  Glas-  a  contract  of    insurance   is    created  by  any 

gow   Assurance    Corporation    v.    Symondson  binding  means,  that  is  a  policy  to  all  intents 

(1911),  16  Com.  Cas.  109  (marine  insurance).  and  purposes.     We  are  apt  to  think  of  the 

(I)  Imperial  Marine  Insurance  Co.  v.  Fire  familiar  instrument  which  is  in  the  form  one 

Insurance  Corporation,  Ltd.  (1879),  4  C.  P.  D.  generally  knows    and  to  associate  that  mere 

166,  also  reported  sub  nom.  Maritime  Marine  forn]  Wlth  the  ldea  of  Policy-     But  putting 

Insurance  Co.  v.  Fire  Reinsurance  Co.  (1879),  the  ±ormal  instrument  itself  aside,  and  admit- 

40  L   T    166  ting,  as  every  one  must,  that  a  contract  for 

,        j          •  i     TIT     •        T  insurance  is,  for  all  legal  purposes,  a  policy, 

(ra)  Imperial    Marine    Insurance    Co.    v.  ,    ,  •                ,             ?,                            r,  ,,-. ' 

IT      T                  „            .-        r,j  what  is  wanted  more  than  a  contract  of  this 

Fire  Insurance  Corporation,  Ltd.,  supra,  per  ,  .    ,  „      r  , 

LOP        T      t       171  know.   ...   It  is  not  a  con- 

' ! '    *'     .  Y  tract  \\ith  the  insured,  not  a  contract  in  which 

(»)  Imperial    Marine    Insurance    Co.     v.  he  could  possibiv  have  any  remedy  against 

Fire    Insurance    Corporation,    Ltd.,    supra,  the  Norwich    .    ."   .    but  it"  is  just  like  a  re- 

where   it    was    held,    following    Stephens    v.  insurance   contract  for  all  purposes   except 

Australasian  Insurance  Co.  (1872)    L.  R.  8  that  it  is  much  more  wide  and  very  much  less 

C.  P.  18  (marine  insurance),  that  the  policy  prudent    than     the    ordinary     contract     of 

attached  to  the  goods  intended  to  be  covered  reinsurance  " 

in  order  of  shipment,  and  that  an  incorrect  (q)  Ibidm '.    Re   Athenceum   Life   Assurance 

declaration  could  be  rectified  even  after  loss.  Co<  (1854)j  4  Kay  &  j  549  (life  assurance). 

(o)  Imperial  Marine  Insurance  Co.  v.  Fire  (/•)  See  p.  355,  ante. 
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to  a  contract  of  reinsurance  (s).     It  may  be  convenient,  however,  to  show 
in  detail  how  the  various  rules  are  modified  (/). 


Sub-sect.  1.     The  Insurable  Interest  of  the  Reassured. 

The  reassured  have  no  proprietary  interest  in  the  subject-matter  of  the 
original  insurance  (u)  ;  but  they  may  be  said  to  be  interested  in  its  safety, 
by  reason  of  the  liability  which  they  have  undertaken  under  the  policy 
issued  by  them  (x).  This  liability,  therefore,  constitutes  the  insurable 
interest,  upon  which  the  validity  of  the  contract  of  reinsurance  depends  (y). 
If  they  are  under  no  liability  to  the  assured  under  the  policy,  the  founda- 
tion of  the  contract  of  reinsurance  is  gone,  and  they  cannot  enforce  it 
against  the  reinsurers  (z).  Thus,  they  have  no  insurable  interest,  where  it 
appears  that  their  assured  had  himself  no  insurable  interest  (a),  or  where 
the  original  contract  is  void  by  reason  of  his  fraud  or  breach  of  duty  (b). 

The  fact  that  the  contract  is  one  of  reinsurance,  and  that  the  reassured's 
interest  depends  solely  upon  their  liability  to  the  original  assured,  does  not 
in  any  way  effect  the  risk  to  be  run  by  the  reinsurers,  since  the  subject- 
matter  and  the  peril  insured  against  are  the  same  as  in  the  original  policy  (c). 
It  is,  therefore,  unnecessary,  in  effecting  a  contract  of  reinsurance,  to 
describe  it  as  a  reinsurance  (d),  or  indeed  to  disclose  the  nature  of  the 
reassured's  interest  (e). 


Sub-sect.  2.     The  Amount  of  Reinsurance. 

The  value  of  the  reassured's  interest  is  clearly  the  amount  of  the 
liability  which  they  have  themselves  undertaken  to  the  original  assured. 
They  cannot  therefore  effect  a  contract  of  reinsurance  for  an  amount 
in  excess  of  the  amount  of  their  OWTII  insurance  (/). 

There  is  no  reason  why  the  reassured  should  not,  if  they  think  fit, 
reinsure  themselves  against  the  whole  of  the  liability  which  they  have 

(s)  May,  s.  11.  p.   809;    Phillips,  s.  375.     Compare  Marine 

(t)  Except  where  otherwise  stated,  it  will  Insurance    Act,    1906    (6    Edw.    1,    c.    41), 

be  assumed,  for  convenience,  that  the  con-  s.  9  (1). 

tract  is  a  reinsurance  of  an  existing  policy.  (z)  Chippendale  v.  Holt  (1895),  1  Com.  Gas. 

Even  in  the  case  of  treaty  business,  however,  197  (marine  insurance),  per  MATHEW,  J.,  at 

no  question  of  liability  can  arise  until  there  p.  199  ;    Phillips,  s.  1751. 

is  a  policy  which  falls  within  the  terms  of  (a)  Colonial  Insurance  Co.  of  New  Zealand 

the  treaty.  v.    Adelaide   Marine   Insurance   Co.    (1886), 

(u)  Phillips,  s.  377.  12  A.  C.  128,  135,  P.  C.  (marine  insurance); 

(a:)  Nelson  v.  Empress  Assurance  Corpora-  May,  s.  12. 

//ox,  Ltd.,  [1905]  2  K.  B.  281,  C.  A.  (marine  (6)  See  p.  362,  post. 

insurance),  per  MATHEW,  L.J.,  at  p.  285.  (c)  Bradford  v.  Symondson,  supra. 

(y)  Bradford     v.     Symondson     (1881),     7  (d)  Mackenzie     v.     Whit  worth     (1871),     1 

Q.  B.  D.  456,  C.  A.  (marine  insurance),  per  Ex.  D.  36,  C.  A.  (marine  insurance). 

BRETT,  L.J.,  at  p.  462  ;    Uzielli  and  Co.  v.  (e)  See  p.  360,  post. 

Boston    Marine    Insurance    Co.    (1884),    15  (/)  May,    s.     111.     As    to    whether    the 

Q.  B.  D.    11,  C.  A.  (marine  insurance),  per  amount  of  the  original  premium   is  to   be 

BRETT,  M.R.,  at  p.  16  ;    Gledstanes  v.  Royal  deducted  in  fixing  the  amount  of  reinsurance, 

Exchange  Assurance  (1884),  5  B.  &  S.  797  see  Phillips,  s.  1248. 
(marine  insurance),  per  COCKBURX,  C.J.,  at 
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undertaken  to  the  original  assured,  and  thus  secure  that  no  portion  of 
any  loss  which  may  happen  shall  ultimately  fall  upon  themselves  (</). 
It  is  sometimes  made  a  term  of  the  contract  of  reinsurance,  however, 
that  a  definite  amount  of  liability  shall  be  retained  by  them  (h).  In  this 
case  the  reassured  are  prohibited  from  reducing  their  own  liability  below 
the  specified  limit  by  entering  into  further  contracts  of  reinsurance  (;'), 
and  if  they  do  so,  they  cannot  claim  in  the  event  of  a  loss,  to  be  indemnified 
by  the  reinsurers  (k).  Similarly,  where  the  reassured,  during  the  nego- 
tiations for  the  contract  of  reinsurance,  represent  to  the  reinsurers  that 
they  intend  to  retain  a  certain  proportion  of  the  risk,  this  representation 
of  their  intention  must  be  regarded  as  a  representation  of  a  material  fact, 
in  that  the  reinsurers  are  induced  thereby  to  abstain  from  making  a  fuller 
investigation  into  the  nature  of  the  risk,  and  its  untruth  therefore  avoids 
the  contract  of  reinsurance  (I).  On  the  other  hand,  a  statement  that  the 
property  proposed  to  be  reinsured  is  insured  for  a  specified  sum  is  to  be 
construed  as  a  statement  of  the  amount  insured  by  the  original  policy  in 
respect  of  which  the  reinsurance  is  sought,  and  not  as  a  representation  of 
the  total  amount  of  insurances  which  may  have  been  effected  upon  the 
same  property  (m). 


Sub-sect.  3.     The  Duty  of  Disclosure. 

It  is  the  duty  of  the  reassured,  at  the  time  of  effecting  the  reinsurance, 
to  disclose  to  the  reinsurers  all  the  material  facts  which  are  or  which  ought 
to  have  been  within  their  knowledge  (ri),  and  if  they  fail  to  discharge  this 
duty,  the  contract  of  reinsurance  will  be  void  (o).  It  is,  therefore,  their 
duty  to  communicate  to  the  reinsurers  all  facts  disclosed  to  them  by  their 
assured  during  the  negotiations  for  the  original  policy.  This  is  usually 
done  by  submitting  to  the  reinsurers  the  proposal  form  signed  by  him  (p). 

(g)  See  Traill  v.  Baring  (1864),  4  De  G.  the  latter  (Canada  Fire  and  Marine  Insurance 

J.  &  S.  318  (life  assurance),  where  evidence  Co.    v.    Northern    Insurance    Co.    (1878),    2 

was  given  as  to  the  practice  of  insurance  Tupper's  R.  (U.  C.)  373). 

offices  to  insist  on  a  substantial  portion  of  (k)  Compare  the  position   of  an   original 

the  risk  being  retained.  assured    who    undertakes    not    to    insure    a 

(h)  South  British  Fire  and  Marine  Insur-  certain  portion  of  the  risk  ;   see  p.  235,  ante, 

ance  Co.  of  New  Zealand  v.  Da  Costa,  [1906]  (I)  Traill  v.  Baring,  supra,  where  the  re- 

1    K.   B.    456   (marine   insurance),    where   a  assured,  after  stating  that  they  intended  to 

policy  of  reinsurance  for  "  £1000,  excess  of  retain  a  certain  portion  of  the  risk,  changed 

£500,"  was  held  to  mean    that  if    the  lia-  their  minds  during  the  negotiations  and  re- 

bility  of   the   reassured  under   the   original  insured  the  balance  without  informing  the 

policy  should  turn  out  to  exceed  £500,  the  insurers. 

reinsurers    were   to   relieve   them   from    the  (m)  Anderson  v.  Pacific  Fire  and  Marine 

amount  of  the  excess  up  to  £1000.  Insurance  Co.  (1869),  21   L.  T.  408,  P.   C. 

(i)  The  fact  that  the  liability  of  the  re-  (marine  insurance). 

assured  has   been  diminished  by  reason  of  (n)  Blackburn,    Low    and    Co.    v.    Vigors 

the     original     assured     permitting     certain  (1887),    12   A.    C.    531    (marine   insurance)  ; 

policies    to    lapse    which    related    to    other  Blackburn  v.  Haslam  (1888),  21  Q.  B.  D.  144 

portions  of  the  property   not  covered  by  the  (marine  insurance),  both  cases  of  reinsurance, 

reinsurance,    and   which  the   reassured  had  (o)  See  p.  138,  ante. 

contracted   with  their  reinsurers  to  retain,  ( p)  Foster  v.   Mentor  Life  Assurance  Co. 

has  been  held  not  to  affect  the  liability  of  (1854),  3  E.  &  B.  48  (life  assurance). 
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They  must  further  disclose  all  material  facts  which,  though  not  communi- 
cated to  them  by  the  assured,  were  known  to  them  at  the  time  of  the 
original  insurance,  together  with  all  material  facts  which  have  come  to 
their  knowledge  since  that  date  (q).  Thus,  where  it  is  material,  they 
must  disclose  to  the  reinsurers  the  information  which  they  may  possess 
as  to  the  character  of  the  original  assured  (r).  As  in  the  case  of  an  original 
insurance  (s),  this  duty  does  not  merely  apply  to  facts  within  their  actual 
knowledge,  but  extends  to  all  facts  which  they  must  be  presumed  to  have 
known,  as  being  within  the  knowledge  of  their  agents  (t). 

The  reassured  need  not,  however,  disclose  the  fact  that  the  contract 
is  one  of  reinsurance,  since  that  is  not  a  fact  bearing  on  the  risk  (u).  Nor, 
where  the  contract  is  known  to  be  one  of  reinsurance,  need  they  disclose 
the  fact  that  the  premium  to  be  paid  is  higher  than  that  which  they  ait- 
receiving  under  the  original  contract  of  insurance  (x).  It  is  also  unnecessary 
to  disclose  facts  which  may  be  fairly  presumed  to  be  known  to  the  rein- 
surers (?/).  Thus,  the  reassured  need  not  disclose  the  existence  of  a  par- 
ticular clause  in  the  original  policy,  where  the  clause  is  so  usual  that  the 
reinsurers  should  have  known  that  it  was  there  (z). 

Sub-sect.  4.     The  Term  of  tlie  Reinsurance. 

The  contract  of  reinsurance  cannot  remain  in  force  for  a  period  exceeding 
the  duration  of  the  original  policy  intended  to  be  reinsured,  since  it  is  a 
contract  of  indemnity  against  the  liability  to  be  incurred  under  that  policy 
and  that  policy  only  (a).  If  the  original  policy  is  allowed  to  lapse,  or 
otherwise  ceases  to  exist,  the  contract  of  reinsurance  comes  to  an  end, 

(q)  2  Duer,  p.  429.  and  to  pay  as  may  be  paid  thereon."     There 

(r)  May,  s.  11.  were,    when   this   policy   was   effected,   two 

(s)  See  p.  180,  ante.  time  policies  underwritten  by  the  defendants 

(t)  Blackburn,   Low    and    Co.     v.    Vigors,  in  existence  on  the  ship.    Subsequently  these 

(1887),  12  A.  C.  531  (marine  insurance).  two  policies  came  to  an  end,  and,  during  the 

(u)  Mackenzie     v.     Whitu-orth     (1871),     1  currency    of    the    reinsurance    policy,    the 

Ex.    D.    36,  C.   A.    (marine   insurance),   per  defendant  underwrote  a  new  time  policy  on 

BLACKBURN,  J.,  at  p.  42  ;    Crowley  v.  Cohen  the  ship,  but  differing  as  to  valuation  ami 

(1832),  3  B.  &  Ad.  478  (insurance  on  canal  in  other  respects  from  the  original  policies. 

boats),  per  PATTESON,  J.,  at  p.  488;  London  A   loss  having  taken  place  under  the  new 

and  North-Western  Railway  Co.  v.  Glyn  (1859),  policy,  and  having  been  paid  by  the  defen- 

1  E.  &  E.  652,  per  CROMPTOX,  J.,  at  p.  664  ;  dant,  a  claim  was  made  by  him  under  the 

Phillips,  s.  498.  reinsurance  policy,  which  the  plaintiffs  p.-iid 

(x)    Glasgow     Assurance     Corporation     v.  without  asking  for  production  of  the  original 

Symondson  (1911),  16  Com.  Cas.  109  (marine  policies.     The  plaintiffs,  having  subsequently 

insurance),  per  SCRUTTON,  J.,  at  p.  119.  ascertained   the    facts    with    regard    to    the 

(y)  See  p.  136,  ante.  cancellation  of  the  original  policies  and  the 

(z)  Marten  v.  Nippon  Sea  and  Land  In-  substitution    of    the    later    policy,    claimed 

surance  Co.,   Ltd.   (1898),   14  T.   L.   R.   333  against  the  defendant  a  return  of  the  money 

(marine  insurance).  so  paid  by  them,  and  it  was  held  that  they 

(a)  Lower     Rhine     and     W  I'irtcmlerg     In-  could  recover  on  the  ground  that  the  "  ori- 

surance    Association    v.    Sedgunck,    [1899]    1  ginal  policy  or  policies"  referred  to  in  the 

Q.  B.  179,  C.  A.  (marine  insurance),  where  the  reinsurance  policy  were  the  policies  then  in 

plaintiffs  had  effected  a  time  policy  on  a  ship,  existence,  and  that  the   plaintiffs  were  not 

expressed  to  be  a  "reinsurance  of  policy  or  liable   for   losses    which    might   be   incurred 

policies,    and   subject   to    the    same    terms,  under  a  policy  not  containing  the  same  terms. 

conditions,  and  clauses  as  original  policy  or  conditions,     and     clauses    as     the     original 

policies,   whether  reinsurance  or  otherwise,  policies. 
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even  though  the  period  fixed  for  its  duration  has  not  expired  (b).  Nor 
will  it,  apparently,  where  the  original  policy  expires  and  is  renewed  during 
its  currency,  attach  to  the  renewed  policy,  since  it  was  a  reinsurance  of  a 
particular  policy  which  no  longer  exists  (c).  Where,  however,  the  con- 
tract of  reinsurance  is  framed  in  terms  sufficiently  wide,  it  may  be  capable 
of  being  applied  equally  to  the  renewed  policy,  provided  that  both  policies 
are  identical  in  their  terms  (d). 

Where  the  contract  of  reinsurance  is  effected  at  a  later  date  than  the 
original  policy,  a  question  may  arise  as  to  whether  the  reinsurance  relates 
back  so  as  to  cover  a  liability  which  has,  unknown  to  both  parties,  already 
accrued  under  the  original  policy  (e).  The  answer  to  this  question  would 
seem  to  depend  upon  the  intention  of  the  parties  as  shown  in  the  contract 
of  reinsurance,  and  if  it  is  clear  that  they  intended  it  to  relate  back,  the 
antecedent  liability  will  be  covered  (/). 

Sub-sect.  5.     The  Liability  of  the  Reinsurers. 

The  event  which  gives  rise  to  the  liability  of  the  reinsurers  under  the 
contract  of  reinsurance  is  the  happening  of  a  loss  covered  by  the  original 
policy  (g).  The  liability  of  the  reinsurers  to  the  reassured  is,  therefore, 
dependent  upon  the  liability  of  the  latter  under  their  policy  to  the  original 
assured  (h)  ;  and  the  reinsurers  cannot  be  called  upon  to  indemnify  the 
reassured  unless  and  until  such  liability  is  established  (i).  It  is  not  neces- 
sary even  where  the  contract  of  reinsurance  contains  the  words  "  to  pay 
as  may  be  paid  thereon  "  (k),  that  a  payment  should  actually  have  been 
made  under  the  original  policy,  since  to  require  the  reassured  to  pay  the 
amount  due  under  their  policy  before  allowing  them  to  claim  the  benefit 
of  their  reinsurance,  would,  in  many  cases,  defeat  the  very  object  with 
which  the  reinsurance  was  effected,  by  compelling  them  to  bear  in  the 
first  instance  the  full  burden  of  the  loss  (I).  The  reassured,  therefore,  as 

(b)  Lotver  Rhine  and  Wiirtemberg  Insurance  Ex  parte  Western  Insurance  Co.,  [1892]  2  Ch. 
Association  v.  SedgivicJc,  [1899]  1  Q.  B.  179,  423  (marine  insurance),  where  the  reinsurance 
C.  A.  (marine  insurance).  policy  was  expressed  to  be  "  subject  to  the 

(c)  Ibid.  same  terms  and  conditions  as  the  original 

(d)  Ibid.  policy  or  policies,  and  to  pay  as  may  be  paid 

(e)  As  to  retrospective  insurances  generally,  thereon;  "  and  STIRLING,  J.,said,  at  p.  427  : 
see  p.  28,  ante.  "The  words  'to  pay  as  may  be  paid  thereon' 

(/)  Joyce  v.  Realm  Insurance  Co.  (1872),  do  not  stand  in  strict  grammatical  connection 
L.  R.  7  Q.  B.  580  (marine  insurance),  per  with  those  which  immediately  precede  ;  but 
LUSH,  J.,  at  p.  586.  A  statement  that  the  the  effect  of  them  is  to  impose  an  obligation 
reinsurance  is  to  be  subject  to  all  the  clauses  as  to  payment  on  the  reinsurers.  The  con- 
and  conditions  of  the  original  policy  is  a  tention  on  behalf  of  the  official  liquidator 
sufficient  indication  of  their  intention  (ibid.).  comes  to  this — that  those  words  make  pay- 
Compare  May,  s.  12  D.  ment  by  the  reinsured  a  condition  precedent 

(g)  See  p.  356,  ante.  to  payment  by  the  reinsurer.     Now,  a  main 

(h)  Home  Insurance  Co.  of  New  York  v.  object  of  reinsurance  is  to  relieve  the  re- 

Victoria- Montreal  Fire  Insurance  Co.,  [1907]  insured  from  a  portion  of  the  risk  previously 

A.  C.  59,  63,  P.  C.  undertaken  by  him  ;  and  the  result  of  giving 

(i)  Chippendale  v.  Holt  (1895),  1  Com.  Cas.  effect  to  the  liquidator's  contention  would 

197  (marine  insurance),  per  MATHEW,  J.,  be  that,  before  the  reinsured  obtains  the 

at  p.  199;  May,  s.  11.  benefit  of  his  reinsurance,  he  must  himself 

(k)  As  to  the  effect  of  these  words,  see  have  paid  on  the  original  insurance,  even 

p.  364,  post.  though  bankruptcy  might  be  the  result.  I 

(/)  Re    Eddystone   Marine   Insurance   Co.,  think  that  this  could  not  be  intended,  and 
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soon  as  their  liability  under  the  original  policy  is  admitted  or  ascertained, 
may  enforce  payment  of  the  amount  payable  under  the  contract  of  re- 
insurance without  showing  that  they  have  paid  the  amount  due  to  the 
original  assured.  This  amount  is  only  material  in  fixing  the  measure  of 
the  liability  under  the  contract  of  reinsurance  (m).  Where,  therefore, 
the  reassured  are  insolvent,  they  arc  nevertheless  entitled  to  claim  payment 
in  full  from  the  insurers,  although  they  have  not  paid  their  own  assured 
the  full  amount  of  his  loss,  and  although  it  is  clear  that  they  will  never  be 
in  a  position  to  do  so  (n).  The  reinsurers  may,  however,  by  an  express  term 
of  the  contract  of  reinsurance,  provide  that,  in  the  event  of  the  reassured 
becoming  insolvent,  and  failing  to  pay  the  whole  or  part  of  any  claim  covered 
by  the  reinsurance,  the  reinsurers  are  only  to  pay  in  the  same  proportion  (o). 
In  order  to  render  the  reinsurers  liable  under  the  contract  of  rein- 
surance, the  liability  of  the  reassured  under  the  original  policy  must  be 
a  legal  one  (p).  The  assumption  of  a  voluntary  liability  is  not  sufficient  (q). 
If,  therefore,  they  make  a  payment  to  their  assured  which  they  are  not 
legally  justified  in  making,  such  as,  for  instance,  an  ex  gratia  payment  (r), 
or  if  they  admit  liability  where  they  have  an  available  defence  upon  their 
policy  (s),  the  contract  of  reinsurance  has  no  application.  The  reinsurers 
are  not  only  entitled  in  such  a  case  to  avail  themselves  of  any  defence 
which  may  exist  in  connection  with  their  own  contract  (t),  but  may,  in 
addition,  make  use  of  any  defence  which  the  reassured  might  have  used 
against  the  original  assured  (u).  The  reassured  must  not,  therefore,  without 
the  consent  of  the  reinsurers  compromise  the  original  claim  (x)  ;  and  a 
failure  on  the  part  of  the  latter  to  object  to  a  proposed  payment  to  the 
assured  is  not  sufficient  to  make  them  liable  (?/).  Nor  are  the  reassured 
entitled  to  bring  in  the  reinsurers  as  third  parties  (z),  and  thus  bind  them 

that  such  a  construction  ought  not  to  be  put  original  assured  on  the  ground  that  he  had 

on  the  language  of  the  policy  unless  it  is  induced  his  insurers  to  pay  him  his  claim  by 

clearly  called  for.     In  my  opinion  the  words  fraudulent   representations,   is   the   enforce- 

do  not  clearly  require  to  be  so  construed.  ment  of  a  right  diminishing  the  reassured's 

They  would  be  satisfied  if  they  were  held  to  loss,  and  the  reinsurers  are  therefore  entitled 

amount  simply  to  this — that  the  payment  to  to  be  repaid  the  sum  paid  by  them  by  way 

be  made  on  the  reinsurance  policy  is  to  be  of    reinsurance,  after    deducting    the    costs 

regulated  by  that  to  be  made  on  the  original  properly  attributable  to  the  recovery  of  the 

policy  of  insurance."  damages  (Assicurazioni  Generali  de  Trieste  v. 

(m)  May,  s.  11.  Empress  Assurance  Corporation,  Ltd.,  [1907] 

(n)  Re   Eddystone   Marine  Insurance   Co.,  2   K.    B.   814   (marine  insurance),   following 

Ex    parte  Western    Insurance  Co.,  [1892]  2  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380, 

Ch.  423  (marine  insurance) ;  Phillips,  s.  1752;  C.  A.). 
May,  s.  11.  (r)  Compare    Colonial    Insurance    Co.    of 

(o)  Nepean  v.  Marten  (1895),  11  T.  L.  R.  Xew  Zealand  v.  Adelaide  Marine  Insurance 

256    (guarantee    policy),    where    the    recon-  Co.  (1886),  12  A.  C.  128,  135,  P.  C.  (marine 

struction  of  the  reassured  company  did  not,  insurance). 

in  the  circumstances,  absolve  the  reinsurers          (s)  Compare  Chippendale  v.  Holt,  supra. 
from  liability.  (t)  See  p.  283,  ante. 

(  p)  Phillips,    s.     1751  ;    compare     Union          (u)  Phillips,  s.  2173. 
Marine  Insurance  Co.  v.  Martin  (1866),  35          (x)  May,  s.  11. 
L.  J.  (c.  P.)  181  (marine  insurance).  (y)  National    Marine    Insurance    Co.     v. 

(q)  Chippendale  v.  Holt  (1895),  1  Com.  Cas.  Halfey  (1879),  5  Viet.  L.  R.  226  (marine  in- 

197     (marine     insurance).     Where    the     re-  surance),   where   the   reassured  gave   notice 

assured  pay  under  the  original  policy  in  the  to  the  reinsurers  of  their  intention  to  pay 

belief  that  they  are  legally  liable,  and  are  the  claim,  to  which  the  reinsurers  made  no 

paid    in    their    turn    by   their    reinsurers,    a  response, 
subsequent  recovery  of  damages  from   the          (z)  Under  R.  S.  C.,  Ord.  16,  r.  48. 
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to  abide  by  the  result  of  an  action  brought  upon  the  original  policy  by  the 
assured  (a). 

An  assignment  of  the  original  policy  with  the  consent  of  the  reassured, 
given  bond  fide  and  reasonably,  it  would  seem  binds  the  reinsurers,  even 
though  their  consent  was  never  obtained  or  even  asked  (b).  They  cannot 
contend  that  such  an  assignment  avoids  the  original  policy,  since  it  is 
made  in  accordance  with  the  terms  of  the  policy  (c),  and  there  is,  there- 
fore, no  defence  available  to  the  reassured  themselves  on  the  ground  that 
a  condition  has  been  broken.  Nor  can  it  be  said  that  the  contract  of 
reinsurance  is  itself  avoided,  since  the  reinsurers  must  be  presumed  to 
have  known  of  the  existence  of  the  condition  by  which  it  is  allowed  (d). 
Whether  the  reassured  are  entitled,  without  the  consent  of  the  reinsurers, 
to  dispense  the  assured  from  the  obligation  of  performing  a  condition  of 
his  policy  or  to  waive  the  breach  of  a  condition  by  him,  is  a  question  of 
difficulty  to  which  no  clear  answer  can  be  given  (e). 


Sub-sect.  6.     The  Amount  of  Liability. 

The  amount  of  liability  under  the  contract  of  reinsurance  cannot  exceed 
the  amount  of  liability  under  the  original  policy,  inasmuch  as  the  contract 
is  one  of  indemnity  (/).  The  precise  amount  to  be  paid,  however, 
depends  upon  the  terms  of  the  contract,  which  may  provide  either  for  the 
payment  of  a  certain  proportion  of  the  original  loss,  or  for  a  full  indemnity 
up  to  the  amount  of  insurance  (g).  Where  the  reassured  have  unsuccess- 
fully defended  an  action  upon  the  original  policy,  they  cannot,  it  seems, 
claim  the  costs  of  the  action  against  the  reinsurers  (h). 

Sub-sect.  7.     The  Incorporation  of  the  original  Policy. 

The  contract  of  reinsurance  frequently  contains  a  clause  to  the  effect 
that  the  reinsurance  is  to  be  subject  to  the  same  clauses  and  conditions 
as  the  original  policy.  In  this  case  the  clauses  and  conditions  of  the 
original  policy,  with  the  necessary  modifications  (i),  control  the  contract 

(a)  Nelson  v.  Empress  Assurance  Corpora-  made  in  good  faith  and  not  shown  to  in- 
tion,  Ltd.,  [1905]  2  K.  B.  281,  C.  A.  (marine  fluence  the  loss  or  to  increase  the  burden  of 
insurance).  the  reinsurers  does  not  release  the  latter  ; 

(b)  Compare  Fire  Association,  Ltd.,  etc.  v.  but  see  Arnould,  s.  324. 
Canada    Fire    and    Marine    Insurance    Co.  (/)  Phillips,  s.  1751. 

(1883),  2  Ont.  R.  481,  where  it  was  held  that  (g)  A  contribution  clause  in  a  reinsurance 

an   assent    by   the    reassured   to    a    chattel  policy    does    not    become    operative    unless 

mortgage   by   the   assured   on   some   of  the  there  are  other  reinsurance  policies  covering 

insured   goods,    though   given    without   the  the   same   risk   (May,    ss.    12,   439).     As   to 

knowledge  of  the  reinsurers,  did  not  release  contribution  generally,  see  p.  331,  ante. 

them  ;    May,  s.  12  B.  (h)  Nelson  v.  Empress  Assurance  Corpora- 

(c)  See  p.  215,  ante.  tion,  Ltd.,  supra,  per  MATHEW,  L.J.,   at  p. 

(d)  Compare  Marten  v.   Nippon  Sea  and  285;  see  contra,  Phillips,  s.  2145 ;   May,  s.  11. 
Land  Insurance  Co.,  Ltd.  (1898),  14  T.  L.  R.  (»)  Re  Athenaeum  Life  Assurance  Co.  (1858), 
333  (marine  insurance).  4  Kay  &  J.  549  (life  assurance),  per  PAGE- 

(e)  In  Fire  Association,  Ltd.,  etc.  v.  Canada  WOOD,  V.-C.,  at  p.  555  ;   Chippendale  v.  Holt 
Fire  and  Marine  Insurance  Co.,  supra,  it  was  (1895),  1  Com.  Cas.  197  (marine  insurance), 
said  that  a  proper  waiver  of  any  condition  per  MATHEW,  J.,  at  p.  199. 
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of  reinsurance,  and  the  reassured  must,  in  order  that  they  may  be  entitled 
to  enforce  payment,  comply  with  them  as  fully  as  the  original  assured  (k). 
There  is  usually  a  further  provision  that  the  reinsurers  are  to  pay  as  may 
be  paid  on  the  original  policy  (I).  This  provision  does  not  bind  them  to 
pay  such  an  amount  as  the  reassured  might  in  their  turn  choose  to  pay, 
whether  liable  or  not,  since,  if  that  were  the  effect  of  the  contract,  it  would 
be  a  wager  and  not  a  reinsurance  (m) ;  it  assumes  the  existence  of  a  liability, 
proved  or  admitted,  on  the  part  of  the  reassured,  and  the  reinsurers 
cannot,  therefore,  be  required  to  pay  unless  the  reassured  are  themselves 
under  a  legal  liability  to  the  original  assured  (n).  Sometimes  the  contract 
of  reinsurance  does  not  expressly  refer  to  the  original  policy,  but  is  written 
upon  a  form  of  policy,  which  is  more  appropriate  to  an  original  insurance. 
In  this  case,  the  use  of  the  form  is  merely  i'nr  the  purpose  of  identifying 
the  original  insurance  (o),  and  the  terms  contained  in  it  are  not  incorporated 
with  the  contract  of  reinsurance  except  in  so  far  as  they  are  fairly  applic- 
able to  such  a  contract  (p).  Terms  which  are  more  appropriate  to  an 
original  insurance,  and,  in  particular,  terms  which  relate  to  matters  over 
which  the  reassured  cannot  reasonably  be  expected  to  have  control,  are 
to  be  disregarded  (q).  Thus,  where  the  contract  of  reinsurance  is  written 
upon  a  form  of  policy  which  provides  that  no  action  is  to  be  brought  upon 
the  policy  more  than  one  year  after  the  loss,  this  limitation  has  no 


(k)  As  to  the  antedating  of  the  policy  in 
such  a  case,  see  p.  361,  ante. 

(I)  As  to  whether  the  reinsurance  will  in 
such  a  case  extend  to  a  renewed  policy,  see 
Lower  Rhine  and  Wurtemberg  Insurance 
Association  v.  Sedgwick,  [1899]  1  Q.  B.  179, 
C.  A.  (marine  insurance),  where  it  was  held 
that  the  reinsurance  did  not  apply  to  a  policy 
not  containing  the  same  terms  and  conditions 
as  the  original  policy. 

(m)  Chippendale  v.  Holt  (1895),  1  Com.  Cas. 
197  (marine  insurance),  per  MATHEW,  J.,  at 
p.  199  :  "  It  was  argued  for  the  defendant 
that  he  was  only  bound  to  indemnify  the 
plaintiffs  against  a  loss  for  which  the  plaintiffs 
were  liable  on  their  policy.  It  was  said  for 
the  plaintiffs  that  the  possibility  that  a 
fraudulent  use  might  be  made  of  the  plaintiffs' 
option  to  pay  would  not  enter  into  the  con- 
templation of  either  party,  and  that  it  was 
not  unreasonable  that  the  reinsurers  should 
trust  to  the  honour  and  sound  judgment  of 
those  whose  liabilities  they  had  taken  upon 
themselves.  But  the  contention  of  the 
plaintiffs  would  involve  this  result,  that  the 
clause  must  be  read  as  if  it  ran  '  to  pay  such 
an  amount  as  the  insurers  might  choose  to 
I >ay  whether  liable  or  not.'  This  seems  to 
me  altogether  unreasonable.  Such  a  con- 
tract would  be  a  wager,  not  a  reinsurance. 
It  was  said  that,  unless  the  interpretation 
contended  for  were  put  upon  the  clause,  no 
effect  would  be  given  to  the  final  words, 
'  to  pay  as  may  be  paid  thereon  '  ;  for  the 
identity  of  obligation  was  differently  pro- 
vided for  by  the  words  '  subject  to  the  same 


clauses  and  conditions  as  the  original  policy.' 
But  those  words  standing  alone  would  not 
be  applicable  to  a  reinsurance  policy,  and 
might  give  rise  to  difficulties  of  construction 
while  the  final  words  show  clearly  what  was 
meant.  ...  I  see  no  ground  for  supposing 
that  the  form  of  the  clause  was  meant  to 
create  a  liability  outside  the  limits  of  the 
original  policy.  The  words  '  to  pay  as  may 
be  paid  thereon  '  would  seem  to  assume  the 
existence  of  liability  proved  or  admitted  in 
respect  of  the  loss  reinsured."  Re  Eddi/stone 
Marine  Insurance  Co.,  Ex  parte  Western 
Insurance  Co.,  [1892]  2  Ch.  423  (marine 
insurance),  per  STIRLING,  J.,  at  p.  427. 

(n)  Chippendale  v.  Holt,  supra.  They  need 
not  have  already  paid  him  (He  Eddy  stone 
Marine  Insurance  Co.,  Ex  parte  Western 
Insurance  Co.,  supra) ;  see  p.  361,  ante. 

(o)  Home  Insurance  Co.  of  New  York  v. 
Victoria-Montreal  Fire  Insurance  Co.,  [1907] 
A.  C.  59,  64,  P.  C.  :  "  It  is  difficult  to  suppose 
that  the  contract  of  reinsurance  was  en- 
grafted on  an  ordinary  printed  form  of 
policy  for  any  purpose  beyond  the  purpose 
of  indicating  the  origin  of  the  direct  liability 
on  which  the  indirect  liability,  the  subject 
of  reinsurance,  would  depend,  and  setting 
forth  the  conditions  attached  to  it." 

(  p)  Ibid.,  at  pp.  63,  64  ;  South  British  Fire 
and  Marine  Insurance  Co.  of  New  Zealand  v. 
Da  Costa,  [1906]  1  K.  B.  456  (marine  insur- 
ance), per  BIGHAM,  J.,  at  p.  460. 

(q)  Home  Insurance  Co.  of  Neiv  York  v. 
Victoria- Montreal  Fire  Insurance  Co.,  supra. 


THE    POSITION    OP   THE    OEIGINAL   ASSUKED.          365 

effect.  The  reassured  are  allowed  to  sue  notwithstanding  that  more 
than  a  year  has  lapsed  since  the  loss,  inasmuch  as  their  right  under  the 
reinsurance  does  not  arise  until  their  liability  has  been  determined,  an 
event  which  depends  upon  the  original  assured  (r). 

Sub-sect.  8.     The  Position  of  the  original  Assured. 

The  contract  of  reinsurance  and  the  original  policy  are  two  independent 
contracts  (s).  There  is,  therefore,  no  contractual  relation  between  the 
original  assured  and  the  reinsurers,  and  he  cannot,  on  account  of  the 
existence  of  the  contract  of  reinsurance,  assert  any  claim  against  them  (t). 
His  position  is  not  affected  by  the  insolvency  of  the  reassured  (u)  ;  he 
cannot  proceed  directly  against  the  reinsurers,  nor,  where  they  have  paid 
the  reassured  the  amount  due,  can  he  claim  to  have  it  handed  over  to  him, 
since  it  forms  part  of  the  general  assets  of  the  reassured.  He  is  only  an 
ordinary  creditor,  and  must,  therefore,  prove  against  their  estate  for  the 
amount  of  his  loss  along  with  the  other  creditors  (x). 

(r)  Home  Insurance  Co.  of  New   York  v.  (t)  Re   Norwich  Equitable   Fire   Assurance 

Victoria-Montreal  Fire  Insurance  Co.,  [1907]  Society  (1889),  57  L.   T.   241,  per  KAY,  J., 

A.  C.  59,  P.  C.,  reversing  (1904),  35  Can.  Sup.  at     p.     246;      Phillips,     s.     404.     Compare 

Ct.  208;  May,  s.  12  B.   The  contrary  view  was  Marine    Insurance    Act,    1906    (6    Edw.    7, 

taken  in  Provincial  Insurance  Co.  v.  Aetna  c.  41),  s.  9  (2). 

Insurance  Co.  (1859),  16  U.  C.  Q.  B.  145.  (u)  Re  Eddy  stone   Marine   Insurance   Co., 

(s)  Nelson  v.  Empress  Assurance  Corpora-  Ex  parte  Western  Insurance  Co.,  [1892]  2  Ch. 

tion,  Ltd.,  [1905]  2  K.  B.  281,  C.  A.  (marine  423  (marine  insurance), 

insurance),  per  MATHEW,  L.J.,  at  p.  285.  (x)  Ibid. 
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THE  association  of  underwriters  known  as  "  Lloyd's,"  though  it  originally 
came  into  existence  for  the  purpose  of  carrying  on  the  business  of  marine 
insurance  (a),  has  now  extended  its  operations  to  all  classes  of  insurance 
business  (&),  including  fire  insurance  (c).  It  is,  therefore,  necessary  to 
consider  how  far  the  general  law  of  fire  insurance  is  modified  when  the 
assured  protects  himself  against  loss  by  fire  by  means  of  an  insurance 
effected  with  underwriters  at  Lloyd's  (d). 

The  general  rules  regulating  the  validity  and  effect  of  the  contract 
entered  into  between  the  assured  and  the  underwriters  are  the  same  as 
in  the  case  of  a  contract  entered  into  by  the  assured  with  any  other  insurers, 
since  both  contracts  are  equally  contracts  of  fire  insurance.  There  are, 
however,  a  few  matters  in  respect  of  which  a  difference  exists,  and  which 
therefore  call  for  special  comment. 

SECT,  1.    THE  EMPLOYMENT  OF  BROKERS. 

In  effecting  an  insurance  at  Lloyd's,  the  proposer  does  not,  in  practice, 
deal  directly  with  the  underwriters.  All  negotiations  are  conducted  on 
his  behalf  through  the  medium  of  an  agent,  who,  if  he  is  not  himself  a 
broker  carrying  on  business  at  Lloyd's,  must  employ  a  duly  qualified 
broker  for  that  purpose  (<?).  The  broker  prepares  a  document,  called  a 

(a)  Arnouldon  Marine  Insurance  (8th  ed.),  extended  rule  of  discovery  relating  to  ships' 

s.  77;  compare  Lloyd's  Act,  1871  (34  &  35  papers  is  peculiar  to  marine  insurance 

Viet.  c.  xxi).  (Tannenbaum  and  Co.  v.  Heath,  [1908]  1 

(6)  Seaton  v.  Burnand,  [1900]  A.  C.  135,  K.  B.  1032  C.  A.);  see  p.  283,  ante.  As  to 

H.  L.  (guarantee  policy),  per  Lord  HALS-  Lloyd's  marine  policies,  see  generally 

BURY,  L.C.,  at  p.  140.  Arnould  on  Marine  Insurance  (8th  ed.),  ss.  10 

(c)  Thompson  v.  Adams  (1889),  23  Q.  B.  D.  et  seq. 

361,  per  MATHEW,  J.,  at  p.  362.  (e)  See     Thompson     v.     Adams,     supra  ; 

(d)  The    law   and   practice    applicable   to  Bancroft  \.  Heath  (1901),  6  Com.  Cas.  137, 
Lloyd's    marine    policies    may    probably    be  C.  A.  ;    Grover  and  Graver  v.  Mathews  (1910), 
taken    to    apply,    in   the   main,   to   Lloyd's  15  Com.  Cas.  249. 

fire  policies  ;    but  it  may  be  noted  that  the 
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"slip"(/),  which  contains  the  particulars  of  the  proposed  insurance, 
and  submits  it  to  the  various  underwriters  at  Lloyd's  with  whom  he  is  in 
the  habit  of  doing  business  (g).  Any  underwriter  who  is  willing  to  accept 
the  insurance  writes  upon  the  slip  the  amount  for  which  he  is  willing  to 
be  responsible,  and  initials  it  (h).  The  broker  then  submits  the  slip  to 
other  underwriters  until  he  has  secured  the  required  amount  of  insurance. 
Subsequently  he  prepares  a  formal  policy,  which  is  presented  for  signature 
to  the  underwriters  who  have  already  initialled  the  slip  (i). 

As  a  broker  who  carries  on  his  business  at  Lloyd's  is  in  the  habit  of  sub- 
mitting the  various  slips  which  he  may  have  put  forward  to  the  under- 
writers with  whom  he  habitually  does  business,  and  as  it  would  be  incon- 
venient to  treat  each  slip  as  a  separate  transaction  entered  into  between 
the  underwriter  and  the  particular  assured,  it  is  the  practice  for  the  under- 
writ  <-r  and  the  broker  to  treat  each  other  as  principals.  The  underwriter 
looks  to  the  broker  for  his  premium  (k),  and  through  the  broker,  as  a  rule, 
upon  the  happening  of  a  loss,  he  receives  notice  of  any  claim  (I).  In  the 
ordinary  course  of  business,  it  is  likely  that  at  any  given  moment  there 
will  be  a  considerable  number  of  premiums  due  from  the  broker  to  the 
underwriter  upon  new  insurances,  and  at  the  same  time  there  may  be 
claims  payable  by  the  underwriter  to  the  broker  in  respect  of  losses 
covered  by  existing  policies.  To  make  or  to  receive  separate  payments 
in  respect  of  each  transaction  as  the  payments  fall  due  would  lead  to  an 
unnecessary  amount  of  trouble.  It  is  not,  therefore,  the  practice  of  the 
broker  to  pay  the  premium  upon  each  insurance  to  the  underwriter  at  the 
time  when  the  slip  is  initialled  or  the  policy  signed.  All  premiums  as 
they  fall  due,  and  all  claims  as  they  become  payable  are  debited  or  credited, 
as  the  case  may  be,  in  the  books  of  both  ;  the  balance  is  struck  quarterly, 
and  a  payment  made  of  the  sum  shown  to  be  due  either  to  the  broker  or  to 
the  underwriter,  as  the  case  may  be  (m).  As  regards  any  particular  policy, 
however,  the  premium  is  treated  by  the  broker  and  the  underwriter  as 
having  been  paid  upon  the  completion  of  the  contract  (ri),  and  the  policy 
contains  a  statement  that  the  premium  has  been  paid  (o). 

The  assured  is  not,  as  a  rule  (p),  liable  for  the  premium  to  the  under- 
writer, but  only  to  the  broker  (q).  The  underwriter  cannot,  therefore, 


( /  )  See  p.  370,  post. 

(g)  Thompson  v.  Adams  (1889),  23  Q.  B.  D. 
361;  Graver  and  Graver  v.  Mathews  (1910), 
15  Com.  Cas.  249;  Arnould  on  Marine  In- 
surance (8th  ed.),  s.  102. 

(h)  Arnould  on  Marine  Insurance,  8th  ed., 
s.  102. 

(i)  Thompson  v.  Adams,  supra  ;  Arnould 
on  Marine  Insurance,  8th  ed.,  s.  102. 

(k)  Graver  and  Graver  v.  Mathews,  supra, 
per  HAMILTON,  J.,  at  p.  260.  This  is  the 
practice  in  connection  with  marine  policies 
(Arnould  on  Marine  Insurance,  8th  ed.,  ss. 
106  d  scq.),  and  it  may  therefore  be  presumed 
that  the  legal  effect  of  employing  a  broker 
is  the  same  whether  the  policy  which  he  is 


employed  to  procure  is  a  fire  policy  or  a 
marine  policy. 

(I)  Graver  and  Grover  v.  Mathews,  supra, 
per  HAMILTON,  J.,  at  p.  260. 

(m)  Arnould  on  Marine  Insurance,  8th  ed., 
s.  104.  Compare  Minett  v.  Forrester  (1811), 
4  Taunt.  541  (marine  insurance). 

(n)  Arnould  on  Marine  Insurance,  8th  ed., 
s.  108. 

(o)  See  Appendix  II. 

(  p)  Except  in  the  case  of  fraud  (Minett  v. 
Forrester,  supra,  per  MANSFIELD,  C.J.,  at 
p.  544). 

(q)  Airy  v.  Bland  (1774),  1  Camp.  543  n. 
(marine  insurance) ;  Power  v.  Butcher  (1829), 
10  B.  &  C.  340  (marine  insurance) ;  Universo 
Insurance  Co.  of  Milan  v.  Merchants'  Marine 
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repudiate  liability  under  the  policy  as  against  the  assured  on  the  ground 
that  he  has  never  received  it  from  the  broker  (r)  ;  nor  can  he  deduct  it 
from  the  amount  payable  to  the  assured  in  respect  of  a  loss  (s).  On  the  other 
hand,  the  assured  may,  if  he  thinks  fit,  on  the  happening  of  a  loss,  make 
his  claim  upon  the  underwriter  direct  without  the  intervention  of  a 
broker  (t).  Even  where  the  claim  is  put  forward  through  the  broker,  who 
is  entrusted  with  the  policy  for  this  purpose,  a  settlement  in  account 
between  him  and  the  underwriter  does  not  necessarily  bind  the  assured  (u). 
The  possession  of  the  policy  is,  indeed,  evidence  of  the  broker's  authority 
to  act  in  all  matters  relating  to  the  claim  on  the  assured's  behalf  (v)  ; 
but,  so  far  as  the  receipt  of  payment  is  concerned,  his  authority,  even 
when  accompanied  by  the  possession  of  the  policy,  does  not  justify  him  in 
receiving  payment  otherwise  than  in  money  (x).  The  usage  of  Lloyd's 
by  which  a  settlement  of  accounts  is,  as  between  the  broker  and  the  under- 
writer, regarded  as  a  payment,  does  not  bind  the  assured  or  discharge 
the  underwriter  from  his  liability  on  the  policy  unless  it  is  shown 
that  the  assured  was  aware  of  the  usage,  since  such  a  usage  is  un- 
reasonable (y). 

A  settlement  in  account  is  not,  even  as  between  the  broker  and  the  under- 
writer, conclusive  where  it  appears  that  the  underwriter  has  admitted 
liability  under  a  mistake  of  fact  (z)  ;  and  in  this  case  he  is  entitled  to 
reopen  the  settlement.  Similarly,  an  actual  payment  of  the  amount  of 
the  loss  by  the  underwriter  to  the  broker  in  cash  does  not  bind  him,  if 
made  under  a  mistake  of  fact  (a).  He  is  therefore  entitled  to  recover  back 
from  the  broker  the  money  so  paid  or  allowed  in  settlement,  unless  and 
until  the  broker  in  good  faith  has  paid  over  the  money  to  the  assured  or 
has  otherwise  altered  his  position  to  his  prejudice  (b).  A  mere  debiting 
of  himself  in  the  accounts  with  the  assured  is  not  for  this  purpose  suffi- 

InsuranceCo.,[\89S]2Q.  B.  93,  C.  A.  (marine  Mosley   and    Co.    (1901),    7    Com.    Gas.    16 

insurance).     The  broker  can  sue  the  assured  (insurance  of  animal),  per  WALTON,  J.,  at 

for  the  premium,  even  though  he  has  not  p.  18.     Compare  p.  297,  ante. 
paid  the  underwriters  (Airy  v.  Bland  (1774),  (y)  Sweeting   v.    Pearce,  supra.     Compare 

1  Camp.  543  n.  (marine  insurance).  Acme  Wood  Flooring  Co.  v.  Marten   (1904), 

(r)  Mweeting  v.  Pearce  (1861),  9  C.  B.  (N.  s.)  9  Corn.  Gas.  157,  per  BRUCE,  J.,  at  p.  162  : 

534  (marine  insurance).     Compare  Thompson  "  I  think  that  where  a  person  insures  with 

v.    Adams    (1889),    23    Q.    B.    D.    361,   per  Lloyd's,  and  obtains  from  Lloyd's  a  policy 

MATHEW,  J.,  at  p.  363.  in  the  form  ordinarily  granted  by  Lloyd's, 

(s)  Arnould  on  Marine  Insurance,  8th  ed.,  he  must  be  taken  to  accept  the  terms  ex- 

s.  106.  pressed  in  the  policy  and  to  agree  to  the 

(t)  De  Gaminde.  v.  Pigou  (1812),  4  Taunt.  meaning   which  the   words  ordinarily   bear. 

246  (marine  insurance),  per  MANSFIELD,  C.J.,  Thedecided  cases  with  regard  to  the  authority 

at  p.  248.  of  brokers  at  Lloyd's  are,  I  think,  not  incou- 

(u)  But  the  assured  may,  after  the  settle-  sistent  with  this  view.     It  may  well  be  that 

ment,  sue  the  broker  for  the  amount  of  his  a  person  dealing  with  Lloyd's  and  having 

loss,  and  the  broker  cannot  resist  liability  no  express  notice  of  the  customs  of  Lloyd's 

on  the  ground  that  he  never  in  fact  received  regulating  the  authority  of  brokers  is  not 

payment  under  the  settlement  ( Wilkinson  v.  bound  by  such  customs.     But  I  think  it  is 

Clay  (1815),  6  Taunt.  110  (marine  insurance) ;  different  with  regard  to  the  terms  expressed 

Andrew   v.   Robertson   (1812),   3   Camp.    199  on  the  face  of  the  contract  which  is  handed 

(marine  insurance)).  to  and  accepted  by  the  assured." 

(v)  Arnould  on  Marine  Insurance,  8th  ed.,  (z)  See  p.  278,  ante. 

s.  124.  (a)  See  p.  300,  ante. 

(x)  Bartlett  v.  Pentland  (1830),  10  B.  &  C.  (b)  Holland  v.  Russell  (1863),  4  B.  &  S.  14 

760    (marine    insurance) ;     Legge    v.    Byas  Ex.  Ch.  (marine  insurance). 

W.I.  2   B 
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cient  (c).  Where,  however,  the  money  has  been  paid  over  or  accounted 
for  to  the  assured  by  the  broker,  the  assured  alone  is  liable  to  be  sued  by 
the  underwriter  (J).  Similarly,  the  assured,  though  he  is  not  liable  to 
the  underwriter  for  the  premium,  may,  if  he  becomes  entitled  to  a  return 
of  premium  (e),  enforce  his  right  directly  against  the  underwriter,  and  the 
underwriter  is  liable  even  though  he  has  never  received  the  original  premium 
from  the  broker  employed  by  the  assured  (/). 

SECT.  2.    THE  SLIP. 

The  slip  takes  the  place  of  what  is  called  in  an  ordinary  contract  of 
fire  insurance  the  cover  note  (</).  As  the  slip  is  only  a  preliminary  docu- 
ment, and  contemplates  the  issue  of  a  policy,  it  is  unnecessary  to  set 
out  in  the  slip  the  ordinary  provisions  of  the  policy,  since  they  are  within 
the  knowledge  of  all  the  parties  as  being  contained  in  a  standard  form. 
What  is  required  is  that  the  slip  should  set  out  those  circumstances  which 
are  essential  to  the  transaction,  either  for  the  purpose  of  enabling  the  policy 
to  be  adapted  to  the  particular  insurance  proposed  by  the  insertion  of  the 
necessary  details,  or  for  the  purpose  of  disclosing  to  the  underwriter  the 
risk  which  he  is  being  invited  to  run  (h).  The  slip  must,  therefore,  contain 
a  description  not  only  of  the  assured,  and  of  the  amount  proposed  to  be 
insured,  but  also  of  the  subject-matter  of  insurance  (i),  including  in  the 
case  of  a  building,  a  statement  as  to  its  locality  (/c).  In  addition  it  usually 
contains  a  statement  as  to  the  peril  insured  against,  and  as  to  the  commence- 
ment and  duration  of  the  contract  (/). 

The  initialling  of  the  slip  by  the  underwriter  is  an  acceptance  by  him 
of  the  proposed  insurance  which  it  contains  (m).  It  is  in  practice  followed 
by  a  policy  (n),  and  by  initialling  it  the  underwriter  undertakes  to  sign  a 
policy  in  accordance  with  its  terms,  when  put  forward  by  the  broker  (o). 
He  is  not,  therefore,  entitled  to  withdraw  from  his  undertaking  except  on 

(c)  Butter  v.  Harrison  (1777),  1  Co\vp.  565      supra,  where  the  form  of    the   slip  was  as 
(marine  insurance).  follows  :     "  Fire,    12    months   at   March   26, 

(d)  Holland  v.  Russell   (1863),  4  B.  &  S.       1909,  Building  (Pianoforte  Factory),  £1000, 

14  Ex.  Ch.  (marine  insurance).     The  broker  Grover  and  Grover,  (Ltd.),  The  Bank  House, 
cannot,  after  paying  the  full  amount  to  the  Newington    Green,    N."     As    to    the    rules 
assured,  recover  back  any  portion  of  it  on  governing    the    construction    of    statements 
the  ground  that  he  has  not  received  it  from  as  to  duration,  see  p.  168,  ante. 

the  underwriter  (Edgar  v.  Bumstead  (1808),  (m)  Grover  and  Grover  v.  Matheivs,  supra, 

1  Camp.  411  (marine  insurance)).  per   HAMILTON,   J.,   at   p.    256.     As   to   the 

(e)  See  p.  187,  ante.  meaning   of  the   letters   "  N.E.",   i.e.    "  not 
(/)  Dalzell  v.  Mair  (1808),  1  Camp.  532  entered,"  if  inserted  after  the  initials  of  the 

(marine     insurance);     Xenos    v.     Wickfuim  underwriters,  see  Thompson  v.  Adams  (1889), 

(1863),   14  C.  B.  (N.  s.)  435  (marine  insur-  23     Q.     B.     D.     361,     per     MATHEVV,  J., 

ance)  (affirmed   (1866),   L.    R.  2  H.  L.  296),  at  p.  364. 

per  BLACKBURN,  J.,  at  p.  457.  (n)  Thompson     v.     Adams,     supra,     per 

(g)  See  p.  78,  ante.  MATHEW,  J.,  at  p.  362. 

(h)  Arnould  on  Marine  Insurance,  8th  ed.,  (o)  Compare  Bhuyirandass  v.  Netherlands 

ss.  34,  102.  India  Sea  and  Fire  Insurance  Co.  of  Batavia 

(i)  See  p.  14,  ante.  (1888),  14  A.  C.  83  P.  C.  (marine  insurance), 

(k)  Grover  and  Grover  v.  Mathews  (1910),  where,  on  the  refusal  of  the  insurers  to  issue 

15  Com.   Cas.   249,   per  HAMILTON,   J.,   at  policies  in  the  terms  of  an  open  cover  signed 
p.  261  ;   see  p.  18,  ante.  by  them   before    shipment  of   goods  to   be 

(/)  See    Grover    and    Grover    v.    Matheivs,      insured,  specific  performance  was  granted. 
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grounds  which  call  in  question  the  binding  e fleet  of  the  slip  (p).  If, 
however,  he  fails  or  refuses  to  sign  the  policy,  he  may  nevertheless  be 
sued  upon  the  contract  contained  in  the  slip  (q),  since  the  slip  constitutes 
in  itself  a  binding  contract  of  insurance  (r),  and  contains  a  sufficient 
record  of  the  terms  of  such  contract  (s).  Moreover,  there  is  no  statutory 
bar,  as  in  the  case  of  a  slip  effected  as  a  preliminary  to  a  contract  of  marine 
insurance  (t),  by  which  an  action  upon  it  is  prohibited  (u). 

The  order  in  which  the  names  of  the  different  underwriters  appear  on 
the  slip  is  important  in  considering  the  question  whether  the  assured  has 
fully  discharged  his  duty  of  disclosure  (x).  Each  underwriter  is  guided, 
in  accepting  the  risk,  by  the  fact  the  underwriters  to  whom  it  has  previously 
been  submitted,  have  decided  to  accept  it.  Any  misrepresentation, 
therefore,  of  a  material  fact  made  to  the  underwriter  whose  name  appears 
first  on  the  slip,  is  to  be  deemed  to  have  been  made  also  to  the  subsequent 
underwriters,  and  they  may  equally  with  him,  repudiate  liability  (y). 


(p)  Thompson  v.  Adams  (1889),  23  Q.  B.  D. 
361,  per  MATHEW,  J.,  at  p.  365.  Compare 
lonides  v.  Pacific  Fire  and  Marine  Insurance 
Co.  (1871),  L.  R.  6  Q.  B.  674  (marine  insur- 
ance) (affirmed  (1872),  L.  R.  7  Q.  B.  517 
Ex.  Ch.),  per  BLACKBURN,  J.,  at  p.  684. 

(q)  Thompson  v.  Adams,  supra ;  Graver  and 
Graver  v.  Mathetvs  (1910),  15  Com.  Cas.  249. 

(r)  Thompson  v.  Adams,  supra. 

(s)  Graver  and  Graver  v.  Mathews,  supra, 
per  HAMILTON,  J.,  at  p.  256. 

(t)  Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  22  ;  Stamp  Act,  1891  (54  &  55  Viet, 
c.  39),  ss.  93,  95. 

(u)  Thompson  v.  Adams,  supra,  per 
MATHEW,  J.,  at  pp.  364,  365  :  "  It  was  said 
that  this  alleged  contract  was  only  to  be 
gathered  from  the  slip  initialled  by  the 
underwriters,  but  that  the  slip  was  no 
contract ;  that  it  was  only  an  honorary 
undertaking  on  the  part  of  the  underwriters 
to  make  a  contract  subsequently  .  .  .  .They 
were  suggesting  that  it  should  be  taken  that 
this  slip  was  procured,  not  for  the  purpose 
of  securing  protection  to  the  assured,  but 
of  getting  a  piece  of  paper  with  some  writing 
upon  it  which  had  no  meaning  whatever  in 
point  of  law.  That  did  not  seem  very  likely. 
One  knows  how  important  it  is  that  there 
should  be  a  prompt  insurance  in  respect  of 
goods  against  fire  risks.  Considering  how 
great  the  risk  is  to  an  individual,  and  how 
small  a  premium  he  has  to  pay,  the  great 
object  is  to  get  himself  insured  against 
damage  by  fire  ;  and  according  to  this  theory 
no  man  could  effect  a  prompt  insurance  at 
Lloyd's  against  damage  by  fire.  There 
must  be  an  interval  between  the  slip  arid 
the  subsequent  policy,  and  that  interval 
would  leave  the  underwriter  free,  if  he 
thought  proper  not  to  accept  the  risk.  .  .  . 
The  plaintiff's  witnesses  all  said  that  the 
slip  was  a  contract  and  regarded  as  a  bind- 
ing legal  contract  to  effect  a  subsequent 


insurance.  There  is  no  statutory  difficulty 
in  the  way,  and  no  reason  why  the  slip 
should  not  be  a  binding  contract,  and  there 
is  every  reason  for  supposing  that  such 
would  be  the  intention  of  the  person  pre- 
senting the  slip  to  be  initialled  in  respect 
of  the  risk.  On  the  other  hand,  there  was 
the  evidence  of  the  underwriters,  and  the 
underwriters  sought  to  set  up  a  custom  to 
treat  these  slips  as  honorary  undertakings 
only.  .  .  .  All  these  gentlemen  thought  it 
was  very  wrong  under  the  circumstances  of 
this  case  that  this  slip  should  be  anything 
more  than  an  undertaking,  out  of  which  the 
underwriter  could  get  if  he  thought  fit. 
Some  light  was  thrown  upon  the  value  of 
their  opinion  by  the  evidence  of  one  of  the 
principal  witnesses,  who  said,  '  I  regard  this 
slip  against  fire  risks  in  the  same  way  as  a 
slip  against  marine  risks,  and  a  slip  against 
marine  risks  is  only  an  undertaking  in  honour, 
because  the  statute  forbids  that  it  should  be 
more,  and  I  consider  the  statute  applies  to 
an  insurance  against  fire,  and  therefore  it  is 
to  be  treated  exactly  as  the  same  thing,  and 
that  is  the  custom  at  Lloyd's.'  Unfortu- 
nately the  reasoning  broke  down,  because  the 
statute  does  not  apply,  and  there  is  no  reason 
why  a  contract  should  not  be  entered  into 
by  the  slip  ;  there  is  every  reason,  indeed, 
to  suppose  that  the  parties  would  intend  it 
to  be  a  contract,  and  upon  that  point  I  am 
against  the  defendant.  I  think  there  was 
a  binding  contract  to  insure,  and  that  the 
contract  contained  in  the  slip  is  not  one  from 
which  the  underwriter  could  escape  on  the 
ground  that  it  was  only  optional  whether  or 
not  he  should  go  on  with  the  contract  and 
perfect  it  by  a  policy  of  insurance." 

(x)  As  to  the  duty  of  disclosure,  see 
generally  p.  127,  ante. 

(y)  Barber  v.  Fletcher  (1779),  1  Doug.  305 
(marine  insurance)  ;  Pawson  v.  Watson 
(1778),  2  Cowp.  785  (marine  insurance)  ; 
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The  duty  of  disclosure  terminates  upon  the  initialling  of  the  slip  (z). 
The  assured  need  not,  therefore,  disclose  to  the  underwriter  any  material 
facts  which  only  come  to  his  knowledge  after  the  slip  has  been  initialled, 
even  though  the  policy  has  not  yet  been  signed  (a).  Nor  will  the  policy 
be  avoided  by  any  subsequent  misrepresentation  (b). 


SECT.  3.     THE  POLICY. 

After  the  broker  employed  by  the  assured,  has  procured  the  initialling 
of  the  slip  by  as  many  underwriters  as  may  be  necessary  for  the  purpose 
of  making  up  the  full  amount  of  insurance  required,  it  is  his  duty  to  pre- 
pare a  policy  and  tender  it  to  the  underwriters  for  signature  ;  and  it  is 
their  duty  to  sign  it  when  tendered  (c).  The  signing  of  a  policy  is,  however, 
a  mere  formality,  and  it  is  not  necessary  for  the  purpose  of  establishing 
the  existence  of  a  contract  of  insurance  upon  wrhich  they  are  liable  (d). 
The  underwriters  cannot,  therefore,  repudiate  liability  on  the  ground  that 
no  policy  has  been  put  forward  by  the  broker  for  their  signature,  or  that 
it  was  not  put  forward  within  a  reasonable  time  after  the  initialling  of 
the  slip  (e).  Even  where  it  is  not  put  forward  until  after  the  happening 
of  the  loss,  their  liability  is  not  affected,  and  if  they  refuse  to  sign  it,  they 
can  be  sued  upon  the  slip  (/). 


Brine  v.  Featherstone  (1813),  4  Taunt.  807 
(marine  insurance). 

(z)  See  p.  130,  ante. 

(a)  Cory  v.  Pattern  (1874),  L.  R.  9  Q.  B. 
577  Ex.  Ch.  (marine  insurance),  followed  in 
Lishman  v.  Northern  Maritime  Insurance  Co. 
(1875),  L.  R.  10  C.  P.  179  Ex.  Ch.  (marine 
insurance). 

(6)  lonides  v.  Pacific  Fire  and  Marine 
Insurance  Co.  (1872),  L.  R.  7  Q.  B.  517  Ex.  Ch. 
(marine  insurance). 

(c)  Thompson  v.  Adams  (1889),  23  Q.  B.  D. 
361,  per  MATHEW,  J.,  at  p.  366. 

(d)  Seep.  371,  ante. 

(e)  Thompson     v.      Adams,     supra,      pr-r 
MATHEW,  J.,  at  pp.  366,  367  :  "  The  plaintitTs 
witnesses   said   the   delay   is   nothing ;     tin- 
matter  is  complete  when  the  slip  is  initialled. 
That  is  the  business  view  of  the  ail'air.     Tin.' 
underwriters  are  none  the  worse  off  for  any 
delay ;     they    very    often    do    not    trouble 
themselves  very  much  as  to  the  time  the 
policy   comes  forward  ;     and   in    support   of 
that  view  the  plaintiir  produced  a   number 
of    slips,   some  initialled    by  the  defendant. 
himself,  in  which  it  appeared  there  had  been 
a  long   interval — of   weeks   and    months   in 
some    instances — between    the   date   of   the 
slip   and   the   date   of   the   policy.     On    t la- 
other   hand,    witnesses  were   called  for   the 
defendant,  who  said  that  the  understanding 


was  that  the  policy  was  to  be  put  forward 
promptly,  and  if  it  was  not  put  forward,  the 
transaction  ought  to  be  regarded  as  being 
at  an  end.  But,  again,  no  single  instance 
could  be  adduced  by  any  of  those  witnesses 
to  throw  light  on  a  supposed  course  of  busi- 
ness, and  1  am  satisfied  that  the  defendant's 
contention  on  this  point  is  wrong.  .  .  . 
There  must  necessarily  be  an  interval  of 
time  between  initialling  the  slip  and  the 
completion  of  the  policy,  during  which 
preparations  could  be  made  for  laying  the 
policy  before  the  underwriters  for  their 
signature.  What  is  the  position  of  the 
underwriter  meanwhile  ?  Clearly  he  is  on 
the  risk.  Then,  according  to  the  argument, 
if  the  policy  be  put  forward  within  a  reason- 
able time  he  is  bound  to  sign  it — legally 
bound  to  sign  it.  Then  in  the  interval  he  is 
upon  the  risk  ;  but  according  to  the  defen- 
dant's argument  this  proviso  would  enable 
the  assured  at  the  expiration  of  a  reasonable 
(•in  10  to  be  off.  Having  kept  the  under- 
writer on  the  risk  and  the  interval  being  so 
ended,  he  could  say,  '  1  avail  myself  of  that 
proviso  which  is  to  be  treated  as  part  of  the 
slip,  and  I  get  rid  of  my  liability  to  pay  the 
premium.'  When  the  defendant's  witnesses 
were  examined,  they  were  compelled  to 
prove  a  course  of  conduct  which  was  totally 
inconsistent  with  such  a  state  of  things." 
(/)  Hid. 
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Sub-sect.  1.     The  Form  of  the  Policy. 

A  Lloyd's  fire  policy  is  'framed  in  the  same  general  lines  as  an  ordinary 
fire  policy,  and  bears  no  resemblance  to  the  form  of  Lloyd's  policy  used  in 
marine  insurance  (g).  The  principal  points  to  be  noted  about  its  form  are 
the  following,  namely  :— 

(1)  Contents  of  a  Lloyd's  policy.  The  contents  of  a  Lloyd's  policy 
are  as  follows,  namely  :— 

(1)  The  name  of  the  assured,  together  with  a  description  of  his  occu- 

pation, if  material  (h). 
(ii)  A  recital  that  the  premium,  specifying  its  amount  per  cent,  has 

been  paid  (/'). 
(iii)  The  purpose  of  the  policy,  to  insure  against  loss  or  damage  by 

fire  (k). 

(iv)  The  amount  of  insurance  (I). 
(v)  The  subject-matter  of  insurance  (ni),  including,   where  material, 

a  description  of  its  locality  (n). 
(vi)  The  duration  of  the  policy  (o).     The  policy  sometimes  contains 

a  provision  allowing  fifteen  days  for  renewal  (p). 
(vii)  The  undertaking  of  the  underwriters  to  pay  to  the  assured  (q), 

their  proportion  of  all  such  loss  or  damage  by  fire  as  may  happen 

to  the  subject-matter  of  insurance  or  any  part  thereof  during 

the  continuance  of  the  policy  (r). 
(viii)  The  subscription  of  the  underwriters. 

(2)  Express    conditions.     A    Lloyd's    policy    formerly    contained    no 
express  conditions  (s).     At  the  present  time,  however,  it  is  usual  to  insert 
in  the  policy  conditions  relating  to  one  or  other  of  the  following  matters, 
namely  : — 

(i)  Exceptions.  The  underwriters  are  exempted  from  liability  in 
in  respect  of  insurrection,  riots,  civil  commotion  or  military 
or  usurped  power  (<). 

(ii)  False  and  fraudulent  claims,  whether  as  regards  amount  or  other- 
wise. In  the  event  of  any  such  claim  the  policy  is  to  become 
void,  and  all  claim  thereunder  to  be  forfeited  (u). 

(g)  For  the  form  of  Lloyd's  marine  policy,  (see  Marine  Insurance  Act,  1906  (6  Edw.  7, 

see  Marine  Insurance  Act,  1906  (6   Edw.  7,  c.   41),  Sched.   L),   which  may  be  assigned 

c.  41),  Sched.  I.  along  with  the  subject-matter  of  insurance 

(h)  See  p.  164,  ante.  without  the  consent  of    the  insurers  (ibid., 

(i)  See  p.  368,  ante.  s.  50  (1)).     It  is  possible,  therefore,  that  a 

(k)  See  p.  61,  ante.  fire  policy  containing  these  words  is  equally 

(1)  See  p.  47,  ante.  assignable   without   the   consent   of   the   in- 

(m)  See  p.  158,  ante.  surers,    and    is    thus    an    exception    to    the 

(n)  See  p.  161,  ante.  ordinary  rule,  as  to  which  see  p.  215,  ante, 
(o)  See  p.  167,  ante.  (r)  As  to  the  extent  of  the  liability  of  each, 

(p)  See      Appendix      II.         As      to      the  see  p.  376,  post. 

renewal  of    policies    generally,    see    p.   171,  (s)  As  to  the  conditions  which  are  to  be 

ante.  implied  in  all  policies,  see  p.  113,  ante. 

(q)  The  words  of  Lloyd's  fire  policy,  "to  (t)  As  to  the  effect  of  these  words,   see 

the    assured,    his    or    her    heirs,    executors,  p.  68,  ante. 

administrators,  and  assigns  "  are  the  same  (u)  As  to  fraudulent  claims  generally,  see 

as  in  a  Lloyd's  policy  of  marine  insurance  p.  259,  ante. 
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(iii)  Average.  An  assured  who  is  nuclei-insured  is  called  upon  to  bear 
a  rateable  share  of  the  loss  (x). 

Sub-sect.  2.     Incorporation  of  other  Policies. 

Where  there  are  other  policies  in  existence  which  have  been  effected 
by  the  assured  upon  the  same  subject-matter,  it  is  not  unusual  to  insert 
in  the  Lloyd's  policy  a  clause  referring  to  the  other  policies  and  giving 
the  underwriters  the  benefit  of  their  terms  (?/). 

Where  the  clause  provides  that  the  Lloyd's  policy  is  to  be  subject  to 
tin-  same  conditions  as  the  policy  referred  to  (2),  such  conditions  are 
incorporated  into  the  Lloyd's  policy,  and  a  failure  on  the  part  of  the  assured 
to  comply  with  them  has  the  same  consequences  as  in  the  case  of  the  policy 
which  actually  contains  them  («).  Thus,  where  the  policy  referred  to 
in  the  clause  contains  conditions  providing  for  notice  to  be  given  of  the 
cesser  of  any  insurance  previously  effected,  and  for  the  avoidance  or  cancel- 
lation of  the  policy  in  the  event  of  such  notice  not  being  duly  given,  a 
failure  to  give  notice  to  the  underwriters  of  the  cesser  of  this  policy  relieves 
them  from  liability  (b). 

In  addition  to  incorporating  the  conditions  of  the  other  policy,  the 
clause  may  contain  a  statement  that  the  rate  of  premium  (c),  or  the  interest 
insured  (d),  is  to  be  the  same  as  in  the  policy  referred  to.  This  statement 
is  to  be  construed  as  a  condition  precedent  to  the  validity  of  the  Lloyd's 
policy,  since  it  is  intended  for  the  protection  of  the  underwriters  (e}.  It 

(x)  As  to  the  form  of  the  average  clause  probably   correct,    that   they    inserted    this 

which    is     iisually    printed    on    a    Lloyd's  clause    in    the    policy    because,    not    being 

policy,   see  Appendix  II.  ;   as  to  its  effect,  accustomed  to  take  fire  risks,  they  desired 

see  p.  349,  ante.     It  is  not,  however,  neces-  to   make  their  contract  similar  to   that  of 

sary  to   set  out  the  clause  if  the   policy  is  some  well-known  fire  office."     For  examples 

expressed  to   be  subject  to   average  (Acme  of  such  clauses,  see  the  cases  cited  through- 

Wood  Flooring  Co.  v.  Marten  (1904),  9  Com.  out  this  section  ;  and  compare  p.  363,  ante. 

C'as.  157).  (z)  Sulphite   Pulp   Co.    v.    Faber,    supra; 

(y)   Walker   and  Son   v.    Uzielli   (1896),    1  Bancroft  v.  Heath  (1901),  6  Com.  Cas.  137, 

Com.  Cas.  452,  per  MATHEW,  J.,  at  p.  455  :  C.  A.  ;  Barnard  v.  Faber  (1893),  1  Q.  B.  340, 

"  It  is  clear  that  the  object  of  Lloyd's  under-  C.  A.  ;    Walker  and  Son  v.  Uzielli,  supra. 

writers   when   making  these   fire   policies  is  (a)  Sulphite  Pulp  Co.  v.  Faber,  supra.     As 

to  adopt  the  convenient  course  of  following  to  the  effect  of  a  breach  of  condition  generally, 

the    terms    and    conditions    of    insurances  seep.  119,  ante. 

effected  with  fire  insurance  companies.    They  (6)  Sulphite  Pulp  Co.  v.  Faber,  supra.     As 

therefore    introduce    into    their    policies    a  to  conditions  of  this  kind,  see  p.  228,  ante. 

clause  giving  themselves  the  benefit  of  the  (c)  Sulphite    Pulp    Co.    v.   Faber,    supra; 

terms  upon  which  those  companies  insure.  Bancroft  v.   Heath,  supra  ;   Walker  and  Son 

In  this  case  the  policy  of  the  defendant  was  v.    Uzielli,  supra,  where  the  premium  pay- 

'  warranted   same   premium    and   conditions  able  under  the  Lloyd's  policy  was  warranted 

as  the  Union  Assurance  Society,'   and  the  to  be  the  highest  rate. 

conditions  of  the  policy   of  that  company  (d)  Barnard  v.  Faber,  supra  ;   Walker  and 

are  therefore  incorporated  with  the  policy  Son  v.    Uzielli,  supra  ;  Sulphite  Pulp  Co.  v. 

in  question."      Sulphite  Pulp  Co.  v.  Faber  Faber,  supra. 

(1895),   1  Com.   Cas.    146,  where  the  policy  (e)  Barnard   v.    Faber,   supra,    where   the 

contained  a  clause  providing  that  it  should  clause  was  "  warranted  to  be  on  same  rate, 

be  subject  to  the  same  premium  terms  and  terms,  and  identical  interest  as  Union  In- 

conditions  as  a  policy  or  policies  of  the  North  surance    Company    £800    and    Glasgow    In- 

Hritish    and    .Mercantile    Co.    for   £1500    on  surance  Company  £700,  and  to  follow  their 

identical    interest,    and    Lord    RUSSELL    of  settlements, ''  and  BOWEN,  L.J.,  said  at  p.  343: 

Killowen,  C.J.,  at  p.  151  :    "  The  defendant  '  The  object  of  this  clause  is  to  have  other 

contended,  and  1  think  their  contention  is  companies  or  underwriters  in  the  same  boat 
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is  usually  introduced  by  the  word  "  warranted,"  though  this  is  immaterial 
since  it  is  equally  a  condition  precedent  if  the  word  is  omitted  (/). 
Where,  therefore,  it  appears  that  the  rate  of  premium  (g),  or  the  interest 
insured  (h),  is  different  in  the  two  policies,  the  condition  is  broken,  and 
the  Lloyd's  policy  is  avoided  (i).  Similarly,  where  the  Lloyd's  policy 
contains  a  reference  to  the  sum  insured  by  the  other  policy  (k),  the  accuracy 
of  the  reference  is  also  a  condition  precedent,  and  a  misstatement  of  the 
sum  so  insured  therefore  discharges  the  underwriters  from  liability  (I). 

The  Lloyd's  policy  may  also  contain  a  clause  to  the  effect  that  the 
underwriters  are  to  pay  the  same  percentage  as  may  be  settled  upon  the 
other  policy  (m).  Under  this  clause,  which  is,  strictly  speaking,  a  con- 
dition subsequent  (n)  of  the  policy,  it  is  a  condition  precedent  to  the  right 
of  the  assured  to  recover  upon  the  Lloyd's  policy  that  the  liability  of  the 
other  insurers  upon  their  policy  should  have  been  established,  and  its 
amount  ascertained  (o).  If,  therefore,  the  assured  is  precluded  by  any 
condition  of  this  policy  from  enforcing  his  claim  under  it,  the  condition 


as  regards  the  particular  interest  and  the 
risk  to  be  covered  ;  and  the  clause  is  one 
which  is  intended  unquestionably  for  the 
protection  of  the  underwriters.  When  you 
have  arrived  at  that,  it  seems  to  me  you  have 
arrived  at  half  the  journey's  end,  because 
there  can  be  no  adequate  protection  to  under- 
writers if  you  relegate  them  to  a  cross-action. 
The  clause  is  intended  to  protect  them  against 
having  to  pay,  not  to  give  them  a  right  to 
bring  an  action  against  the  man  insuring 
with  them.  .  .  .  There  are  to  be  the  same 
rate,  the  same  terms,  the  identical  interest, 
as  in  the  case  of  the  two  other  companies.  It 
is,  therefore,  a  term  of  this  policy  that  there 
should  be  this  promise  ;  and  if  this  promise 
is  one  which  goes  to  the  root  of  the  whole 
engagement  and  transaction,  then  it  becomes, 
according  to  the  ordinary  principles  of 
ordinary  law,  a  condition — either  a  condition 
precedent,  or,  if  the  condition  is  one  which 
cannot  be  construed  as  a  condition  precedent 
and  must  be  a  condition  subsequent,  then  it 
becomes  a  condition  subsequent.  That 
arises  from  the  materiality  of  the  promise 
which  is  assumed  to  be  made,  and  the  making 
of  which  is  to  be  a  term  of  the  engagement 
or  transaction  into  which  the  underwriter 
has  entered.  .  .  .  The  '  same  rate  and 
identical  interest '  are  obviously  so  material 
to  the  transaction  that  we  can  only  construe 
them  as  creating  a  condition  precedent." 
Compare  p.  116,  ante. 

(/)  Barnard  v.  Faber,  [1893]  1  Q.  B. 
340,  C.  A.,  per  LINDLEY,  L.J.,  at  p.  342  : 
"  What,  I  apprehend,  the  underwriters 
mean  is  this,  '  Satisfy  us  that  these  two 
offices  have  insured  the  same  risk,  the 
same  interest,  at  the  same  rate,  and  we 
will  effect  this  insurance.'  I  cannot  myself 
think  that  the  term  '  warranted '  is  im- 
portant ;  for  I  should  construe  this  policy 
in  precisely  the  same  way  whether  the  word 


was  in  or  not.  I  do  not  think  the  policy  is 
made  plainer  by  the  introduction  of  that 
word.  I  look  upon  part  of  the  clause  as  a 
condition  precedent.  The  insurance  is  '  to  be 
on  the  same  rate,  terms,  and  interest '  as 
the  two  companies  which  are  named.  I 
regard  that  part  as  a  condition  precedent 
to  the  incurring  of  any  liability  at  all.  The 
remainder  of  the  clause  is  a  condition  subse- 
quent. Now,  unless  the  clause  is  so  read, 
in  what  position  would  the  underwriters 
find  themselves  ?  They  would  then  find 
that  they  had  come  under  an  obligation, 
and  that  they  were  thrown  back  upon  a 
cross-action  against  the  insured." 

(g)  Walker  and  Son  v.  Uzidli  (1896), 
1  Com.  Cas.  452  ;  Barnard  v.  Faber,  supra. 

(h)  Barnard  v.  Faber,  supra. 

(i)  As  to  the  underwriter's  option  to 
affirm  the  policy,  see  p.  122,  ante. 

(k)  Barnard  v.  Faber,  supra. 

(I)  Bancroft  v.  Heath  (1901),  6  Com.  Cas. 
137,  C.  A.,  where  the  Lloyd's  policy  was  on 
stock-in-trade,  contained  in  the  building 
insured  by  the  other  policy. 

(m)  See  Beauchamp  v.  Faber  (1898),  3 
Com.  Cas.  308  ;  Walker  and  Son  v.  Uzielli, 
supra  ;  Sulphite  Pulp  Co.  v.  Faber  (1895),  1 
Com.  Cas.  146. 

(n)  Barnard  v.  Faber,  supra,  per  LINDLEY, 
L.J.,  at  p.  342.  As  to  conditions  subsequent, 
see  p.  Ill,  ante. 

(o)  Beauchamp  v.  Faber,  supra,  per 
BIGHAM,  J.,  at  p.  311  ;  Sulphite  Pulp  Co.  v. 
Faber,  supra,  per  Lord  RUSSELL  of  Killowen, 
C.J.,  at  p.  153  :  "  A  further  point  was  dis- 
cussed, which  was  founded  on  the  later 
words  of  the  second  clause  in  the  defendant's 
policy,  viz.  '  In  case  of  loss  it  is  agreed  to 
settle  hereon  according  to  the  adjustment 
adopted  by  the  said  company  or  companies.' 
The  effect  of  these  words  is  not  so  clear,  and 
...  it  is  not  necessary  that  I  should  give 
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precedent  to  the  liability  under  the  Lloyd's  policy  has  not  been  performed, 
and  he  cannot  recover  upon  that  policy  either  (p). 


fritb-scct.  3.     The  Liability  oj  the  Underwriters. 

( )n  the  happening  of  a  loss,  the  claim  against  the  underwriter  is  usually 
put  forward  by  the  broker  (q),  who  settles  the  amount  of  the  loss  in  accord- 
ance with  the  ordinary  principles  governing  the  ascertainment  of  the 
loss  (r),  and  indorses  it  upon  the  policy.  He  then  presents  the  policy  to  the 
underwriter,  who,  if  he  agrees  to  the  amount,  initials  it  (s).  If  the  under- 
writer disput  es  his  liability  or  the  amount  of  the  loss,  the  question  in  dispute 
will,  unless  the  parties  agree  to  refer  it  to  arbitration,  or  unless  an  arbi- 
tration clause  is  incorporated  into  the  Lloyd's  policy  from  another 
policy  (f),  be  decided  by  an  action  upon  the  policy  (//).  The  liability  of 
each  underwriter  is  limited  by  the  amount  of  his  subscription  (x),  and  he 
cannot,  therefore,  even  where  other  underwriters  upon  the  same  policy 
become  insolvent,  be  compelled  to  pay  more.  Moreover,  the  contract, 
of  insurance  being,  in  every  sense  of  the  word,  a  several  contract  (y),  a  judg- 
ment against  one  underwriter  does  not  bind  the  others.  It  is,  therefore, 
necessary,  strictly  speaking,  to  sue  each  underwriter  individually  (z), 
though,  in  practice,  the  action  is  usually  brought  against  the  first  under- 
writer who  signed  the  policy  for  the  amount  of  his  subscription,  the 
remaining  underwriters  undertaking  to  abide  by  the  result  (a). 


a  decision  upon  them.  But  I  think  it  right 
to  say  that  I  should  have  great  difficulty  in 
arriving  at  any  other  conclusion  than  that 
they  imply  a  warranty  and  a  condition  that 
the  adjustment  of  the  North  British  and 
.Mercantile  should  be  a  condition  precedent 
to  payment  by  the  defendants." 

(  p)  BeaucJtamp  v.  Faber  (1898),  3  Com. 
Cas.  308,  per  BIOHAM,  J.,  at  p.  311. 

(q)  Graver  and  Graver  v.  Mai  heirs  (1910), 
15  Com.  Cas.  249,  per  HAMILTON,  J.,  at 
p.  260. 

(>•)  See  p.  277,  ante. 

(s)  This  does  not  preclude  him  from  after- 
wards contesting  liability  even  on  grounds 
known  to  him  at  the  time  (Herbert  v.  Cham- 
pion (1807),  1  Camp.  134  (marine  insurance) ; 
Shepherd  \.  Chewier  (1807),  1  Camp.  274 
(marine  insurance)). 

(1)  See  p.  374,  ant,. 

(u)  See  p.  279,  ante.  Sometimes  a  Lloyd's 
policy  contains  an  arbitration  clause. 

(x)  See  p.  60,  ante. 


(y)  Anglo-Calif ornian  Bank,  Ltd.  v.  Lon- 
don und  Provincial  Marine  and  General 
Insurance  Co.,  Ltd.  (1906),  10  Com.  Cas.  1 
(guarantee),  per  WALTON,  J.,  at  p.  8. 

(z)  Arnould  on  Marine  Insurance,  8th  ed., 
s.  1270.  The  existence  of  a  partnership 
between  underwriters  is  not  recognized 
(compare  Aubert  v.  Maze  (1801),  2  Bos.  &  P. 
(marine  insurance)).  It  is  usual,  however, 
for  one  underwriter  to  be  expressly  autho- 
rised to  underwrite  policies  on  behalf  of 
several  others  (see  Thompson  v.  Adams  (1889), 
23  Q.  B.  D.  361,  per  MATHEW,  J.,  at  p.  362), 
who  are  called  his  "  names,"  and  they  are 
consequently  liable  upon  the  policies  which 
he  underwrites  on  their  behalf,  even  though 
he  does  so  fraudulently  (Hambro  v.  Bur  muni, 
(1904]  2  K.  B.  10,  ('.'  A.,  reversing  [1903]  2 
K.  B.  399  (guarantee  policy)).  In  this  case 
they  must  nevertheless  be  sued  individually. 

(n)  A  formal  undertaking  is  usually  given 
by  the  solicitors  acting  on  their  behalf. 
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THE  business  of  fire  insurance,  as  carried  on  by  English  insurers,  is  not 
confined  exclusively  to  England  and  Wales,  but  extends  to  countries, 
whether  forming  part  of  the  British  Dominions  or  not  (a),  which  are  outside 
the  jurisdiction  of  the  English  Court.  On  the  other  hand,  insurers  who 
are  not  English,  whether  they  are  domiciled  in  Scotland  or  Ireland,  or 
whether  their  domicile  is  outside  the  United  Kingdom  altogether,  are 
entitled  to  carry  on  fire  insurance  business  in  England,  provided  that  they 
comply  with  the  statutory  requirements  in  that  behalf  (b).  Moreover, 
there  is  a  considerable  amount  of  re-insurance  business  carried  on  between 
English  and  foreign  insurers.  It  therefore  becomes  necessary  to  con- 
sider— 

(1)  How  far  the  English  Courtis  empowered  to  decide  questions  arising 
upon  contracts  of  fire  insurance,  where  the  subject-matter  of  insurance 
is  situate  out  of  the  jurisdiction  (c),  or  where  one  of  the  contracting  parties 
is  not  resident  within  the  jurisdiction  (d). 

(2)  Whether  such  questions,  where  they  fall  within  the  jurisdiction 
of  the  English  Court,  are  to  be  decided  by  reference  to  the  law  of  England, 
or  to   some   other   system  of   law  (e)  ;    and  in   the   latter  case  by  what 
method  the  law  applicable  is  to  be  ascertained  (/ ),  and, 

(3)  What  is   the  position  generally,   where   one   of   the   contracting 
parties  is  an  alien  (</). 

(a)  As  to  the  provisions  of  the  Assurance  the  members  of    a  foreign    corporation,  see 
Companies  Act,  1909  (9  Edw.  7,  c.  49)  on  Bateman  v.  Service  (1881),  6  A.  C.  386  P.  C. 
the  point,  see  p.  416,  post.  (company) ;   and  compare  Risdon  Iron  and 

(b)  A  Scotch  or  Irish  insurance  company  Locomotive  Works  v.  Furness,  [1906]  1  K.  B. 
is  subject  to  the  Assurance  Companies  Act,  49,  C.  A.  (company). 

1909  (9  Edw.  7,  c.  49),  with  the  necessary  (c)  gee  p.  333,  posL 
modifications,  in  the  same  way  as  an  English  /  ™  gee       g7g        ^ 
company  (see  ibid.,  ss.  1,  29).  For  the  special  -270' 
statutory  provisions  relating  to  foreign  insur- 
ance companies,  see  p.  55,  ante.     As  to  the  (/)  See  p.  380,  post. 
effect  of  a  provision  limiting  the  liability  of  (g)  See  p.  384,  post. 
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SECT.  1.     THE  JURISDICTION  OF   THE  ENGLISH   COURT. 

The  High  Court  of  Justice  has  clearly  jurisdiction  where  the  contract 
of  insurance  is  made  in  England,  and  is  to  be  performed  in  England,  even 
though  the  insurers  are  not  domiciled  within  the  jurisdiction,  provided 
that  the  requisite  steps  are  taken  to  bring  them  before  the  court  (h). 
Except  in  the  case  of  Scotch  or  Irish  insurers,  there  is  no  difficulty  in  doing 
so,  since  all  foreign  insurers  carrying  on  business  in  the  United  Kingdom 
must  have  a  duly  registered  address  for  service  situate  in  each  part  of  the 
United  Kingdom  in  which  they  carry  on  business  (?').  Insurers  who  are 
domiciled  in  Scotland  or  Ireland,  whether  they  are  incorporated  or  not, 
must,  however,  be  sued  in  Scotland  or  Ireland,  as  the  case  may  be  and 
cannot  be  sued  in  England  (/r),  unless,  as  is  usually  the  case  (I),  they  have 
expressly  bound  themselves  to  accept  service  of  any  proceedings  against 
them  through  an  agent  in  England  (m). 

Where,  on  the  other  hand,  the  insurers  are  domiciled  in  England,  an 
action  will  lie  against  them  whether  the  contract  of  insurance  was  made 
in  England  or  abroad,  and  the  place  where  the  contract  is  to  be  performed 
is  for  the  purpose  of  jurisdiction  immaterial  (n).  The  English  Court 


(h)  As  to  service  out  of  the  jurisdiction, 
see  generally  R.  S.  C.  Ord.  XI. 

(t)  See  p.  55,  ante.  Apart  from  this  pro- 
vision, service  out  of  the  jurisdiction  can  be 
ordered  under  the  R.  S.  C.  Ord.  11,  r.  1  (c). 
This  will  be  necessary  where  the  contract  is 
made  abroad,  but  provides  for  payment  of 
losses  to  be  made  in  England ;  compare 
M utzenbecher  v.  La  Aseguradora  Espafwla, 
[1906]  1  K.  B.  254,  C.  A.  (wrongful  dismissal), 
where  the  contract  was  made  abroad  between 
a  foreign  insurance  company  and  the  agent 
whom  it  proposed  to  employ  in  England, 
and  the  dismissal  took  place  in  England. 

(k)  R,  S.  C.  Ord.  11,  r.  1  (e) ;  Jones  v. 
Scottish  Accident  Insurance  Co.  (1886),  17 
Q.  B.  D.  421  (accident  insurance),  where  the 
policy  had  been  issued  through  an  agent 
within  the  jurisdiction,  to  whom  the  pre- 
miums were  paid ;  Watkins  v.  Scottish 
Imperial  Insurance  Co.  (1889),  23  Q.  B.  D. 
285  (life  assurance),  where  the  company  had 
its  registered  office  in  Scotland,  but  had 
branch  offices  in  England,  and  a  head  branch 
office  in  London.  Compare  Lenders  v. 
Anderson  (1883),  12  Q.  B.  D.  50  (contract). 

(I)  Similar  provisions  are  inserted  in 
policies  issued  by  English  companies  as  to 
acceptance  of  service  in  Scotland  or  Ireland. 

(m)  Montgomery  v.  Liebenthal,  [1898]  1 
Q.  B.  487,  C.  A.  (sale  of  goods).  Compare 
Moloney  \.  Tulloch  (1835),  1  Jones,  Ir.  Ex. 
114  (life  assurance),  where  an  English  com- 
pany was  held  by  its  conduct  to  have  agreed 
to  accept  service  of  proceedings  in  Ireland, 
and  PENNEFATHEK,  B.,  said  at  p.  115: 
'  The  decision  of  the  Court  does  not  assume 
that  the  merits  are  the  one  way  or  the 


other  ;  but  says  that  a  company  which  has 
dealt  in  this  country  ;  which  holds  an  office 
in  this  country  for  the  receipt  of  premiums  ; 
where  the  entire  contract  is  made ;  and 
where  the  office  is  still  open  for  future  con- 
tracts, does  by  such  contract  enter  into  an 
engagement  that  for  all  purposes  of  suit  their 
office  here  shall  be  considered  as  their  dwelling- 
house.  This  matter  has  been  decided  over 
and  over  again.  If  it  was  res  integra  I  would 
not  decide  it  sitting  alone  ;  but  the  Court 
after  very  full  consideration  of  all  the  cases 
came  to  a  very  clear  opinion  that  such  an 
application  as  the  present  ought  to  be 
granted  ;  and  that  the  holding  open  an  office 
in  this  country  by  an  insurance  company, 
where  in  point  of  fact  the  contract  is  made, 
though  the  instrument  may  be  formally 
completed  in  London,  is  an  undertaking  on 
the  part  of  the  company  that  their  office  is 
to  be  considered  their  residence,  not  only 
for  the  purpose  of  receiving  premiums,  but 
also  of  enforcing  the  contract."  Compare 
M'Cullagh  v.  Wood  (1838),  1  Craw.  &  D. 
(Law  and  Equity  Ir.)  264  (life  assur- 
ance). 

(n)  R.  S.  C.  Ord.  11,  r.  1  (c).  The  English 
Court  might,  however,  decline  to  exercise  its 
jurisdiction  on  the  ground  that  the  court  of 
the  foreign  country  was  the  more  convenient. 
The  judgment  of  a  foreign  court  may  be  sued 
on  in  this  country,  and  the  writ  may  be 
specially  indorsed  under  R.  S.  C.  Ord.  3, 
r.  6  (Grant  v.  Easton  (1883),  53  L.  J.  (Q.  B.)  68 
(contract).  Payment  under  a  foreign  judg- 
ment upon  the  policy  is  a  complete  bar 
(Equitable  Life  Assurance  Co.  v.  Perrault 
(1882),  26  L.  Can.  Jur.  382  (life  assurance)). 
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would  appear  to  have  jurisdiction  in  such  a  case,  notwithstanding  that 
the  subject-matter  of  insurance  may  be  foreign  immovable  property,  in- 
asmuch as  no  question  of  title  is  involved,  and  the  contract  is  one  of  a 
purely  personal  character  (o). 

The  jurisdiction  of  the  English  Court  may,  however,  be  ousted  in  the 
following  cases,  namely  :— 

(1)  Where  it  is  the  manifest  intention  of  the  parties  that  the  English 
court  shall  not  have  jurisdiction  (p). 

(2)  Where  the  contract   of  insurance,   though  made  in  England,  is 
wholly  to  be  performed  abroad,  and  both  the  assured  and  the  insurers 
are  foreigners  (q). 


SECT.  2.  THE  PROPER  LAW  OF  THE  CONTRACT. 

The  proper  law  of  the  contract,  that  is  to  say,  the  law  by  which  the 
interpretation  and  effect  of  the  policy  are  to  be  governed  is  to  be  deter- 
mined by  reference  to  the  intention  of  the  parties  (r).  The  English  court 
is  not,  however,  deprived  of  its  jurisdiction  by  reason  of  it  appearing  that 
the  parties  intended  their  contract  to  be  governed  by  the  law  of  a  foreign 
country  (s),  any  more  than  a  foreign  court  would  be  deprived  of  jurisdiction 
in  the  case  of  the  policy  being  governed  by  English  law  (t).  In  such  a  case 


It  is  no  defence  to  an  action  on  a  foreign 
judgment  that  the  insurers  are  an  English 
company,  if  the  company  was  incorporated 
for  the  purpose  of  carrying  on  business  in 
the  foreign  country  concerned,  and  the 
proceedings  there  were  regular  (Waydell  v. 
Provincial  Insurance  Co.  (1862),  21  U.  C.  Q.  B. 
612,  where  a  judgment  duly  obtained  in  New 
York  by  an  assignee  of  the  policy  was  held 
enforceable  against  a  Canadian  insurance 
company).  As  to  the  enforcement  of  Scotch 
and  Irish  judgments  in  England,  see  Judg- 
ments Extension  Act,  1880  (31  &  32  Viet.  c. 
54). 

(o)  See  p.  383,  post. 

(p)  Austrian  Lloyd  Steamship  Co.  v. 
Gresham  Life  Assurance  Society,  Ltd.,  [1903] 

1  K.  B.  249,  C.  A.  (life  assurance),  where  the 
policy  issued  in  Buda  Pesth  by  the  agent  of 
an  English  company,  contained  a  condition 
expressly  agreeing  to  the  jurisdiction  of  the 
courts  of  Buda  Pesth.     But  the  intention  of 
the  parties  must  be  clearly  shown  (Buenos 
Ayrcs   and   Ensenada   Port   Railway   Co.    v. 
Northern  Railway  Co.  of  Buenos  Ayres  (1877), 

2  Q.  B.  D.  210  (rent),  where  the  court  held 
that  an  action  would  lie  here,  notwithstand- 
ing an  express  provision  of  the  laws  of  the 
Argentine  Republic  that  powers  of  adjusting 
all  rights  arising  out  of  the  construction  in 
respect  of  which  the  claim  arose  were  vested 
in  the  Government,  since  that  did  not  show 
that  a  contract  by  which  a  money  compensa- 
tion is  agreed  to  be  paid  by  the  defendants 
to  the  plaintiffs  for  the  beneficial  use  by  the 
defendants   of   the    plaintiffs'    construction, 


might  not  be  enforced  before  another 
forum). 

(q)  St.  Gobain,  Chauny,  and  Cirey  Co.  v. 
Hoyermann's  Agency  (1892),  2  Q.  B.  96,  C.  A. 
(sale  of  goods). 

(r)  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446 
P.  C.,  following  Hamlyn  and  Co.  v.  Talisker 
Distillery,  [1894]  A.  C.  202  (contract)  ; 
Jacobs  v.  Credit  Lyonnais  (1884),  12  Q.  B.  D. 
589,  C.  A.  (contract),  per  BOWEX,  L.J.,  at 
p.  600  :  "  Certain  presumptions  or  rules  in 
this  respect  have  been  laid  down  by  juridical 
writers  of  different  countries  and  accepted 
by  the  Courts,  based  upon  common  sense, 
upon  business  convenience,  and  upon  the 
comity  of  nations  ;  but  these  are  only  pre- 
sumptions or  primd  facie  rules  that  are 
capable  of  being  displaced,  wherever  the 
clear  intention  of  the  parties  can  be  gathered 
from  the  document  itself  and  from  the 
nature  of  the  transaction."  See  also  British 
South  Africa  Co.  v.  De  Beers  Consolidated 
Mines,  Ltd.  (1910),  2  Ch.  502,  C.  A. 
(mortgage),  per  KENNEDY,  L.J.,  at  p.  523  ; 
Lloyd  v.  Guibert  (1865),  L.  R.  2  Q.  B. 
115  Ex.  Ch.  (charter  party),  per  WILLES, 
J.,  at  pp.  120,  122,  stating  that  the  ques- 
tion is  not  so  much  by  what  general  law 
the  parties  intended  that  the  transaction 
should  be  governed,  but  rather  to  what 
general  law  it  is  just  to  presume  that  they 
have  submitted  themselves  in  the  matter. 

(s)  See  the  cases  cited  throughout  this 
section. 

(t)  Parkcn  v.  Royal  Exchange  Assurance 
Co.  (1846),  8  Dunl.  (Ct.  of  Sess.)  365  (life 
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the  English  Court  must  endeavour  to  ascertain  the  foreign  law  applicable, 
;ii id  apply  it  to  the  best  of  its  ability  (u). 

If  the  policy  expressly  provides  that  it  is  to  be  governed  either  wholly 
or  partially  (x)  by  the  law  of  a  particular  country,  the  intention  of  the 
parties  is  clear,  and  the  law  of  that  country  must  be  applied  accordingly  (y). 
The  intention  is  equally  clear  where  the  policy  provides  that  the  insurers 
agree  to  be  bound  in  all  things  by  the  jurisdiction  and  decision  of  the 
courts  of  a  particular  country  (z). 

Where  there  is  no  provision  in  the  contract  relating  to  the  law  to  be 
applied,  the  intention  of  the  parties  must  be  ascertained  by  reference  to 
I  he  language  of  the  policy  and  the  surrounding  circumstances  (a).  For 
this  purpose  the  following  rules  are  to  be  applied,  namely  :— 

(1)  The  law  applicable  is,  prima  facie,  presumed  to  be  that  of  the 
place  where  the  contract  is  made  (fo).  This  presumption  is  not,  however, 


assurance),  where  it  was  held  that,  although 
the  policy  in  question  was  an  English  policy, 
issued  by  an  English  company,  and  although 
the  pursuer  was  domiciled  in  England,  the 
Scottish  Courts  were  competent  to  try  the 
action;  Thompson  v.  North  British  and 
Mercantile  Insurance  Co.  (1868),  6  Macph. 
(Ct.  of  Sess.)  310  (life  assurance). 

(u)  Re  Suse  and  Sibeth,  Ex  parte  Dever 
(1887),  18  Q.  B.  D.  660,  C.  A.  (life  assurance), 
per  Lord  ESHER,  M.R.,  at  p.  664. 

(x)  The  extent  to  which  the  foreign  law  is 
incorporated  is  a  mere  question  of  construc- 
tion of  the  policy  (ibid.,  per  FRY,  L.J.,  at 
p.  668);  Jacobs  v.  Credit  Lyonnais  (1884),  12 
Q.  B.  D.  589,  C.  A.  (contract),  per  BOWEX, 
L.J.,  at  p.  604. 

(y)  Greer  v.  Poole  (1880),  5  Q.  B.  D.  272 
(marine  insurance),  per  LUSH,  J.,  at  p.  274  : 
"  It  is  no  doubt  competent  to  an  underwriter 
on  an  English  policy  to  stipulate,  if  he  think 
fit,  that  such  policy  shall  be  construed  and 
applied  in  whole  or  in  part  according  to  the 
law  of  any  foreign  state,  as  if  it  had  been 
made  in  and  by  a  subject  of  the  foreign 
state."  Jacobs  v.  Credit  Lyonnais,  supra, 
per  BOWEX,  L.J.,  at  p.  599;  compare  Mont- 
gomery v.  Liebenlhal,  [1898]  1  Q.  B.  487, 
C.  A.  (sale  of  goods),  where  the  contract  con- 
tained a  clause  providing  not  only  that  the 
English  court,  or  English  arbitrators,  as  the 
case  might  be,  should  have  exclusive  jurisdic- 
tion over  all  disputes  arising  under  the 
contract,  but  also  that  such  disputes  should 
be  settled  by  English  law  whatever  the 
domicil,  residence,  or  place  of  business  of  the 
contracting  parties  might  be  or  become. 

(z)  Royal  Exchange  Assurance  Corporation 
v.  Sjoforsakrings  Aktiebolaget  Vega,  [1902] 
2  K.  B.  384,  C.  A.  (marine  insurance). 

(a)  British  South  Africa  Co.  v.  De  Beers 
Consolidated  Mines,  Ltd.,  [1910]  2  Ch.  502, 
C.  A.  (mortgage),  per  KENNEDY,  L.J.,  at  p.  523  : 
"  Now  in  ascertaining  the  proper  law  of  a 
contract,  that  which  we  have  to  seek  is  the 
intention  of  the  contracting  parties.  .  .  .  To 


this  intention,  in  the  absence  of  express  decla- 
ration on  their  part,  we  must  be  guided  by 
applying  to  the  language  of  the  contract 
itself  sound  ideas  of  business  convenience 
and  sense,  and  by  justly  appraising  the 
inferences  to  be  drawn  from  the  nature  of 
the  transaction,  and  the  place  and  circum- 
stances of  its  machinery  and  of  its  contem- 
plated performance." 

(b)  Pattison  v.  Mills  (1828),  1  Dow.  &  Cl. 
342  H.  L.,  where  an  English  fire  insurance 
company,  through  an  agent  in  Scotland, 
insured  a  ship  against  loss  by  fire,  such  an 
insurance  being  then  forbidden  by  English 
law,  but  not  by  Scotch  law,  and  it  was  held 
that  the  assured  was  entitled  to  recover 
upon  the  agreement  as  made  in  Scotland,  and 
that  he  was  not  bound  by  a  limitation  in- 
serted in  the  policy,  without  his  knowledge, 
by  the  head  office  in  London.  Peninsular  and 
Oriental  Steam  Navigation  Co.  v.  Shaw  (1865), 
3  Moore  P.  C.  (x.  s.)  272,  290  (carrier) : 
"  The  general  rule  is,  that  the  law  of  the 
country  where  a  contract  is  made  governs  as 
to  the  nature,  the  obligation,  and  the  inter- 
pretation of  it.  The  parties  to  a  contract 
are  either  the  subjects  of  the  Power  there 
ruling,  or  as  temporary  residents  owe  it  a 
temporary  allegiance  :  in  either  case  equally 
they  must  be  understood  to  submit  to  the 
law  there  prevailing,  and  to  agree  to  its  action 
upon  their  contract.  It  is,  of  course, 
immaterial  that  such  agreement  is  not  ex- 
pressed in  terms  ;  it  is  equally  an  agreement 
in  fact,  presumed  de  jure,  and  a  foreign  court 
interpreting  or  enforcing  it  on  any  contrary 
rule  defeats  the  intention  of  the  parties  as 
well  as  neglects  to  observe  the  recognised 
comity  of  nations.  Their  Lordships  are 
speaking  of  the  general  rule  ;  there  are,  no 
doubt,  exceptions  and  limitations  upon  its 
applicability."  Scottish  Provident  Institution 
v.  Cohen  and  Co.  (1888),  16  R.  (Ct.  of  Sess.) 
112  (life  assurance)  ;  Citizens  Insurance  Co.  of 
Canada  v.  Parsons  (1881),  7  A.  C.  96  P.  C.  (life 
assurance) ;  Jacobs  v.  Credit  Lyonnais,  supra, 
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conclusive  (c),    and    may    be    rebutted    by    evidence    of    a    contrary 
intention  (d). 

In  dealing  with  a  policy  of  fire  insurance  effected  with  English  insurers 
through  an  agent  resident  abroad,  the  place  where  the  contract  is  to  be 
regarded  as  having  been  made,  depends  upon  the  powers  of  the  agent.  It 
is  therefore  necessary  to  distinguish  the  following  cases,  namely  :— 

(i)  Where  the  agent  has  himself  power  to  bind  his  principals  by  the 
contracts  which  he  makes,  the  contract  will  be  made  in  the  place 
where  the  agent  is,  since  the  position  is  the  same  as  if  the 
principal  were  there  himself  (e). 

(ii)  Where  the  agent's  powers  are  limited,  and  it  is  his  duty  to  transmit 
all  proposals  for  insurance  to  his  principals  in  England,  who 
alone  have  power  to  decide  as  to  their  acceptance  or  rejection, 
no  contract  comes  into  existence  until  there  is  an  acceptance 
of  a  particular  proposal  (/).  In  this  case  the  contract  is  made  in 
England,  although  the  acceptance  has  to  be  transmitted  abroad(g). 


per  BOWEN,  L.  J.,  at  p.  600,  citing  Robinson  v. 
Bland  (1762),  1  W.  Bl.  234  (contract),  and 
Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  115 
(charter  party),  per  WILLES,  J.,  at  p.  122  :  "  It 
is,  however,  generally  agreed  that  the  law 
of  the  place  where  the  contract  is  made,  is 
primd  facie  that  which  the  parties  intended, 
or  ought  to  be  presumed  to  have  adopted  as 
the  footing  upon  which  they  dealt,  and  that 
such  law  ought  therefore  to  prevail  in  the 
absence  of  circumstances  indicating  a  different 
intention,  as,  for  instance,  that  the  contract 
is  to  be  entirely  performed  elsewhere,  or  that 
the  subject-matter  is  immoveable  property 
situate  in  another  country,  and  so  forth  ; 
which  latter,  though  sometimes  treated  as 
distinct  rules,  appear  more  properly  to  be 
classed  as  exceptions  to  the  more  general  one, 
by  reason  of  the  circumstances  indicating  an 
intention  to  be  bound  by  a  law  different  from 
that  of  the  place  where  the  contract  is  made  ; 
which  intention  is  inferred  from  the  subject- 
matter  and  from  the  surrounding  circum- 
stances, so  far  as  they  are  relevant  to  construe 
and  determine  the  character  of  the  contract." 
Compare  Waydell  v.  Provincial  Insurance  Co. 
(1862),  21  U.  C.  Q.  B.  612,  where  a  policy 
granted  by  a  Canadian  company  was  held 
assignable  in  accordance  with  the  law  of  New 
York,  as  having  been  made  in  New  York. 

(c)  Royal  Exchange  Assurance  Corporation 
v.  Sjoforsakrings  Aktiebolaget  Vega,  [1902]  2 
K.    B.    384,  C.   A.    (marine   insurance),  per 
COZENS-HARDY,  L.J.,  at  p.  396. 

(d)  Re  Missouri  Steamship  Co.  (1889),  42 
Ch.  D.  321,  C.  A.  (bill  of  lading),  per  COTTON, 
L.J.,   at  p.   338  :     "  What  they  "   (i.e.   the 
English  decisions)  "  have  laid  down  is  this, 
that  primd  facie  the  law  of  the  country  where 
the  contract  is  made  will  govern  the  contract, 
decide  what  its  incidents  are,  decide  what  its 
true  construction  is  and  its  validity,  but  that 


the  Court  must  look  at  the  circumstances  of 
the  case,  and  from  them  may  come  to  the 
conclusion  that  the  contract  is  to  be  governed 
by  the  law  of  some  other  country ;  and  all 
the  cases  come  to  this,  that  you  cannot  lay 
down  any  distinct  positive  rule  as  to  what 
will  be  the  governing  law,  but  you  must 
consider,  having  regard  to  the  nature  of  the 
contract  and  all  the  other  circumstances,  by 
what  law  the  contract  is  to  be  governed." 

(e)  Pattison  v.  Mitts  (1828),  1  Dow.  &  Cl. 
342  H.  L.,  per  Lord  LYNDHURST,  C.,  at  p. 
382. 

( / )  See  p.  89,  ante.  But  where  the  agent 
has  authority  to  issue  a  cover-note,  the  con- 
tract contained  in  the  cover  note  will  be  made 
at  the  place  where  the  cover-note  is  issued  by 
the  agent  (Pattison  v.  Mills,  supra). 

(g)  Parker  v.  Royal  Exchange  Assurance 
Co.  (1846),  8  Dunl.  (Ct.  of  Sess.)  365  (life 
assurance).  Compare  Cowan  v.  O'Connor 
(1888),  20  Q.  B.  D.  640  (jurisdiction  of 
Mayor's  Court),  per  HAWKINS,  J.,  at  p.  642  : 
"  I  think  that  where,  as  here,  a  person  opens 
a  correspondence  and  initiates  a  transaction 
by  telegram  he  must  be  treated  as  though 
he  were,  through  it,  speaking  to  the  person 
to  whom  such  telegram  is  directed,  at  the 
place  to  which  he  directs  it  to  be  sent,  and 
where  he  intends  it  to  be  delivered ;  and  if 
he  desires  a  reply  by  telegram,  such  reply 
must  be  considered  as  given  to  him  at  the 
telegraph  office  from  whence  such  reply  is 
dispatched."  Compare  Redpath  v.  Sun 
Mutual  Insurance  Co.  (1869),  14  L.  Can.  Jur. 
90,  where  it  was  held  that  a  contract  of 
insurance  made  by  an  agent  in  Montreal  was 
void,  the  company  being  incorporated  by  the 
laws  of  New  York  and  being  restricted  by 
its  charter  and  byelaws  to  entering  into 
contracts  in  New  York  by  its  president  or 
vice-president. 
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(iii)  Where  the  policy  itself  is  issued  in  England,  the  contract  as  con- 
tained in  the  polic}^  is  made  in  England  (h)  ;  but  the  assured 
is  not,  by  the  issue  of  the  policy,  necessarily  precluded  from 
relying  upon  the  original  agreement  from  which  the  policy 
resulted  (i),  and  he  may  therefore  contend  that  the  original 
agreement  is  the  real  contract,  and  that  it  is  governed  by  the 
law  of  the  place  where  it  is  made  (A;). 

(2)  Where  the  policy  expressly  provides  for  the  payment  either  of 
premiums  or  of  losses  or  of  both  at  a  particular  place  (/),  there  is  a  pre- 
sumption that  the  parties  intended  the  law  of  that  place  to  govern  the 
incidents  of  the  payment  (m),  and  even  the  whole  contract,  if  the  whole 
of  the  performance  is  to  take  place  there.  The  presumption  is  not,  however, 
conclusive,  and  may  be  rebutted  by  the  express  or  implied  intention  of 
the  parties  to  be  deduced  from  other  circumstances  of  the  case  (n).  Even 
where  the  payment  is  to  be  made  abroad,  the  parties  may  still  intend 
their  rights  and  liabilities  to  be  governed  by  English  law,  or  they  may, 
on  the  other  hand,  intend  to  incorporate  the  foreign  law  only  so  far  as  it 
is  necessary  to  regulate  the  method  and  manner  of  payment  (o),  without 
altering  any  of  the  incidents  which  attach  to  the  contract  according  to 
English  law  (p). 

(h)  Clarke  v.  Union  Fire  Insurance  Co. 
(1884),  6  Ont.  R.  223,  where  the  policy  was 
held  to  be  an  Ontario  policy,  being  signed 
and  sealed  in  Ontario,  though  sent  to  an  agent 
of  the  insurers  in  New  York  ;  May,  s.  66. 

(i)  See  p.  105,  ante. 

(k)  Pattison  v.  Mills  (1828),  1  Dow.  &  Cl. 
342  H.  L. 

(I)  In  the  absence  of  any  such  provision 
the  place  of  payment  will  be  the  insurers'  or 
the  assured's  place  of  business  according  as 
the  payment  is  of  premiums  or  losses  (Robey 
v.  Snaefell  Mining  Co.  (1887),  20  Q.  B.  D. 
152  (sale  of  goods  to  Isle  of  Man) ;  H  assail 
v.  Lawrence  (1887),  4  T.  L.  R.  23  (sale  of 
goods  to  Australia) ;  Rein  v.  Stein,  [1892]  1 
Q.  B.  753,  C.  A.  (sale  of  goods  to  Germany) ; 
Thompson  v.  Palmer,  [1893]  2  Q.  B.  80,  C.  A. 
(work  and  labour  in  Spain). 

(m)  Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B. 
115  Ex.  Ch.  (charter  party),  per  WILLES,  J., 
at  pp.  125,  126  ;  Cook  v.  Scottish  Equitable 
Life  Assurance  Society  (1872),  26  L.  T.  571 
(life  assurance).  Compare  Mildred  v.  Mas- 
pons  (1883),  8  A.  C.  874  (marine  insurance) ; 
Austrian  Lloyd  Steamship  Co.  v.  Greslnuii 
Life  Assurance  Society,  Ltd.,  [1903]  1  K.  B. 
249,  C.  A.  (life  assurance). 

(n)  Jacobs  v.  Credit  Lyonnais  (1884),  12 
Q.  B.  D.  589,  C.  A.  (contract),  per  BOWEN, 
L.J.,  at  p.  601  :  "  The  place  of  performance  is 
necessarily  in  many  cases  the  place  where 
the  obligations  of  the  contract  will  have  to 


be  enforced,  and  hence,  as  well  as  for  other 
reasons,  has  been  introduced  another  canon 
of  construction,  to  the  effect  that  the  law 
of  the  place  of  fulfilment  of  a  contract 
determines  its  obligations.  But  this  maxim 
.  .  .  must  of  course  give  way  to  any  inference 


that  can  legitimately  be  drawn  from  the 
character  of  the  contract  and  the  nature  of 
the  transaction.  In  most  cases  no  doubt 
where  a  contract  has  to  be  wholly  performed 
abroad,  the  reasonable  presumption  may  be 
that  it  is  intended  to  be  a  foreign  contract 
determined  by  foreign  law ;  but  this  primd 
facie  view  is  in  its  turn  capable  of  being 
rebutted  by  the  expressed  or  implied  inten- 
tion of  the  parties  as  deduced  from  other 
circumstances.  Again,  it  may  be  that  the 
contract  is  partly  to  be  performed  in  one 
place  and  partly  in  another.  In  such  a  case 
the  only  certain  guide  is  to  be  found  in 
applying  sound  ideas  of  business,  convenience, 
and  sense  to  the  language  of  the  contract 
itself,  with  a  view  to  discovering  from  it  the 
true  intention  of  the  parties."  In  the  case 
of  a  policy  made  in  a  foreign  country,  where 
no  special  provision  is  made,  a  demand  for 
payment  after  a  loss  must  be  made  by  the 
assured  at  the  head  office  in  that  country  be- 
fore the  insurers  can  be  sued  in  England ;  com- 
pare Equitable  Life  Assurance  Co.  v.  Perrault 
(1882),  26  L.  Can.  Jur.  382  (life  assurance). 

(o)  Re  State  Fire  Insurance  Co.,  Ex  parte 
Meredith  (1863),  32  L.  J.  (CH.)  300,  where, 
payment  for  the  loss  being  made  by  bills 
drawn  in  ( 'anada,  which  were  dishonoured, 
it  was  held  that  the  assured  was  entitled  to 
prove  in  the  winding  up  of  the  insurance 
company  for  the  full  amount  payable  on 
the  bills  together  with  the  interest  and 
damages  allowed  by  Canadian  law,  notwith- 
standing that  the  policy  limited  the  claim 
under  it  to  the  capital  of  the  company. 

(p)  Jacobs  v.  Credit  Lyonnais,  supra,  per 
BOWEN,  L.J.,  at  p.  601. 
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(3)  The  fact  that  the  policy  is  framed  in  the  usual  English  form  leads 
to  the  inference  that  the  parties  intended  that  their  rights  under  the 
contract  should   be  governed  by  the  law  of   England  (q).     This  intention 
is,  however,  made  clearer  where  there  are  specific  references  in  the  policy 
to  English  law,  such  as,  for  instance,  to  the  Arbitration  Act,  1889  (r). 
In  this  case  the  fact  that  the  policy  was  made  abroad  may  be  disregarded  (s). 

(4)  The  locality  of  the  subject-matter  of  insurance,  even  in  the  case  of 
immovable  property  (t),  does  not  appear  to  have  any  bearing  upon  the 
question  of  what  law  is  to  be  regarded  as  the  proper  law  of  the  contract. 
The  rule  that  where  the  contract  affects  immovables   situate  out  of   the 
jurisdiction,  the  lex  loci  rei  sites  in  general,  at  least,  must  be  taken  as  the 
proper  law  of  the  contract  (u),  has  no  application.     The  subject-matter  of 
the  contract  is  to  be  distinguished  from    the    subject-matter  of    insur- 
ance (x)  ;   and  the  contract  itself  cannot  fairly  be  regarded  as  in  any  way 
affecting  the  immovable  property  which  happens  to  be  the  subject-matter 
of  insurance,  since  it  is  merely  a  contract  to  pay  a  sum  of  money  in  a  certain 
event.     The  fact  that  the  event  must  be  connected  with  some  particular 
property,  and  that  the  right  to  recover  upon  the  contract  must  depend 
upon  an  interest  in  such  property,  cannot  bring  the  contract  within  the 
rule,  seeing  that  neither  the  ownership  nor  the  possession  of  the  property 
is  affected  by  the  contract  either  directly  or  indirectly  (y). 

(5)  Where  the  contract  contains  stipulations  which  are  valid  by  the 
law  of  one  country,  but  invalid  by  the  law  of  another  country,  it  must  be 
presumed  to  have  been  the  intention  of  the  parties  that  the  law  which 
would  make  the  contract  valid  in  all  particulars  is  to  be  the  proper  law  of 
the  contract  (z). 

(6)  There  are  certain  cases  in  which  the  law  of  England  must  be  applied, 
even  though  the  law  generally  applicable  to  the  policy  may  be  that  of  a 
foreign  country.     These  cases  are  the  following,  namely  : — 

(i)  Where  the  policy  is  one  which  by  reason  of  some  defect  in  form  is 
not  enforceable  by  English  law  (a). 

(q)  Harris  v.  Scaramanga  (1872),  L.  R.  7  Ltd.  v.  Cohen,  [1909]  2  Ch.  129,  C.  A.  (surety- 

C.  P.  481  (marine  insurance) ;  Royal  Exchange  ship),  per  KENNEDY,  L.J.,  at  p.  146  ;  Sydney 

Assurance     Corporation     v.     Sjoforsakrings  Municipal  Council  v.  Bull,  [1909]  1  K.  B.  7 

Aktiebolaget  Vega,  [1902]  2  K.  B.  384,  C.  A.  (improvement  rate), 

(marine  insurance),   per  COLLINS,   M.R.,   at  (x)  See  p.  13,  ante. 

p.    394,   and   per   COZENS-HAEDY,   L.J.,   at  (y)  Compare  British  South  Africa  Co.  v. 

p.  396  ;    Re  Missouri  Steamship  Co.  (1889),  De   Beers   Consolidated   Mines,    Ltd.,    supra, 

42  Ch.  D.  321,  C.  A.  (bill  of  lading),  per  Lord  where     a     contract     to     give     a    mortgage 

HALSBURY,     L.C.,     at     p.     336.     Compare  on  foreign  land   was   held  to  be  a  contract 

British  South  Africa  Co.   v.   De  Beers  Con-  to     give     an     English     mortgage,     subject 

solidated  Mines,  Ltd.,  [1910]  2  Ch.  502,  C.  A.  to    such    rights    of    redemption    and    such 

(mortgage),    per    COZENS-HARDY,    M.R.,   at  equities    as    the    law    of    England    regards 

P-  512.  as    necessarily    incident    to    a    mortgage ; 

(r)  52  &  53  Viet.  c.  49.  Buenos  Ayres  and   Ensenada  Port   Railway 

(s)  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446  Co.  v.  Northern  Railway  Co.  of  Buenos  Ayres 

P.  C.,  where  the  contract  was  made  in  Jersey.  (1877),   2   Q.    B.    D.    210   (rent),   where   the 

(t)  In  none  of  the  reported  cases  relating  contract  under  which  the   plaintiffs'   claim 

to  policies  upon  foreign  immovables  has  the  arose  was  made  at  Buenos  Ayres  and  related 

suggestion  ever  been  made  that  the  lex  loci  to  a  railway  station  and  the  works  there. 

rei  sit(B  has  any  application.  (z)  Re  Missouri  Steamship  Co.  (1889),  42 

(u)  Dicey,  Conflict  of  Laws,  2nd  ed.,  p.  Ch.  D.  321,  C.  A.  (bill  of  lading). 

510,  cited  in  British  South  Africa  Co.  v.  De  (a)  Leroux  v.  Brown  (1852),  12  C.  B.  801 

Beers  Consolidated  Mines,   Ltd.,   supra,   per  (verbal  contract  not  to  be  performed  within 

KENNEDY,  L.J.,  at  p.  523  ;   Bank  of  Africa,  the   year).     This    question    can    only    arise 
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(ii)  Where  the  policy  is  one  the  making  of  which  is  prohibited  by 
English  law  or  is  otherwise  inconsistent  with  English  ideas  of 
public  policy  (b}. 

(iii)  Where  the  rights  of  the  parties  to  the  action,  though  arising  in 
connection  with  a  policy  of  insurance,  do  not  depend  upon 
contract,  but  upon  principles  of  equity,  in  which  case  the  law 
to  be  applied  is  that  of  the  country  to  which  the  party  who  is 
required  to  do  equity  belongs  (c). 

(7)  The  question  whether  a  policy  of  fire  insurance  relating  to  property 
situate  abroad  or  the  proceeds  of  the  policy  can,  as  against  the  insurers, 
be  assigned  or  not,  depends  upon  the  law  governing  the  policy  (d)  ;  but 
the  validity  of  the  assignment  itself,  assuming  that  it  is  capable  of  being 
carried  out  lawfully  in  some  way  or  other,  is  governed  by  the  law  of  the 
place  where  it  takes  place  since  the  subject-matter  of  the  assignment  is 
a  chose  in  action  which  has  no  locality  (e). 

SECT.  3.  THE  EFFECT  OF  WAR  UPON  THE  CONTRACT. 

An  alien  enemy  (/),  being  by  law  incapable  of  contracting  with  a 
British  subject,  cannot,  during  the  continuance  of  hostilities  between  the 
country  with  which  he  is  to  be  identified  and  Great  Britain,  enter  into  a 
valid  contract  of  insurance  with  British  insurers  (</).  On  the  other  hand, 
if  after  the  execution  of  a  policy,  the  assured  becomes  an  alien  enemy  by 
reason  of  the  outbreak  of  war  between  his  country  and  Great  Britain, 
the  policy,  not  being  unlawful  in  its  inception,  is  not  avoided,  but  is  only 

where  English  law  requires  a  contract  of  fire  267  (transfer  of  shares),  per  Lord  HERSCHELL, 

insurance  to  be  put  into  writing,  as  to  which  at  p.  283. 

see  p.  91,  ante.     The  absence  of  the  stamp  (e)  Lee  v.  Abdy  (1886),  17  Q.  B.  D.  309 

required  by  a  foreign  revenue  law  may  be  (life  assurance) ;    Waydell  v.  Provincial  Insur- 

disregarded,    if    the    policy    is    not    thereby  ance  Co.  (1862),  21  U.  C.  Q.  B.  612.     Compare 

invalidated  by  the  foreign  law,  but  is  only  Scottish  Provident  Institution  v.  Cohen  and  Co. 

inadmissible  in  evidence  in  the  foreign  court  (1888),  16R.  (Ct.  of  Sess.)  112 (life  assurance); 

(Bristowe   v.    Sequeville   (1850),    5    Ex.    275  but   see  Kelly  v.  Selicyn,  [1905]  2  Ch.   117 

(receipt))  ;  but  if  the  policy  is  rendered  void,  (assignment  of  reversionary  interest),  where 

it    is    equally    void    in    England    (Alves    v.  a  subsequent  assignment  was  held  in  accord- 

Hodgson  (1797),   7    T.    R.    241    (promissory  ance   with   English   law   to   prevail   over   a 

note)).  previous  assignment  without  notice,  although 

(b)  If,    however,    the    contract    is    merely  the  latter  assignment  was  valid  by  the  law 
invalid  by  English  law,  and  no  question  of  of  the  country  where  it  was  made. 

public  policy  arises,  the  contract  will  be  ( / )  Including  a  corporation  (Jan son  v. 
enforced  in  accordance  with  the  proper  law  Driefontein  Consolidated  Alines,  Ltd.,  [1902] 
applicable  (Re  Fitzgerald,  Surman  v.  Fitz-  A.  C.  484  (marine  insurance),  p< r  Lnnl 
gerald,  [1904]  1  Ch.  573,  C.  A.  (marriage  LINDLEY,  at  p.  505).  Subject  to  the  pro- 
settlement).  The  question  can  only  arise  in  visions  of  the  Assurance  Companies  Act, 
connection  with  insurances  without  interest,  1909  (9  Edw.  7,  c.  49),  an  alien  friend  is,  for 
as  to  which  see  p.  24,  ante.  If  the  policy  is  the  purposes  of  the  contract  of  lire  insurance, 
a  wager  policy,  the  English  law  will  probably  in  the  same  position  as  a  British  subject. 
prevail ;  see  Moulis  v.  Owen,  [1907]  1  K.  B.  (g)  Janson  v.  Driefontein  Consolidated 
746,  C.  A.  (cheque  in  payment  of  gambling  Mines,  Ltd.,  supra,  per  Lord  DAVEY,  at  p. 
debt),  per  COLLINS,  M.R.,  at  p.  753,  and  per  499  :  "  My  Lords,  there  are  three  rules 
COZENS-HARDY,  L.J.,  at  p.  756.  which  are  established  in  our  common  law. 

(c)  American    Surety    Co.    of  New     York  The  first  is  that  the  King's  subjects  cannot 
v.     Wrightson    (1910),     16     Com.     Cas.     37  trade   with   an   alien   enemy,    i.e.   a   person 
(guarantee  insurance),  per  HAMILTON,  J.,  at  owing  allegiance  to  a  Government  at  war 
p.  49.  with  the  King,  without  the  King's  licence. 

(d)  Colonial  Bank  v.  Cadi/  (1890),  15  A.  C.       Every   contract   made   in   violation  of   thia 
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suspended  in  its  operation  during  the  continuance  of  the  war  (//).  In 
considering  the  effect  of  the  policy,  therefore,  the  following  cases  must  be 
distinguished,  namely  :— 

(1)  If  a  loss  has  taken  place  before  the  outbreak  of  war,  the  assured 
may,  on  the  conclusion  of  peace,  but  not  before,  sue  on  the  policy  (i). 

(2)  If  the  loss  takes  place  after  the  conclusion  of  peace,  it  takes  place 
under  a  valid  contract,  and  the  assured  is  therefore,  it  would  seem,  entitled 
to  recover  in  respect  of  it  (fc). 

(3)  If  the  loss  takes  place  during  hostilities,  it  is  clear  that  where  the 
loss  is  directly  connected  with  such  hostilities,  as  where  the  fire  is  occasioned 
in  the  course  of  military  operations,  whether  on  the  part  of  the  British 
forces  (I),  or  their  allies  (m),  or  the  assured's  own  countrymen  (n),  the 
assured  is,  quite  apart  from  any  express  condition  in  the  policy  (o),  prohibited 
from  recovering  on  the  ground  of   public  policy.     A  similar  prohibition 
would  seem  to  apply  even  where  the  loss  is  wholly  unconnected  with  the 
existence  of  the  hostilities,  as  in  the  case  of  an  ordinary  loss  by  fire  (p). 


principle  is  void,  and  goods  wlych  .are  the 
subject  of  such  a  contract  are  liable  to  con- 
fiscation. The  second  principle  is  a  corollary 
from  the  first,  but  is  also  rested  on  distinct 
grounds  of  public  policy.  It  is  that  no  action 
can  be  maintained  against  an  insurer  of 
enemy's  goods  or  ships  against  capture  by 
the  British  Government.  One  of  the  most 
effectual  instruments  of  war  is  the  crippling 
of  an  enemy's  commerce,  and  to  permit  such 
an  insurance  would  be  to  relieve  enemies  from 
the  loss  they  incur  by  the  action  of  British 
arms,  and  would,  therefore,  be  detrimental 
to  the  interests  of  the  insurer's  own  country. 
The  principle  equally  applies  where  the 
insurance  is  made  previously  to  the  com- 
mencement of  hostilities,  and  was,  therefore, 
legal  in  its  inception,  and  whether  the  person 
claiming  on  the  policy  be  a  neutral  or  even 
a  British  subject  if  the  insurance  be  effected 
on  behalf  of  an  alien  enemy.  The  third  rule 
is  that,  if  a  loss  has  taken  place  before  the 
commencement  of  hostilities,  the  right  of 
action  on  a  policy  of  insurance  by  which  the 
goods  lost  were  insured  is  suspended  during 
the  continuance  of  war  and  revived  on  the 
restoration  of  peace." 

(/;)  Janson  v.  Driefontein  Consolidated 
Mines,  Ltd.,  [1902]  A.  C.  484  (marine  insur- 
ance), per  Lord  HALSBTTRY,  L.C.,  at  p.  493  : 
"  No  contract  or  other  transaction  with  a 
native  of  the  country  which  afterwards  goes 
to  war  is  affected  by  the  war.  The  remedy 
is  indeed  suspended  ;  an  alien  cannot  sue  in 
the  courts  of  either  country  while  the  war 
lasts  ;  but  the  rights  on  the  contract  are 
unaffected,  and  when  the  war  is  over  the 
remedy  in  the  courts  of  either  is  restored." 

(i)  Harman  v.  Kingston  (1811),  3  Camp. 
152  (marine  insurance) ;  Janson  v.  Driefon- 
tein Consolidated  Mines,  Ltd.,  supra,  per 
Lord  DAVEY,  at  p.  499  ;  Flindt  v.  Waters 
(1812),  15  East,  260  (marine  insurance); 

W.I. 


Ex  parte  Boussmaker  (1806),  13  Ves.  71  (claim 
in  bankruptcy).  But  the  insurers  may  agree 
not  to  raise  the  defence  (Janson  v.  Driefontein 
Consolidated  Mines,  Ltd.,  supra). 

(k)  Since  the  contract  is  not  one  which  in 
its  terms  must  necessarily  be  performed 
during  the  period  of  hostilities,  the  outbreak 
of  hostilities  does  not  of  itself  make  perform- 
ance unlawful  or  impossible  as  was  the  case 
in  Esposito  v.  Bowden  (1857),  9  E.  &  B. 
763  (charter-party),  and  hence  the  con- 
tract is  not  discharged.  It  would,  there- 
fore, seem  to  be  capable  of  being  revived 
when  peace  is  made.  This  view  has  been 
taken  in  America  (see  May,  s.  39),  and  the 
marine  cases  cited  below  seem  to  assume  that 
the  policy  continues  to  exist  after  the  out- 
break of  war ;  see  also  Furtado  v.  Rogers 
(1802),  3  Bos.  &  P.  191  (marine  insurance). 

(I)  Kellner  v.  Le  Mesurier  (1803),  4  East, 
396  (marine  insurance) ;  Janson  v.  Driefon- 
tein Consolidated  Mines,  Ltd.,  supra,  per  Lord 
DAVEY,  at  p.  499. 

(m)  Brandon  v.  Curling  (1803),  4  East,  410 
(marine  insurance). 

(n)  Janson  v.  Driefontein  Consolidated 
Mines,  Ltd.,  supra,  per  Lord  BRAMPTON,  at 
p.  502. 

(o)  As  to  the  exception  relating  to  military 
operations,  see  p.  68,  ante. 

(p)  Brandon  v.  Curling,  supra,  per  Lord 
ELLENBOROUGH,  at  p.  417  :  "So  that  where 
the  insurance  is  upon  goods  generally,  a 
proviso  to  this  effect  shall  in  all  cases  be  con- 
sidered as  engrafted  therein,  viz.  '  Provided 
that  this  insurance  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of 
hostilities  betu'een  t/tc  respective  countries  of  the 
assured  and  assurer.''  Because  during  the 
existence  of  such  hostilities  the  subjects  of 
the  one  country  cannot  allowably  lend  their 
assistance  to  protect  by  insurance  the 
property  and  commerce  of  the  subjects  of 
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In  determining  whether  a  person  is  an  alien  enemy  or  not,  it  is  not, 
however,  his  nationality,  that  is  to  say,  the  fact  that  he  is  a  subject  of  a 
hostile  state,  so  much  as  his  place  of  business  during  UK-  war  that  is  im- 
portant (q).  Although  the  primdfade  disability  arising  from  nationality 
is  not  removed  by  mere  rr-idrnce  in  British  dominions  without  a  licence, 
express  <>r  implied,  from  the  Crown  (r),  the  subject  of  a  hostile  state,  who 
is  carrying  on  business  in  British  dominions,  or  in  a  foreign  country,  is 
not,  for  the  purposes  of  a  contract  of  insurance,  to  be  deemed  an  alien 
fiiemv  (s).  On  the  other  hand,  the  subject  of  a  neutral  slate  (t),  or  even 
a  llritish  subject  (u),  although  he  incurs  no  disability  merely  by  residing 
in  the  hostile  country  (x),  will,  by  carrying  on  business  there,  be  treated 
for  these  purposes  as  an  alien  enemy. 

The  stringency  of  this  rule  may,  however,  be  relaxed  by  treaty,  order 
in  council,  or  licence  (y).  Where  an  alien  enemy  is  thus  enabled  to  contract, 
he  acquires  the  right  to  enter  into  contracts  of  insurance  (z),  and  to  enforce 
them  in  his  own  name  during  the  war  (a). 


the  other."  This  was  approved  in  Janson  v. 
Driefontein  Consolidated  Mines,  Ltd.,  [1902] 
A.  C.  484  (marine  insurance),  per  Lord 
LINDLEY,  at  p.  508. 

(q)  Janson  v.  Driefontein  Consolidated 
Mines,  Lid.,  supra,  per  Lord  LINDLEY,  at 
p.  505. 

(r)  Boulton  v.  Deforce  (1808),  2  Camp.  163 
(marine  insurance),  per  Lord  ELLENBOROUGH, 
( '..I.,  at  p.  1(35. 

(s)  Wells  v.  Williams  (1697),  1  Ld.  Raym. 
282  (licence  to  trade). 

(/)  Sorenson  v.  R.  (1857),  11  Moore,  P.  C. 
141  (sale  of  a  ship). 

(n)  McConnell  v.  Ilector  (1802),  3  Bos.  &  P. 
113  (bankruptcy  petition). 


(a;)  Roberts  v.  Hardy  (1815),  3  M.  &  S.  533 
(bankruptcy  petition). 

(y)  Esposito  v.  Bowden  (1857),  7  E.  &  B. 
763  Ex.  Ch.  (marine  insurance),  per  WILLES, 
J.,  at  p.  793.  As  to  the  effect  of  an  order  in 
Council,  see  Clemontson  v.  Blessig  (1855),  11 
Ex.  1 35  (sale  of  goods). 

(z)  Kensington  v.  Inglis  (1807),  8  East,  273 
(marine  insurance) ;  Flindt  v.  Scott  (1814), 
5  Taunt.  674  (marine  insurance). 

(a)  Morgan  v.  Oswald  (1812),  3  Taunt.  554 
(marine  insurance).  Compare  Fayle  v. 
Honniillon  (ISll),  3  Taunt.  546  (marine 
insurance). 
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AXY  person  who  has  sustained  loss  or  damage  in  consequence  of  the 
happening  of  a  fire  may  be  entitled -to  recover  compensation  for  his  loss 
or  damage  from  persons  other  than  insurers  under  a  contract  of  insur- 
ance. His  right  to  claim  compensation  arises  in  the  following  cases, 
namely  :— 

(1)  Where  the  loss  or  damage  is  attributable  to  a  tort  for  which  the 
person  sought  to  be  made  liable  is  responsible  (a). 

(2)  Where  the  loss  or  damage  is  attributable  to  a  breach  of  contract 
committed  by  the  persons  sought  to  be  made  liable  (&). 

(3)  Where  the  person  sought  to  be  made  liable  is,  by  the  terms  of 
some  contract,  express  or  implied,  under  an  obligation  to  pay  compensation 
for  the  loss  or  damage,  whether  he  is  responsible  for  it  or  not  (c). 

(4)  Under  the  Riot  (Damages)  Act,  1886  (d). 

The  extent  of  the  liability,  in  whatever  way  it  may  arise,  is  not  affected 
by  the  existence  of  a  contract  of  insurance  (e).     It  is  no  defence,  in  an  action 

(a)  See  p.  388,  post.  justice  in  setting  off  what  the  plaintiff  has 

(b)  See  p.  393,  post.  entitled   himself  to   under   a   contract    \vith 

(c)  Ibid.  third  parties  by  which  he  has  bargained  for 

(d )  49  &  50  Viet.  c.  38  ;   see  p.  408.  po*t.  the  payment  of  a  sum  of  money  in  the  event 

(e)  JIason  v.  Sainsbury  (1782).  3  Doug.  61,  of  an  accident  happening  to  him.     He  does 
approved  in  Clark  v.   Blything  (Inhabitants)  not  receive  that   <um  of  money  because  of 
(1823),  2  B.  &  C.  254 ;    Yates  v.  Whyte  (1838),  the   accident,    but   because   he 'has    made  a 
4  Bing.  N.  C.  272  (marine  insurance) ;   Brad-  contract  providing  for  the  contingency  ;    an 
burn   v.    Great    Wnttrn    Railway  Co.   (1874).  accident    must   occur  to   entitle   him   to   it  : 
L.    R.    10    Ex.    1    (accident    insurance),   per  but  it  is  not  the  accident,   but  his  contract 
PIGGOTT,  B.,  at  p.  3  :   "  There  is  no  reason  or  which  is  the  cause  of  his  receiving  it."      Port 
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to  enforce  the  liability,  that  the  person  claiming  to  receive  compen- 
sation is  entitled  by  virtue  of  a  policy  of  insurance,  to  be  indemnified  by 
his  insurers,  or,  indeed,  that  he  has  already  received  from  them  the  full 
amount  of  his  loss  (/).  The  only  effect  of  the  policy  is  that,  as  against 
the  insurers.  Hit-  assured  cannot  retain  a  double  indemnity.  If,  therefore, 
he  has  been  indemnified  by  his  insurers,  they  are  subrogated  to  his  rights, 
and  may  enforce  them  against  the  person  primarily  liable,  whilst  if  he 
choses  first  to  assert  his  right  against  the  latter,  the  receipt  of  full  com- 
pensation from  him  discharges  the  insurers  from  all  liability  on  the 
policy  (gf). 

The  person  responsible  for  the  fire  may,  in  addition  to  his  civil  liability, 
be  liable  to  be  indicted  for  a  criminal  offence 


SECT.  1.     LIABILITY   IN   TORT. 

Fire  is  essentially  an  element  of  a  dangerous  character  (i).  It  is, 
therefore,  the  duty  of  every  person  responsible  for  the  lighting  of  a  fire  (If) 
to  see  that  it  is  duly  guarded,  inasmuch  as  he  is  prim  A  facie  liable,  if  it 
escapes  beyond  his  control,  and  occasions  loss  or  damage  to  other  persons  (/), 
and  he  does  not  necessarily  escape  from  this  liability  by  showing  that  he 
has  guarded  his  fire  with  the  greatest  possible  care  (m).  Moreover,  a 
further  duty  is  imposed  upon  the  owners  or  occupiers  of  property  to  prevent 
any  fire  which  may  originate  on  their  property,  from  spreading  to  the 
adjacent  property  and  causing  loss  or  damage  there  (w).  In  both  cases, 
however,  the  extent  of  the  duty  and  the  consequent  liability  has  been 
modified  by  various  statutory  provisions. 

Glasgow  and  Newark  Sail  Cloth  Co.  v.  Gale-  responsible  over  to  the  bailor  (The  Wink  field, 

dunian  Railway  Co.  (1892),  19  R.  (Ct.  of  Sess.)  [1902]  P.  42,  C.  A.   (negligence)).      Compare 

608,     affirmed    without    reference     to    this  Parry  v.  Smith  (1879),  4  C.  P.  D.  325  (negli- 

point  (1893),  20  R.  35  H.  L.  (negligence).  gence),  per  LOPES,  J.,  at  p.  327. 

(f)  Mason  v.  Sainsbury   (1782)    3  Doug.  poweR  y  R  D_ 

61,U/Tr\0n    Assurance    Co.    v.    SMury  c     A     (nuisance)      ^    doct£ne    d         da 

(/l83  '  JDi°U,g;,      n;   ^7;^a<1859)>       upon  the  principle  laid  do™  in  Bylaws  v. 
1  E  &  E.  474  (landlord  and  tenant).  Jfc^  (^  £   R    3  R_  L   ^  (nuisance)_ 

(9)  that  a  person  who  brings  on  to  his  land  and 

(A)  bee  p.  4  J9,  post.  k          there         thi       likel     t    do  mischief  if 

d)  Piaqott  v.  Eastern  Counties  Railway  Co.  ;'  , 

rr    '  it  escapes  must  keep  it  in  at  his  peril.     It  is 

(1840}    3  C.  B.  339  (negligence),  per  IINDAL,  ,r                                           ,. 

0  not  proposed  to  discuss  the  application  of 

:  V)  *£(*  v.'  Martin  and  Hull  Corporation  *  he  P™0^  in  dfe,taij-  but  ?%  to  illustrate 

(  1  91    )    27  T.  L.    R.   468,  C.  A.  (negligence).  '!ow  Jt  ?V&f£  ^.  case  of  fire      For  a  full 

A    mater    »  not    responsible   for  "any   act  ^7C™  of  the  principle,  see  the  notes  to 

,  .  ,                               i  „      fi  „  fiyiands  v.  Fletcher,  supra,  in  1  bm.  L.  (J., 

of  his  servant  which  causes  a  fire,  where  the  *                                    t 

act    done    falls    outside    the    scope    of    the  tH  ed.,  pp  84rf  e«  «e?. 

servant's    employment    (Wittiams    v.  Jones  (w)  Com.  Dig.  tit.    Action    upon  the  case 


s  . 

(1865),  11  Jur.  (N.S.)  843  Ex.  Ch.  (negligence),  for  negligence    A.  b  ;    Anon.,   Cro.    Ehz. 

affirmincr    S.  C.  sub  nom.  Woodman  v.  Joiner  (case  5)  (negligence);    Fdlder  v    Phippard 

(1804),  10  Jur.  (N.S.)  852,  where  it  was  held  (1847),  1  1  Q.  B.  347    negligence)    per  Lord 

that  a  person  who  employed  a  carpenter  to  DENMAN,  C.J.,  at  p.  554  ;   Tubermlv.  Stamp 

work  u>  timber  in  another  person's  shed  was  (Ui97),   1  Salk.    13  (negligence).     As  to  the 

not  responsible  for  a  fire  occasioned  by  the  right  of  persons  to  enter  upon  the  land  of 

carpenter's  negligence  in  lighting  his  pipe).  others  in  order  to  extinguish  a  fire,  s«  e  p.  4 

(/)  Including   a    bailee,    even   though   not  post. 
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Sub-sect.  1.     The  Fires  Prevention  (Metropolis)  Act,  1774. 

By  the  Fires  Prevention  (Metropolis)  Act,  1774  (o),  it  is  provided  that 
no  action  is  to  be  brought  against  any  person  in  whose  house,  chamber, 
stable,  barn,  or  other  building,  or  on  whose  estate  any  fire  shall  accident- 
ally begin  ;  nor  is  he  to  be  liable  to  pay  compensation  for  any  damage 
suffered  thereby.  Under  this  provision,  which  is  general  in  its  appli- 
cation and  is  not  confined  to  the  Metropolis  (p),  the  owner  of  the  house  or 
land  is  only  exempted  from  liability  where  the  fire  accidentally  begins  in 
the  strict  sense  of  the  word,  that  is  to  say,  where  the  fire  is  produced  by 
mere  chance,  or  is  incapable  of  being  traced  to  any  cause  (q).  If,  there- 
fore, the  fire  is  knowingly  lighted,  and  is  negligently  allowed  to  escape 
from  its  proper  limits  (r),  or  if  the  fire  is  in  its  origin  attributable  to  negli- 
gence, it  is  not  an  accidental  fire  (s),  so  far  as  the  person  responsible  for 
such  negligence  is  concerned. 

The  owner  of  the  house  or  land  in  or  on  which  the  fire  begins  is  liable 
for  any  damage  occasioned  thereby,  whether  the  negligence  is  on  the  part 
of  himself,  or  his  servants  (t),  or  on  the  part  of  independent  contractors 
employed  by  him  (u).  He  is,  however,  exempt  from  liability  where  the 
fire  is  caused  by  the  negligence  of  a  stranger  (x). 

Sub-sect.  2.     Fires  caused  by  the  Exercise  of  Statutory  Powers. 

Where  an  express  authority  is  conferred  by  statute  upon  a  railway 
company  (y)  to  employ  locomotive  engines  for  the  purpose  of  performing 
its  duties,  the  railway  company  is,  as  a  general  rule,  exempt  from  liability 

(o)   14  Geo.  3,  c.  78,  s.  86.  property,    upon    the    plaintiff    undertaking 

(p)  Richards  v.  Easto  (1846),  15  M.  &  W.  forthwith    to    indict    the    defendant    for    a 

244  (trespass),  per  PARKE,   B.,  at  p.   251;  nuisance;    Furlong  v.  Carroll  (1881),  7  Out. 

Filliter   v.  Phippard  (1847),   11   Q.    B.   347  App.  145,  where  the  defendant  whilst  harvest- 

(trespass).  m§  m  his  own  field  threw  away  a  burning 

(q)  Filliter  v.   Phippard,  supra,  per  Lord  match,  in  the  belief  that  it  was  extinguished, 

DENMAN,  C.J.,  at  pp.  356,  357,  disapproving  and  afterwards  failed  to  take  any  steps  to 

Canterbury  (Viscount)  v.  A.  G.  (1843),  1  Ph.  put  out  the  fire  caused  thereby,  anticipating 

306  (negligence),  per  Lord  LYNDHUEST,  L.C.,  no  danger, 
at  p.  316,  and  1  Bla.  Com.  431.  (t)  Filliter  v.  Phippard,  supra. 

(r)  Filliter  v.  Phippard,  supra,  where  the          (w)  Blacf.    v>    christchurch    Finance    Co., 

owner   of   the   land   lighted   a   fire   upon   it  8upra  .    Hardaker  v.   Idle   District    Council, 

without  regard  to  the   wind  and   weather,  r1896]  j  Q.  B-  335j  c.  A.  (negligence), 
and   by  the  negligence  of   himself  and  his 

servants,  it  spread  to  the  plaintiff's  land  and          (x)  Black    v.    Christchurch    Finance    Co 

burned  his  trees  and  hedges  ;  Black  v.  Christ-  suPra  -  or  a  lodSer  ( Allen  v-  Stephenson  (1700), 

church  Finance  Co.,  [1894]  A.  C.  48  P.  C.  1  ^tw.  ™  (negligence)), 
(negligence).  (>j)  The     same     principles     govern     the 

(s)  °Vaughan  v.  Menlove  (1836),  7  G.  &  P.  liabilities     of     other     companies     exercising 

525  (negligence),   where  the   fire  originated  statutory  powers,  such  as,  for  example,  gas 

from  the  heating  of  a  hayrick,  the  defendant  companies    (Blenheim,  v.   Great  Central  Gas 

having    been    warned    of    the    danger,    and  Consumers  Co.  (1860),  2  F.   &    F.  4157,  also 

having  neglected  to  take  such   precautions  reported  on  demurrer,  3  L.T.  317  (negligence) ; 

as  it  might  be  supposed  would  be  adopted  Price  v.  South  Metropolitan  Gas  Co.  (1895),  65 

by   a   man  of  ordinary  care  and  prudence ;  L.    J.    (Q.    B.)    126    (negligence)  ;     Mose    v. 

Hepburn  v.  Lordan  (1865),  11  Jur.  (N.  s.)  132,  Hastings  and  St.  Leonards  Gas  Co.  (1864),  4 

where  an  injunction  was  granted  to  restrain  F.  &  F.  324  (negligence)  ;    Parry  v.  Smith 

the     defendant     from     permitting     certain  (1879),  4  C.  P.  D.  325  (negligence) ;    Rapson 

inflammable    material    to    remain     on     his  v.  Cubitt  (1842),  0  M.  &  \V.  710  (negligence); 
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for  the  consequences  of  any  fire  -\\hich  is  occasioned  by  the  escape  of  sparks, 
cinders,  or  other  burning  matters  from  any  of  its  engines  whilst  in  use  (z). 
To  entitle  the  railway  company  to  the  benefit  of  this  exception  it  is  neces- 
s;iry  for  the  company  to  show  (a)— 

(1)  That  the  company  was  expressly  authorised  by  statute  to  use  the 
locomotive  engine  (b),  and  not  merely  that  the  company  was  authorised 
to  make  and  work  a  railway  by  a  statute  which  did  not  prohibit  the  use 
of  locomotive  engines  (c). 

(2)  That  the  engine  was,  at  the  time  of  the  fire,  being  used  in  accord- 
ance with  the  company's  statutory  authority  (J)  ;   and 

(3)  That  the  company  was  not  guilty  of  negligence  (e).     If  it  is  shown 
that  the  company  is  guilty  of  negligence  the  company  is  no  longer  pro- 
tected (  / ).     A  case  of  negligence  may  be  established  against  the  company 
in  one  or  other  of  the  following  ways,  namely  :— 

(i)  Whore  the  company  employs  an  improper  type  of  engine.  The 
engine  should  be  so  designed  as  to  prevent  the  escape  of  sparks, 
cinders  or  other  burning  matter  (g)  so  far  as  is  reasonably 
possible  in  the  circumstances  (/*). 

(ii)  Where  the  engine,  however  perfectly  it  may  be  designed,  is  so 
negligently  attended  by  the  servants  of  the  company  who  are 


Burroivs  v.  March  Gas  and  Coke  Co.  (1872), 
L.  R.  7  Ex. 96,  Ex.  Ch.  (negligence);  Hardaker 
v.  Idle  District  Council,  [1896]   1  Q.  B.  335, 
C.  A.  (negligence)  ;   Holden  v.  Liverpool  New 
Gas  Co.  (1846),  3  C.  B.  1  (negligence))  ;  and 
companies  authorised  to  make  use  of  elec- 
tricity   (National  Telephone   Co.    v.    Baker, 
[1893]  2  Ch.  186  (nuisance) ;    Guardian  Fire 
and  Life  Assurance  Co.   v.   Quebec  Railway 
Light  and  Power  Co.  (1906),  37  Can.  Sup.  Ct. 
676,  where  the  fire  was  alleged  to  have  been 
caused  by  the  escape  of  an  electric  current). 
(z)  R.   v.   Pease  (1832),   4   B.   &   Ad.   30 
(nuisance)  ;     Vaughan  v.  Taff  Vale  Railway 
Co.  (I860),  5  H.  &  N.  679  Ex.  Ch.  (nuisance)  ; 
Port  Glfixi/oii'  a  nd  Newark  Sail  Cloth  Co.  v. 
Caledonian  Kail  inn/  Co.  (1893),  20  R.  (Ct.  of 
Sess.)    35    H.    L.    (negligence)  ;     Canadian 
Pacific  Rail  in,,/  Co.  v.  Bay,  [1902]  A.   C.  220 
P.  C.  (negligence).     Compare  Price  v.  South 
Metropolitan  t.'a*  Co.  (1895),  65  L.  J.  («,>.  B.) 
126     (negligence),     per     Lord     RUSSEI.L     of 
Killowen,     C.J.,     at     p.     127.     As    to    the 
increase  of  danger  of  fire  occasioned  by  the 
making   of   a   railway,   and   the   right   of   a 
person  whose  property  is  injuriously  alTcclcd 
thereby,   see    Re   Stockport,    Thnpcrlcy  un<l 
Altringliam  Railtrai/  Co.  (1864),  33  L.  J.  (Q.  B.) 
251. 

(a)  The  fact  that  a  fire  is  caused  by  sparks 
from  an  engine  is  primd  facie  evidence  of 
negligence    on    the    part    of    the    company 
(Pit/fiott    v.    Eastern    Counties    Railway    Co. 
(1846),  3  C.  B.  229  (negligence)).     Compare 
Aldridge  v.  Great  Wr*t<  rn  Railway  Co.  (1841), 
3  M.  &  G.  515  (negligence). 

(b)  Vaughanv.'l'iij]  Vale  Railway  Co.,  supra. 


(c)  Jones  v.  Fesliniog  Railway  Co.  (1868), 
L.  R.  3  Q.  B.  733  (nuisance). 

(d)  Compare    Aldridge    v.    Great    Western 
Railway  Co.,  supra. 

(e)  Vaughan   v.    Taff    Vale   Railway   Co., 
supra. 

( f  )  Piggott  v.  Eastern  Counties  Railway  Co., 
supra  ;  Aldridge  v.  Great  Western  Railway 
Co.,  supra. 

(g)  Piggott  v.  Eastern  Counties  Railway  Co., 
supra;  Vauglian  v.  Taff  Vale  Railway  Co., 
supra ;  Frecmantle  v.  London  and  North 
Western  Railway  Co.  (1861),  10  C.  B.  (N.  s.) 
89  (negligence)  ;  Longman  v.  Grand  Junction 
Canal  Co.  (1863),  3  F.  &  F.  736  (negligence). 

(h)  Dim/mock  v.  North  Staffordshire  Railway 
Co.  (1866),  4  F.  &  F.  1058  (negligence),  per 
KEATING,  J.,  at  p.  1064:  "  First  of  all,  they 
are  bound  to  take  all  due  care  and  to  avail 
themselves  of  all  the  appliances  which  science 
has  put  within  their  reach,  provided  they  are 
such  as  under  the  circumstances  it  is  reason- 
able to  require  them  to  adopt ;  and  the  test 
is  the  comparative  degree  of  the  risk  on  the 
one  hand,  and  the  expense  on  practical 
inconvenience  on  the  other."  Ford  v. 
London  and  South  Western  Railway  Co. 
( 1862),  2  F.  &  F.  730  (negligence).  The  mere 
fact  that  the  engine  is  not  fitted  with  a 
spark  arrester  is  not  proof  of  negligence, 
since  the  use  of  spark  arresters  has  to  a  large 
extent  been  abandoned,  other  methods 
having  been  found  more  efficient  (Port 
(,'lafii/iiir  mill  X<  irark  Sail  Cloth  Co.  v.  Cale- 
donian Railway  Co.,  supra;  Groom  v.  Great 
Western  Rail.  Co.  (1892),  8  T.  L.  R.  253 
(negligence)). 
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in  control  of  its  working,  as  to  cause  an  improper  and  excessive 
escape  of  sparks  or  cinders  (i). 

(iii)  Where  the  company  acts  negligently  in  placing  or  leaving  by  the 
side  of  their  line  inflammable  materials,  such  as  hay  or  hedge 
clippings,  which  are  likely  from  their  nature  to  catch  fire  if  a 
spark  should  fall  upon  them  (fc).  In  this  case  the  design  of 
the  engine  is  immaterial,  since  the  negligence  consists  not  in 
the  escape  of  sparks  so  much  as  in  providing  a  fuel  upon  which 
the  sparks  may  feed. 

Where  the  locomotive  engine  from  which  the  sparks  escape  is  employed 
in  accordance  with  a  statute  which  does  not  in  express  terms  authorise  its 
use,  the  liability  of  the  company  is  absolute  (/).  Similarly,  the  liability 
is  absolute  where  the  engine  is  a  traction  engine  passing  along  a  public 
highway.  The  person  responsible  for  its  use  is,  therefore,  liable  for  any 
loss  or  damage  occasioned  by  sparks  escaping  from  the  traction  engine 
whether  or  not  he  has  taken  all  reasonable  precautions  to  prevent  their 
escape  (m). 

Sub-sect.  3.     The  Eailway  Fires  Act,  1905. 

The  exemption  from  liability  which  exists  in  the  case  of  railway  com- 
panies using  engines  under  their  statutory  powers  has  to  some  extent  been 
taken  away  by  the  Eailway  Fires  Act,  1905  (??,).  The  Act  contains  the 
following  provisions,  namely  :— 

(1)  Where  damage  is  caused  to  agricultural  lands  (o),  or  to  agricultural 
crops  (p)  by  fire  arising  from  sparks  or  cinders  emitted  from  any  loco- 
motive engine  used  upon  a  railway  (q),  the  fact  that  the  engine  was  used 
under  statutory  powers  does  not  affect  the  liability  in  an  action  for  such 

(i)   Vaughan    v.    Taff    Vale    Railway    Co.  under  a  colonial  statute  did  not  remove  the 

(1860),  5  H.  &  N.  679  Ex.  Ch.  (nuisance)  ;  common  law  liability  of  its  owner  to  persons 

Freemantle    v.    London   and    North    Western  whose   property    might   be   injured    by    fire 

Eailway   Co.    (1861),    10   C.    B.  (N.  s.)    89  communicated  from   it   even  though  there 

(negligence).  was  no  negligence. 

(k)  Smith   v    London  and  South    Western  (m)  Powdl  y>  pM  (lm}  5  Q    B    D    597 

Eailway  Co   (1870),  L.  R.  7  C  P    14  Ex   Ch.  aV  (nuisance);  approved  in  A.-G.  v.  Scott, 

(negligence),  where  it  was  held  that,  it  being  [1904]    l   K>   R   404   c<   A>   (nuisance))  per 

a  matter  of  common  knowledge  that  engines  CoLLIKS    M.R    at  p.  408. 

do  emit  sparks,  the  fact  that  an  engine  had  , 

passed  shortly  before  the  fire  broke  out  was  **"*'  ''  c'  ll' 

evidence  for  the  jury  that  the  fire  originated  (o)  This    expression    includes    arable    and 

in  sparks  from  the  engine,  although  there  meadow  land  and  ground  used  for  pastoral 

was  no  evidence  that  it  had  emitted  sparks,  purposes,  or  for  market  or  nursery  gardens, 

inasmuch  as  though  the  fire  might  have  been  and    plantations   and    woods   and  orchards, 

caused    by  one    of    two     different    causes,  and  also  includes  any  fences  on  such  land, 

such  as,  for  instance,  a  spark  from  an  engine,  but  does  not  include  any  moorland  or  build- 

or  from  a  pipe  or  cigar,  the  two  causes  were  ings.*  The  Act  applies  to  agricultural  land 

not   of   equal   probability  ;     and  there   was  under  the  management  of  the  Commissioner.-; 

evidence  that  the   fire   was  caused  by  the  of  Woods,  and  to  agricultural  crops  thereon 

more  probable  cause  (ibid.,  per  CHANNELL,  B.,  (ibid.,  s.  4). 

at  p.  16).  (p)  This  expression  includes  any  crops  on 

(1)  Jones  v.  Festiniog  Railway  Co.  (1868),  agricultural     land,      whether     growing     or 

L.    R.    3    Q.    B.    733    (nuisance).     Compare  severed,  which  are  not  led  or  stacked  (ibid.). 

Hilliard  v.  Thurston  (1884),  9  Ont.  App.  514,  (q)  This    expression    includes    any    light 

where  it  was  held  that  the  fact  that  a  steam-  railway  or  any  tramway  worked  by  steam 

ship  had  been  granted  a  licence  to  navigate  power  (ibid.). 
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damage  (r),  provided   that  the  claim  for  damage  does  not  exceed  one 
hundred  pounds  (s). 

(2)  For  the  purpose  of  extinguishing  or  preventing  fire  a  railway  com- 
pany i.>  empowered  to  do  the  following  acts,  namely  :— 

(i)  To  enter  upon  any  land  and  to  do  all  things  reasonably  necessary 
for  the  purpose  of  extinguishing  or  arresting  the  spread  of  any 
fire  caused  by  any  sparks  or  cinders  emitted  from  any  loco- 
motive engine  (f). 

(ii)  For  the  purpose  of  preventing  or  diminishing  the  risk  of  fire  in  any 
plantation,  wood,  or  orchard  through  sparks  or  cinders  emitted 
from  any  locomotive  engine,  to  enter  upon  any  part  of  the 
plantation,  wood,  or  orchard,  or  on  any  land  adjoining  thereto, 
and  to  cut  clown  and  clear  away  any  undergrowth,  and  to  take 
any  other  precautions  reasonably  necessary  for  the  purpo.-e, 
provided  that  no  trees,  bushes,  or  shrubs  are  to  be  cut  clown 
or  injured  without  the  consent  of  the  owner  of  the  plantation, 
wood,  or  orchard  (u). 

Full  compensation  must  be  paid  by  the  railway  company  to  any  person 
injuriously  affected  by  the  exercise  of  the  above  powers  (x). 

(3)  No  action  is  to  be  brought  under  the  Act  unless  notice  of  the  claim 
in  writing  is  sent  to  the  railway  company  within  seven  days,  and  particulars 
of  damage,  in  writing,  within  fourteen  days  of  the  occurrence  of  the  damage 
in  respect  of  which  the  claim  is  made  (y). 

SECT.  2.   LIABILITY   UNDER  CONTRACT. 

Where  the  performance  of  a  contract  depends  upon  the  continued 
existence  of  a  particular  object,  it  is  apparent  from  the  nature  of  the  con- 
tract that  the  parties  contracted  on  the  basis  that  such  object  would  be 
in  existence  at  the  time  when  the  contract  is  to  be  performed  (z).  If, 
therefore,  the  performance  of  the  contract  is  rendered  impossible  by  the 
previous  destruction  of  such  object  by  fire,  the  contract  is  discharged, 
provided  that  neither  of  the  contracting  parties  is  responsible  for  its 
destruction  (a).  Where  the  destruction  of  the  object  takes  place  during 

(r)   Railway    Fires    Act,     lOO.l    (5     Edw.  (z)  Turner  v.   Goldsmith,   [1891]    1    Q.    B. 

7,  c.    11),    s.  1  (1).     Where  the  damage  has  544,  C.  A.  (agency),  where  it  was  held  that 

been  caused  through   the  use  of  an  engine  by  the    deslrm  1  mn    of    the    defendant's    manu- 

one  company  on  a  railway  worked  by  another  factory  did  not  lender  the  performance  of 

company,  either  company  may  be  sued,  but  the  cuiitracl.  impossible. 
if  the  action  is  brought  against  the  company 

working     the     railway,     that     company     is  (<*)   Tai/lnr   \.   CullinU  (1862),   3   B.    & 

entitled  to  be  indemnified  in  respect  of  their  820  (contract  for  letting  hall),  per  BLACK- 

liability  by  the  company  by  whom  the  engine  ISUK.N,  .J.,  at  p.  833  :   "  There  seems  no  doubt 

was  used  (ibid.,  s.  1  (2)j.  that  where  there  is  a  positive  contract  to  do 

(s)  Ibid.,  s.  1  (3).  a  thing,  not  in  itself  unlawful,  the  contnu  tor 

(t)  Ibid.,  s.  2  (1).  must,    perform    it   or   pay    damages   for    not 

(u)  Ibid.,  s.  2  (3).  doing  it,  although  in  consequence  of  unfore- 

(x)  Ibid.,  s.  2  (3).    The  compensation  so  seen  accidents,  the  performance  of  his  contract 

payable  is,  in  case  of  difference,  to  be,  deter-  has    beeome    unexpectedly    burthensoine   or 

mined  by  the  parties  in  the  manner  provided  even  impossible.  .  .  .  But  this  rule  is  only 

by  s.  24  of  the  Lands  Clauses  Consolidation  applicable  when  the  contract  is  positive  and 

Act,  1845  (8  &  9  Viet.  c.  18).  absolute,  and  not  subject  to  any  condition 

(y)  Railway  Fires  Act,    1905   (.3   Edw.    7,  cither    express    or    implied:  and    there    are 

c.  11 )  s.  3.  authorities  which,  as  we  think,  establish  the 
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the  performance  of  the  contract,  the  contract  is,  as  regards  any  further 
performance,  discharged  by  impossibility  ;  but  the  party  who  is  thus  pre- 
vented from  completing  the  performance,  is  nevertheless  entitled  to  recover 
as  upon  a  quantum  meruit  the  value  of  that  portion  of  the  contract  which 
he  has  already  performed  (b),  unless,  by  the  express  terms  of  the  contract, 
his  right  to  recover  anything  depends  upon  the  performance  on  his  part 
in  full  (c).  There  are  certain  cases,  however,  in  which  the  consequences 
of  the  destruction  fall  upon  one  of  the  parties  only,  whose  duty  it  is  to 
compensate  the  other  against  any  loss  which  he  may  have  sustained. 
These  cases  are  the  following,  namely  :— 

(1)  Where  one  of  the  parties  has  committed  a  breach  of  contract,  to 
which  the  loss  is  directly  attributable  as  the  natural  and  probable  con- 
sequence of  the  breach  (d).     In  this  case  the  liability  depends  upon  the 
breach  of  contract,  and  not  upon  any  contract  to  take  care  of  the  property. 

(2)  Where  by  the  terms  of  the  contract,  express  or  implied,  one  of  the 
parties  has  undertaken  to  compensate  the  other  for  the  loss  (e).     Such  a 
contract  may  exist  between  the  following  persons,  namely  :— 

(i)  Bailor  and  Bailee  ; 

(ii)  Vendor  and  Purchaser  ; 

(iii)  Landlord  and  Tenant ; 

(iv)  Mortgagor  and  Mortgagee  ; 

and  may  be  so  framed  as  to  include  an  express  contract  to  insure  the 
property  concerned. 

Sub-sect.  1.     Bailor  and  Bailee. 

A  bailee  of  property  (/)  is  not,  as  a  general  rule,  liable  to  its  owner  in 
the  event  of  its  destruction  by  accidental  fire,  since  he  has  only  undertaken 
to  take  reasonable  care  of  the  property  entrusted  to  him  (g).  In  order 
to  render  him  liable  it  is  necessary  to  show  either— 

principle  that  where,  from  the  nature  of  the  (b)  Menetone  v.   Athawes  (1764),  3   Burr. 

contract,  it  appears  that  the  parties  must  1592  (work  and  labour). 

from    the    beginning    have    known    that    it  (c)  Appleby  v.  Myers,  supra,  distinguishing 

could  not  be  fulfilled  unless  when  the  time  Menetone  v.  Athawes,  supra,  on  the  ground 

for   the   fulfilment   of   the   contract  arrived  that  there  was  an  express  contract  not  to  be 

some  particular  specified  thing  continued  to  paid  till  completion  ;  Adlard  v.  Booth  (1835), 

exist,  so  that,  when  entering  into  the  contract,  7  C.  &  P.  108  (printer). 

they  must  have  contemplated  such  continuing  (d)  Lilley  v.  Doubleday  (1881),  7  Q.  B.  D. 

existence  as  the  foundation  of  what  was  to  510   (warehouseman),   followed   in   Lepla   v. 

be  done  ;  there,  in  the  absence  of  any  express  Rogers,  [1893]  1  Q.  B.  31  (lease). 

or   implied   warranty   that   the   thing   shall  (e)  Such    persons    are    sometimes    termed 

exist,  the  contract  is  not  to  be  construed  as  "  insurers  ;  "  see  p.  53,  ante. 

a  positive   contract,    but   as   subject   to   an  ( / )  As  to  the  classification  of  bailees  in 

implied  condition  that  the  parties  shall  be  general,    and    as    to    the    liabilities    of    the 

excused  in  case,  before  breach,  performance  respective   classes   for   the   safety   of   goods 

becomes  impossible  from  the  perishing  of  the  entrusted   to   them,    see    Coggs    v.    Bernard 

thing  without  default    of    the    contractor."  (1703),  2  Ld.  Raym.  909  (carrier),  and  the 

Appleby  v.  Myers  (1867),  L.  R.  2  C.  P.  651  notes  thereto  in  1  Sm.  L.  C.,  llth  ed.,  pp.  188 

Ex.  Ch.  (work  and  labour).     Compare  Scott  ct  seq. 

v.  Howard  (1881),  6  A.  C.  295  (admission  to  (g)  Bourne  v.  Gail  iff  (1841),  3  M.  &  C.  643 

theatre).     For    a  discussion  of    the    general  Ex.  Ch.  (carrier),  per  Lord  DEXMAX,  C.J.,  at 

principles  governing  the  effect  of  a  contract  p.  689  ;    Tat/lor  v.  Caldwell  (1862),  3  B.  &  S. 

being   rendered  impossible  of   performance,  826  (contract  for  letting  hall),   per   BLACK- 

see  notes  to  CiMer  v.  Powell  (1795),  6  T.  R.  BURX,  J.,   at  p.    839.     As  to  the  insurable 

320,  in  2  Sm.  L.  C.,  llth  ed.,  pp.  9  et  seq.  interest  of  bailees  generally,  see  p.  43,  ante. 
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(1)  That  be  has  been  guilty  of  negligence  in  taking  care  of  the  property 
entrusted  to  him  (/?)  ;  or 

(2)  That  he  has  been  guilty  of  disobedience  to  his  instructions  resulting 
in  the  loss  (i)  ;   or 

(3)  That  ho  lias  contracted  to  be  liable  for  the  safety  of  the  property 
entrusted  to  him  (/,). 

In  the  absence,  therefore,  of  neuli^t m-c  or  special  contract,  an  ordinary 
bailee  is  not  responsible  for  the  safety  of  the  property  entrusted  to  him  (/). 
The  bailees  thus  exempt  from  liability  for  loss  by  accidental  fire  are  the 
following,  namely  : — hirers  (m)  ;  borrowers  (n)  ;  pledgees  (o),  other  than 
pawnbrokers  (p) ;  workmen  (q),  such  as,  for  instance,  coach  builders  (r); 
depositaries  (s),  such  as  warehousemen  (t),  wharfingers  (u),  or  livery 
stable  keepers  (x)  ;  and,  indeed,  all  classes  of  bailees,  with  the  exception 
of  those  about  to  be  mentioned. 

There  are  certain  bailees  who  are  by  law  responsible  for  the  safety  of 
the  property  entrusted  to  them  (y),  namely  :— 

(1)  Common  Carriers.  A  common  carrier  is,  by  the  custom  of  England, 
responsible  for  the  safety  of  all  goods  delivered  to  him  for  the  purpose  of 
carriage  (z).  Where,  therefore,  the  goods  are  destroyed  by  fire,  he  is  re- 
sponsible to  the  owner,  whether  he  has  been  guilty  of  negligence  or  not  (a), 
and  he  is  excused  from  liability  in  the  following  cases  only,  namely  :— 

(i)  Where  the  transit  of  the  goods  is  ended,  and  the  goods  are  no  longer 
in  his   custody  as   carrier  (6).      He  is  then  a   warehouseman, 


(h)  Coggs  v.  Bernard  (1703),  2  Ld.  Raym. 
909  (carrier). 

(i)  Lilley  v.  Doubleday  (1881),  7  Q.  B.  D. 
510  (warehouseman),  per  GROVE,  J.,  at 
p.  511  :  "  If  a  bailee  elects  to  deal  with  the 
property  entrusted  to  him  in  a  way  not 
authorised  by  the  bailor,  he  takes  upon 
himself  the  risk  of  so  doing,  except  where 
the  risk  is  independent  of  his  acts  and 
inherent  in  the  property  itself." 

(k)  He  Routtedge,  Ex  parte  Bateman  (1856), 
8  De  G.  M.  &  G.  263  (timber) ;  McNeill  v. 
Mullen,  [1907]  2  I.  R.  328,  C.  A.  (motor-car). 

(I)  As  to  the  effect  of  insurances  effected 
by  such  bailees,  see  p.  270,  ante. 

(m)  Longman  v.  Calini  (1790),  Abbott  on 
Shipping,  14th  ed.,  p.  600  n.  (hire). 

(n)  Coggs  \.  Bernard,  mtpnt. 

(o)  Syred  v.  Carruthers  (1859),  E.  B.  &  E. 
•lii'.i  (pawnbroker). 

(p)  Under  the  Pawnbrokers  Act,  1872 
(35  &  36  Viet.  c.  93),  s.  27.  a  pawnbroker  is 
rendered  liable,  in  ease  the  property  pledged 
is  destroyed  or  damaged  by  accidental  lire, 
to  pay  the  value  of  the  property  alter 
deducting  the  amount  of  the  loan  and  profit, 
provided  that  application  is  made  within 
twelve  months  and  seven  days  from  the  date 
of  pledging.  As  to  his  right  to  insure,  see 
p.  44,  ante. 

(q)  That  is,  under  the  bailment  locatio 
operis  faciendi  (Coggs  v.  Bernard,  supra}. 

(r)  Dalgleish  v.  Buchanan  (1854),  16  Dunl. 
(Ct.  of  Sess.)  322  (coachbuilder). 


(s)  Coggs  v.  Bernard,  supra. 

(t)  Re  Webb  (1818),  8  Taunt.  443  (partner- 
ship). 

(u)  Sidaways  v.  Todd  (1818),  2  Stark.  400, 
per  ABBOTT,  J.,  at  p.  401. 

(x)  Searle  v.  Laverick  (1874),  L.  R.  9  Q.  B. 
122  (carriage). 

(y)  As  to  the  insurable  interest  of  such 
bailees,  see  p.  44,  ante. 

(z)  Forward  v.  Pittard  (1785),  1  T.  R.  27 
(carrier)  ;  Bourne  v.  Gatliff  (1841),  3  M.  &  G. 
643,  Ex.  Ch.  (carrier), per  Lord  DENMAN,  C.J., 
at  p.  688 ;  Searle  v.  Laverick,  supra,  per 
BLACKBURN,  J.,  at  p.  126. 

(a)  As  to  the  exemption  from  liability  for 
loss  or  damage  by  fire  happening  on  board  a 
British  ship,  see  Merchant  Shipping  Act, 
1894  (57  &  58  Viet.  c.  60),  s.  502  ;  Merchant 
Shipping  (Liability  of  Shipowners)  Act,  1898 
(61  &  62  Viet.  c.  14),  s.  1.  The  exemption 
does  not  apply  unless  the  fire  is  on  board  the 
ship,  and  if  then-fore  I  he  property  is  burned 
\\hilst  in  lighters,  the  carrier  is  responsible 
(Morewood  v.  Poltok  (1853),  1  E.  &  B.  743)). 

(l>)  His  responsibility  as  carrier  continues 
for  a  reasonable  time  after  the  transit  is 
ended,  to  enable  the  consignee  to  come  and 
fetch  them  (Bourne  v.  Gatliff,  supra,  per  Lord 
DENMAN,  C.J.,  at  p.  688 ;  Great  Western 
Railway  Co.  v.  Crouch  (1858),  3  H.  &  N.  183 
(carrier)).  If,  however,  the  consignee  delays 
an  unreaMinalile  time  in  taking  delivery,  the 
liability  of  the  carrier  is  that  of  a  warehouse- 
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and  subject   therefore   to   the  liability  of   an  ordinary  bailee 

only  (c). 

(ii)  Where  he  is  exempt  from  liability  by  the  Carriers  Act,  1830  (d). 
(in)  Where  by  the  terms  of  a  special  contract  between  himself  and  the 

bailor  he  is  exempt  from  liability  (e). 

A  railway  company  entering  into  a  contract  to  carry  goods  to  a  place 
beyond  the  limits  of  its  own  line,  and  situate  upon  the  line  of  another 
company,  does  not  cease  to  be  liable  when  the  goods  are  transferred  to 
the  other  company.  If,  therefore,  the  goods  are  destroyed  by  fire  whilst 
being  carried  by  the  second  company,  the  first  company  is  responsible 
by  virtue  of  the  contract  which  it  has  made  (/),  although  the  other  com- 
pany may  also  be  liable  to  the  owner  for  the  loss  as  being  a  tort-feasor  (g). 

(2)  Innkeepers.     An   innkeeper   is,  by    the   custom   of   England,  re- 
sponsible for  the  safety  of  the  property  of  persons  staying  in  his  inn  (h), 
and  he  is,  therefore,  liable  for  loss  occasioned  by  accidental  fire  (i).     His 
liability  in  this  respect  is,  however,  to  some  extent  limited  by  the  Innkeepers 
Liability  Act,  1863  (k).     Moreover,  if  the  loss  is  attributable  to  the  negli- 
gence of  the  guest  himself,  the  innkeeper  is  not  liable  at  all  (I). 

(3)  Wharfingers.     A  wharfinger  is,  by  the  custom  of  the  City  of  London* 
responsible  for  the  safety  of  the  goods  entrusted  to  him,  and  is,  therefore* 


man  only  (Chapman  v.  Great  Western  Railway 
Co.  (1880),  5  Q.  B.  D.  278  (carrier),  per 
COCKBURN,  C.J.,  at  pp.  281,  282  :  "  The 
contract  of  the  carrier  being  not  only  to 
carry  but  also  to  deliver,  it  follows  that,  to 
a  certain  extent,  the  custody  of  the  goods  as 
carrier  must  extend  beyond,  as  well  as 
precede,  the  period  of  their  transit  from  the 
place  of  consignment  to  that  of  destination. 
First  there  is,  in  most  cases,  an  interval 
between  the  receipt  of  the  goods  and  their 
departure.  .  .  .  Next  there  is  the  time  which 
in  most  cases  must  necessarily  intervene 
between  their  arrival  at  the  place  of  destina- 
tion and  the  delivery  to  the  consignee.  .  .  . 
In  these  cases  .  .  .  the  goods  remain  in  his 
hands  as  carrier.  The  case,  however, 
becomes  altogether  changed  when  the  carrier 
is  ready  to  deliver  and  the  delay  in  the 
delivery  is  attributable  not  to  the  carrier, 
but  to  the  consignee  of  the  goods.  Here, 
again,  just  as  the  carrier  is  entitled  to  a 
reasonable  time  within  which  to  deliver,  so 
the  recipient  of  the  goods  is  entitled  to 
reasonable  time  to  demand  and  receive 
delivery.  When  once  the  consignee  is  in 
morel  by  delaying  to  take  away  the  goods 
beyond  a  reasonable  time,  the  obligation  of 
the  carrier  becomes  that  of  an  ordinary 
bailee,  being  confined  to  taking  proper  care 
of  the  goods  as  a  warehouseman  ;  he  ceases 
to  be  liable  in  case  of  accident").  Compare 
Cairns  v.  Robins  (1841),  8  M.  &  W.  258 
(carrier). 

(c)  Re  Webb  (1818),  8  Taunt.  443  (partner- 
ship),  where  two  judges  thought  that  the 


transit  was  ended,  whilst  two  thought  that 
it  was  suspended  only,  but  all  agreed  that 
whilst  the  goods  were  warehoused,  the  bailees 
were  warehousemen  and  not  carriers  ;  Bourne 
v.  Gatliff  (1841),  3  M.  &  G.  643,  Ex.  Ch. 
(carrier),  per  Lord  DENMAN,  C.J.,  at  p.  689. 

(d)  HGeo.  4andl  Will.  4,c.  68.     Compare 
London  and  North   Western  Railway  Co.   v. 
Glyn  (1859),  1  E.  &  E.  652. 

(e)  Scaife  v.  F  arrant  (1875),  L.  R.  10  Ex. 
358,  Ex.  Ch.  (carrier) ;   Austin  v.  Manchester, 
etc.,  Railway  Co.  (1850),  10  C.  B.  454  (carrier). 
The  onus  of  proving  the  existence  of  such  a 
contract  rests  on  the  carrier  (Richardson  v. 
Sewell   (1805),    2  Smith,  K.  B.  205    (lighter- 
man) ;    Price  v.   Union  Lighterage  Co.,  Ltd., 
[1904]  1  K.  B.  412,  C.  A.  (lighterman)).     The 
fact  that  the  carrier  has  insured,  whether  by 
agreement  with  the  owner  of  the  goods  or 
otherwise,  has  not  the  effect  of  limiting  his 
liability (Hillv.  Scott,  [1895]  2  Q.  B.  713,C.  A. 
(marine  insurance)). 

( / )  Bristol  and  Exeter  Railway  Co.  v. 
Collins  (1859),  7  H.  L.  Cas.  194  (carrier). 

(g)  Haijn  v.  Culliford  (1879),  4  C.  P.  D. 
182  (carriage  by  sea). 

(h)  Morgan  v.  Ravey  (1861),  6  H.  &  N.  265 
(innkeeper),  per  POLLOCK,  C.B.,  at  p.  277. 

(i)  Searle  v.  Laverick  (1874),  L.  R.  9  Q.  B. 
122  (livery  stable-keeper),  per  BLACKBURN, 
J.,  at  p.  126. 

(k)  26  &  27  Viet.  c.  41,  s.  1,  by  which  his 
liability  is  limited  to  £30  except  in  certain 


cases. 


(1)  Armistead  v.  Wilde  (1851),  17  Q.  B.  261 
(innkeeper). 
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liable  for  loss  occasioned  by  accidental  fire  (w).  Where,  however,  the 
custom  does  not  apply,  a  wharfinger  has  merely  the  liability  of  an  ordinary 
bailee  (ri). 

Sub-sect.  2.     Vendor  and  Purchaser. 

Where  the  subject-matter  of  a  contract  of  sale  is  destroyed  or  damaged 
by  fire  before  the  contract  has  been  completely  performed,  the  question 
arises  whether  the  effect  of  its  destruction  is  to  discharge  the  contract, 
leaving  the  vendor  to  bear  the  loss,  or  whether  the  purchaser  can  be  com- 
pelled, notwithstanding  the  destruction  of  what  he  has  bought,  to  carry 
out  his  contract  and  pay  the  purchase  money.  The  answer  to  the  question 
depends  partly  upon  the  stage  which  the  negotiations  have  reached  when 
the  loss  takes  place,  and  partly  upon  the  intention  and  conduct  of  the 
parties.  For  the  purpose  of  ascertaining  whether  the  loss  is  to  fall  upon 
the  vendor,  or  upon  the  purchaser,  the  following  rules  may  be  laid  down, 
namely  :— 

(1)  Where  the  contract  is  for  the  sale  of  houses  or  other  buildings,  the 
purchaser  becomes  in  equity  an  owner  immediately  upon  the  completion 
of  a  binding  contract  of  sale  (o).  As  from  the  date  of  the  contract,  all 
risk  of  deterioration  passes  to  him  (p),  and  it  is  immaterial  that  the  convey- 
ance of  the  legal  estate  has  not  taken  place  (q).  If,  therefore,  the  property 
is  destroyed  by  fire  before  the  execution  of  the  conveyance,  the  loss  falls 
upon  the  purchaser,  and  he  is  bound  to  pay  the  purchase  money  in  full 
without  any  deduction  or  allowance  in  respect  of  the  fire  (r).  Where, 
however,  the  fire  takes  place  before  the  completion  of  a  binding  contract 
the  loss  falls  on  the  vendor  (s),  and  the  purchaser  may  withdraw  from  the 
negotiations.  Even  after  the  completion  of  the  contract  the  loss  may  fall 
upon  the  vendor,  since  he  is  bound  to  take  reasonable  care  of  the  subject- 
matter  of  the  contract,  so  long  as  he  remains  in  possession  of  it  (t).  The 


(•>«.)  North  British  and  Mercantile  Insurance  p.  11  ;   Pools,  v.  Ada.ms  (1864),  33  L.  J.  (OH.  ) 

Co.  v.  London,  Liverpool,  and  Globe  Insurance  639  (sale  of  house),  per  KINDERSLEY,  V.C.,  at 

Co.  (1877),  5  Ch.  D.  569,  per  JESSEL,  M.R.,  at  p.  H41  ;    Paine  v.  Meller  (1801),  6  Ves.  349 

pp.  573,  574  :    "  As  I  understand,  and  as  it  (sale  of  house) ;    Phoenix  Assurance  Co.   v. 

appears  to  me  to  be  proved  by  the  evidence,  Spooner,  [1905]  2  K.  B.  753.     The  purchaser 

a  wharfinger,  by  the   custom,  I   suppose,  of  has  no  claim  to  benefit  by  any  policy  effected 

the  City  of  London,  or  at  all  events  by  the  by  the  vendor  (Rayner  v.  Preston  (1881),  18 

custom  of  the  trade,  is  in  the  same  position  as  Ch.  D.    1,  C.  A.;    Poole  v.   Adams,  supra; 

a  common  carrier,  .  .  .  and  if  the  goods  are  Paine  v.  Meller,  supra) ;  and  see  p.  299,  ante. 

destroyed  by  fire  he  is  liable  in  law  for  breach  (7)  Robertson  v.  Skelton,  supra. 

of  duty,  in  not  so  carefully  attending  to  the  (r)  The  vendor,  however,  still  retains  an 

goods  that  no  fire  could  destroy  them."  interest  as  unpaid  vendor  until  he  is  paid  ; 

(»)  See  p.  394,  antr.  see  Collingdridge  v.  Royal  Exchange  Assurance 

(o)  Robertson  v.  Skclton  (1849),   12  Beav.  Corporation  (1877),  3   Q.    B.  D.    173;     and 

260  (sale  of    house).     As  to  the  right  of  a  p.  210,  ante. 

tenant  exercising  an  option  to  purchase  after  (s)  Ex  parte  Minor  (1805),    11   Ves.    559 

the  date  of  the  fire,  when  the  landlord  has  (sale   of   house).     Compare   Cass   v.    Rudele 

insured,  see  Edwards  v.  West  (1878),  7  Ch.  D.  (1692),  2  Vern.  280  (sale  of  house);  and  see 

858,  distinguishing  Reynard  v.  Arnold  (1875),  Counter  v.  Macpherson,  supra. 

L.  R.   10  Ch.  386  ;    Counter  v.  Macplierson  (t)  Dowson  v.  Solomon,  supra,  as  explained 

(1845),  5  Moore  P.  C.  83,  105  (lease).  in  Newman  v.  Maxwell  (1899),  80  L.  T.  681 

(/;)  Driir.wH  v.  tiolomon  (1859),  1  Dr.  &  Sin.  (lease),  per  KEKEWIOH,  J.,  at  p.  683.     Com- 

1  (sale  of  house),  per  KiNDiatsLEY,  V.C.,  at  pare  Heaven  v.  Pender  (1883),  11  Q.   B.  D. 
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vendor  is,  therefore,  responsible  if  the  loss  of  the  property  is  attributable 
to  his  want  of  care. 

(2)  Where  there  is  a  contract  for  the  sale  (u)  of  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  perished  at  the  time  when 
the  contract  is  made,  the  contract  is  void  (x).  Where,  however,  the  con- 
tract is  not  for  the  sale  of  specific  goods  (if),  or  where  the  goods,  although 
specific,  do  not  perish  until  after  the  date  of  the  contract,  the  following 
rules  apply,  namely  : — - 

(i)  Unless  it  is  otherwise  agreed  (z),  the  goods  remain  at  the  seller's 
risk,  until  the  property  therein  is  transferred  to  the  buyer  (a). 
Thus,  on  a  sale  of  unascertained  goods,  the  property  does  not 
pass  to  the  buyer  until  there  has  been  a  specific  appropriation 
by  the  seller  assented  to  by  the  buyer,  or  vice  versa  (b).  If, 
therefore,  the  goods  are  destroyed  by  fire  before  they  have  been 
thus  appropriated  to  the  contract,  the  loss  falls  on  the  seller  (c). 
Similarly,  where  it  is  the  duty  of  the  seller  to  count  or  measure 
the  goods  in  order  to  ascertain  the  price,  the  risk  remains  in 
the  seller  until  the  price  is  thus  ascertained  by  him  (d),  and 
he  must,  therefore,  bear  any  loss  in  case  of  fire  (e). 
(ii)  As  soon,  however,  as  the  property  in  the  goods  is  transferred  to 
the  buyer,  the  goods  are  at  his  risk,  whether  delivery  has  been 
made  or  not  (/). 

(iii)  Where  delivery  has  been  delayed  through  the  fault  of  either  part}', 

the  goods  are  at  the  risk  of  the  party  in  default  as  regards  any 

loss  which  ought  not  to  have  happened  but  for  such  default  (g). 

Where  there  is  an  agreement  to  sell  specific  goods,  and  subsequently 

the  goods,  without  any  fault  (h)  on  the  part  of  the  seller  or  buyer,  perish 


503,  C.  A.  (negligence),  per  BRETT,  M.R.,  at  see  ibid.,  as.  17,  18.     It  is  not  necessary  that 

p.    509.     As   to   his   duty   to    keep   up   the  the  price  should   be  fixed  (Joyce  v.  Suwni 

insurance,   when    the    property  is  leasehold  (1864),  17  C.  B.  (N.  s. )  84  (marine  insurance)), 

and   subject   to   a   covenant   to   insure,    see  (b)  Sale  of  Goods  Act,  1893  (56  &  57  Viet. 

Palmer  v.  Goren  (1856),  25  L.  J.  (CH.)  841  c.  71),  s.  18,  r.  5  (1). 

(sale  of  house);    Hoicell  v.  Kightley  (1856),  (c)  Campbell  v.   Mersey  Docks  (1863),   14 

21  Beav.   331   (sale  of  house);    Newman  v.  C.  B.  (N.  s.)  412  (sale  of  goods).     Compare 

Maxivell  (1899),  80  L.  T.  681  (lease).  Anderson  v.  Morice  (1875),  L.  R.   10  C.  P. 

(u)  As  to  the  distinction  between  a  sale  609,  Ex.  Ch.,  affirmed  (1876),   1  A.   C.   713 

and  bailment,  see  South  Australian  Insurance  (marine  insurance). 

Co.  v.  Randell  (1869),  L.  R.  3  P.  C.  101.  (d)  Sale  of  Goods  Act,  1893  (56  &  57  Viet 

(x)  Sale  of  Goods  Act,  1893  (56  &  57  Viet.  c.  71),  s.  18,  r.  3. 

c.  71),  s.  6.  (e)  Zagury  v.  Furnell  (1809),  2  Camp.  240 

(y)  Ibid.,  s.  16.  (sale  of  goods). 

(z)  Martineau  v.  Kitching  (1872),  L.  R.  7  (/)  North  British  and  Mercantile  Insurance 

Q.  B.  436,  where  the  goods  were  to  be  at  Co.  v.  Moffatt  (1871),  L.  R.  7  C.  P.  25,  where 

seller's  risk  for  two  months,  and  it  was  held  the  goods  were  held  to  be  no  longer  covered 

that  after  the  two  months  had  expired  the  by  the  seller's  policy  ;    8entance  v.  Hawley 

risk  passed  to  the  buyer,  whether  the  property  (1863),  13  C.  B.  (N.  s.)  458  (sale  of  goods); 

had  also  passed  to  him  or  not.  Tarling  v.  Baxter  (1827),  6  B.  &  C.  360  (sale 

(a)  Sale  of  Goods  Act,  1893  (56  &  57  Viet.  of  goods). 

c.  71),  s.  20.     Nothing  in  this  section  is  to  (g)  Sale  of  Goods  Act,  1893  (56  &  57  Viet, 

affect  the  liabilities  of  either  seller  OP  buyer  c.  71),  s.  20. 

as  a  bailee  of  the  goods  of  the  other  party  (h)  This   means   wrongful  act  or   default 

(ibid.).    As  to  the  rules  governing  the  transfer  (ibid.,  s.  62). 
of  the  property  from  the  seller  to  the  buyer, 
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before  the  risk  passes  to  the  buyer,  the  agreement  is  thereby  avoided  (i), 
and  the  loss  falls  on  the  seller  (k). 

Sub-sect.  3.     Landlord  and  Tenant. 

Where  during  the  currency  of  a  lease  (/),  the  demised  premises  are 
destroyed  or  damaged  by  fire  (m),  the  lease  is  not,  in  the  absence  of  a 
special  covenant  to  that  effect,  determined,  but  remains  a  valid  and  sub- 
sisting lease  (//).  The  rights  and  liabilities  of  the  landlord  and  of  the 
tenant  respectively  continue  to  exist,  although  they  may  be  to  some 
i  A  tent  modified. 

The  effect  of  a  fire  upon  a  building  is  twofold  ;  there  is,  on  the  one  hand, 
the  physical  destruction  or  deterioration  of  the  premises,  which  can  only 
be  rebuilt  or  repaired  upon  the  expenditure  of  a  greater  or  less  sum  of  money, 
and  there  is,  on  the  other  hand,  the  diminution  in  the  value  of  the  premises, 
until  rebuilt  or  repaired,  as  compared  with  the  rent  payable  under  the 
lease.  It  is,  therefore,  necessary  to  distinguish  between  the  liability  to 
bear  the  cost  of  rebuilding  or  repairing  the  premises,  and  the  liability  to 
bear  the  loss  of  rent.  For  this  purpose  the  following  rules  may  be  laid 
down,  namely  : — 

(1)  As  regards  the  liability  to  rebuild  or  repair  the  demised  premises. 
A  tenant  is  not,  merely  by  virtue  of  his  tenancy,  responsible  for  the  con- 
sequences of  an  accidental  fire  (o).  If,  therefore,  the  demised  premises 
are  destroyed  or  damaged  by  fire,  he  cannot  be  called  upon  to  rebuild  or 
repair  them  (p).  Nor  can  the  landlord  be  required  to  rebuild  or  repair 
them,  merely  because  he  is  landlord  (q).  If,  however,  he  does  so,  he 
must  bear  the  expense  himself,  since  the  loss  is  his  own. 

(0  Sale  of  Goods  Act,  1893  (56  &  57  Viet.  (landlord   and   tenant),    following    Littey    v. 

c.  71),  s.  7.  Doubleday  (1881),  7  Q.  B.  D.  510  (warehouse- 

(k)  Compare    Appleby    v.    Myers    (1867),  man)). 

L.  R.  2  C.  P.  05 1  (work  and  labour).  (n)  See   the   cases   cited   throughout   this 

(/)  The  same  principles  apply  wherever  the  sub-section. 

relation  of  landlord  and  tenant  is  established,  (o)  On  the  other  hand,  a  freeholder  of  an 

and  it  is  immaterial  whether  the  contract  of  upper  part  of  a  building  is  entitled  to  call 

tenancy  is  expressed  in  a  formal  lease  or  not.  upon   the   freeholder   of  the   lower   part   to 

(m)  The  tenant  cannot  be  prevented  from  repair  if  the  building  is  burned  down  (Fitzh. 

ii  ing   the   premises   in    such   a    way   as   to  Nat.  Brev.  127  b;    14  Vin.  Abr.  321). 

increase  the  risk  of   fire,  unless  there  is  a  (p)  Paradyne    v.     Jane    (1648),     All.     26 

covenant  to  that  effect  (Hickman  v.  Isaacs  (landlord  and  tenant)  ;   McKenzie  v.  McLeod 

(1861).  4  L.  T.  285  (landlord  and  tenant)),  (1834),    10    Bing.    385    (Scotch    lease),    per 

where  the  use  of  the  premises  for  depositing  TINDAL,  C.J.,  at  p.  388  ;    but  see  Book  v. 

lucifer    matches,    thereby    rendering    them  Worth  (1750),  1  \7es.  Sen.  460  (landlord  and 

uninsurable,  was  held  not  to  be  a  breach  of  a  tenant),  where  the  tenant  was  a  copyholder, 

covenant  not  to  carry  on  "  any  noisome  or  Compare  Re    Hull  and  Meux  (Lady),  [1905] 

offensive"    trade,    the    word    "dangerous"  1  K.  B.  588,  C.  A.  (landlord  and  tenant),  where 

I  icing  omitted.     Compare  Manchester  Bonded  a  tenant  was  held  not  to  be  guilty  of  a  breach 

Warehouse  Co.  v.  Carr  (1880),  5  C.  P.  D.  507  of  contract  to  consume  on  the  farm  all  hay 

(landlord  and  tenant).     But  if  he  breaks  a  and  straw  arising  therefrom,  his  stacks  of  hay 

covenant  against  assignment  without  consent  and  corn  being  destroyed  by  accidental  fire, 

and  assigns  to  an  assignee  who,  as  he  knows,  (q)  Belfour  v.   West  on  (1786),  1  T.  R.  310 

intends  to  use  the  premises  for  a  dangerous  (landlord  and  tenant),  following  Pindar  v. 

trade,  and  in  consequence  of  such  use  the  Ainsley    and    Rutter    (1767)    (landlord    and 

premises  are  destroyed  by  lire,  the  tenant  is  tenant)  ;    Lofft  v.  Dennis  (1859),  1  E.  &  E. 

liilile  to  the  landlord  for  the  loss,  as  being  474  (landlord  and  tenant),  where  the  landlord 

tlii-    direct    c(iii<cc|iicnce    n't    his    breach    nf  had    insured    and    received    his    insurance 

covenant  (L>.pla  v.  lioyir*;  [18(J3j  1  (j.  B.  31  money.     Compare  Broicn   \.   Quilt er  (1764), 
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The  parties  may  enter  into  a  contract  relating  to  the  duty  to  rebuild 
or  repair,  and,  in  practice,  a  lease  usually  contains  a  special  covenant  to 
repair  (r).  It  is  immaterial  whether  the  demised  premises  are  wholly  or 
only  partially  destroyed  by  fire,  since  the  covenant  in  its  ordinary  form 
is  wide  enough  to  impose  upon  the  person  liable  under  it  the  obligation 
not  merely  of  repairing,  but  even  of  rebuilding  the  premises,  if  rebuilding 
becomes  necessary  (s).  Such  a  covenant  may  be  made  either  by  the  land- 
lord or  by  the  tenant  (t),  and  its  effect  is  as  follows,  namely  :— 

(i)  Where  the  covenant  is  made  by  the  tenant  (u),  his  liability  to 
rebuild  (x)  or  repair  the  premises  in  the  case  of  fire  is  absolute  (y). 
He  cannot,  therefore,  claim  the  benefit  of  any  policy  of  insurance 
effected  by  the  landlord  upon  the  premises  (z).  Sometimes  the 
covenant  may  contain  an  express  exception  relating  to  casualties 
by  fire  (a),  in  which  case  he  will,  of  course,  be  discharged  from 
his  liability  to  repair  in  the  event  of  the  loss  being  occasioned 
by  fire  (&). 

(ii)  Where  the  covenant  is  made  by  the  landlord,  his  liability  to  rebuild 
or  repair  the  premises  in  case  of  fire  is  equally  absolute  (c). 
If,  therefore,  he  fails  to  do  so,  the  tenant  may  sue  him  upon  his 
covenant.  The  tenant  cannot,  however,  apart  from  statute  (d), 
insist  upon  the  landlord  applying,  for  the  purpose  of  fulfilling 
his  obligation  under  the  covenant,  the  proceeds  of  any  policy 
of  insurance  which  he  may,  as  landlord,  have  effected  upon  the 
premises  (e). 


2  Ambl.  619  (lease).  In  this  respect  the 
Scottish  law  is  the  same  (Boyne.  v.  Walker 
(1815),  3  Dow.  233  (landlord  and  tenant)). 

(r)  For  a  form  of  such  a  covenant,  see 
Encyclopaedia  of  Forms,  Vol.  VII.,  pp.  192, 
et  seq. 

(s)  See  infra. 

(t)  Such  a  covenant  is  a  usual  covenant 
(Kendall  v.  Hill  (1860),  6  Jur.  (N.  S.)  968 
(landlord  and  tenant)). 

(u)  On  the  death  of  a  tenant,  the  covenants 
of  the  lease  not  having  been  broken,  the 
landlord  is  not  entitled  to  call  upon  the 
executors  to  make  a  payment  into  court 
out  of  the  tenant's  assets  by  way  of  security 
for  the  further  performance  of  the  covenants 
(King  v.  Mallcott  (1852),  16  Jur.  237  (landlord 
and  tenant)). 

(x)  As  to  the  extent  of  his  obligation,  see 
Yates  v.  Dunster  (1855),  11  Ex.  15  (land- 
lord and  tenant),  where  the  premises  were 
old  and  dilapidated  at  the  time  of  the  fire. 

(?/)  Paradyne  v.  Jane  (1648),  All.  26  (land- 
lord and  tenant)  ;  Chesterfield  (Earl)  v. 
Bolton  (Duke)  (1738),  2  Com.  626  (landlord 
and  tenant)  ;  Bullock  v.  Dommitt  (1796),  6 
T.  R.  650  (landlord  and  tenant)  ;  Pym  v. 
Blackburn  (1796),  3  Ves.  34  (landlord  and 
tenant).  Compare  Gregg  v.  Coates  (1856), 
23  Beav.  33  (will),  where  the  occupation  was 
under  a  will  which  imposed  an  obligation  on 


the  tenant  to  repair.  In  Scotland  a  tenant 
under  a  stipulation  to  repair  is  not  bound  to 
rebuild  in  case  of  fire  (Duff  v.  Fleming  (1870). 
8  Macph.  (Ct.  of  Sess.)  769  (landlord  and 
tenant))  ;  it  is  otherwise  in  the  case  of  a  feu 
tenant  (Clark  v.  Glasgow  Assurance  Co.  ( 1854), 
1  Macq.  H.  L.  668  (feu  contract)). 

(z)  Belfour  v.  Weston  (1786),  1  T.  R.  310 
(landlord  and  tenant) ;  Darrell  v.  Tibbitts 
(1880),  5  Q.  B.  D.  560,  C.  A.,  per  BRETT,  L.J., 
at  p.  562  ;  Re  Blackburne,  Ex  parte  Strouts 
(1892),  9  Morr.  249  (landlord  and  tenant). 
As  to  the  insurers'  right  of  subrogation  against 
the  tenant  in  such  a  case,  see  p.  317,  ante. 

(a)  Such  an  exception  is  not  a  "  usual  " 
one  (Sharp  v.   Milligan  (No.   2)  (1857),   23 
Beav.  419  (covenant)). 

(b)  Bullock  v.   Dommitt,   supra,  per  Lord 
KEN  YON,  C.J.,  at  p.  651.     In  such  a  case, 
however,   the   landlord   is   not,    apart   from 
express  covenant,  liable  to  rebuild  ( Weigall 
v.  Waters  (1795),  6  T.  R.  488  (landlord  and 
tenant)). 

(c)  As  to  the  extent  of  the  liability,  see 
Loader  v.  Kemp  (1826),  2  C.  &  P.  375  (land- 
lord and  tenant). 

(d)  Fires     Prevention     (Metropolis)     Act, 
1774  (14  Geo.  3,  c.  78).  s.  83  ;  see  p.  308,  ante. 

(e)  Leeds  v.  Cheetham  (1827),   1  Sim.   146 
(landlord  and  tenant),  per  LEACH,  V.C..  at 
p.  150  :    "  With  respect  to  the  equity  which 
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(2)  As  regards  the  liability  for  loss  of  rent.  Since  his  lease  is  not 
determined  even  by  the  destruction  of  the  demised  premises,  the  -tenant 
remains  liable  to  pay  rent  notwithstanding  their  destruction  (/).  He  is 
not,  therefore,  discharged  when  the  landlord  has  covenanted  to  repair 
and  has  failed  to  do  so  ;  nor  is  he  discharged  when  the  covenant  to  repair 
expressly  exempts  him  from  liability  to  repair  in  the  event  of  casualties 
by  fire  (</),  or  where  the  landlord  lias  received  a  payment  of  insurance 
money  from  the  insurers  upon  a  policy  effected  by  him  (/?).  To  discharge 
him  IKMH  liability  to  pay  rent  or  to  suspend  his  liability  until  the  premises 


the  plaintiff  alleges  to  arise  from  the  defen- 
dant's receipt  of  the  insurance  money,  there 
is  no  satisfactory  principle  to  support  it. 
The  defendant  having  so  contracted  with  tin- 
plaintiff  as  to  render  himself  liable  to  rebuild 
the  outer  work  of  the  factory  in  case  of  fire, 
has  very  prudently  protected  himself  by 
insurance  from  the  loss  he  would  otherwise 
have  sustained  by  such  an  accident.  But 
upon  what  principle  can  it  be  that  the 
plaintiff's  situation  is  to  be  changed  by  that 
precaution  on  the  part  of  the  defendant,  with 
which  the  plaintiff  has  nothing  whatever  to 
do  ?  The  plaintiff  has  sought  his  protect  km 
in  the  contract  by  the  covenant  which  he 
has  required  from  the  defendant  and  to 
these  covenants  must  he  alone  resort." 
Compare  Clark  v.  Hume,  [1902]  5  F.  (Ct.  of 
Sess.)  252  (landlord  and  tenant),  where  the 
landlord  was  under  covenant  to  insure,  the 
tenant  paying  half  the  premium. 

(/)  Paradyne  v.  Jane  (1648),  All.  26 
(landlord  and  tenant);  Doe  d.  Ellis  and 
Medwin  v.  Sandham  (1787),  1  T.  R.  705 
(landlord  and  tenant),  as  explained  in  Hare 
v.  Groves  (1796),  3  Anstr.  687  (landlord  and 
tenant)  :  Holtzapffel  v.  Baker  (1811),  18  Yes. 
115  (landlord  and  tenant)  ;  Baker  v.  Holtp- 
jtft'l  (1811),  4  Taunt.  45  (written  agreement), 
followed  in  Izon  v.  Gorton  (1839),  5  Bing. 
N.  S.  501  (tenancy  of  floor  of  warehouse) ; 
Leeds  v.  Cheetham  (1827),  1  Sim  146 
(landlord  and  tenant);  Manchester  Bond  id 
\\.irehouse  Co.  v.  Carr  (1880),  5  C.  P. 
D.  507  (landlord  and  tenant).  The  rule 
in  Scottish  law  is  different,  the  tenant 
being  discharged  from  the  obligation  to  pay 
rent  if  the  premises  are  rendered  unfit  for 
occupation  (Allan  v.  Maryland  (1882),  20 
Sc.  L.  R.  267  (landlord  and  tenant),  per  Lord 
SH  \M>,  at  p.  268). 

(g)  Monk  v.  Cooper  (1740),  2  Str.  763 
(landlord  and  tenant)  ;  Hare  v.  Groves, 
.-n/ira,  per  MACDON  u.u,  C.B.  (distinguishing 
Brown  v.  Quitter  (1764),  2  Ambl.  619  (land- 
lord and  tenant),  at  pp.  693,  et  seq.  :  "  It 
may  well  be  questioned  whether  there  is  any 
real  resemblance  in  the  present  case  to  that 
of  an  eviction  of  the  tenant  by  title  para- 
mount, to  which  Lord  NORTHINOTUN  has 
assimilated  it  as  the  ground-work  of  his 
opinion  in  Brown  v.  Quiltcr.  The  tenant  can 


only  be  evicted  where  the  title  of  the  land- 
lord was  originally  bad.  ...  In  the  present 
case  there  was  a  full  capacity  to  demise  the 
thing  leased,  on  any  terms  which  the  parties 
might  agree  upon.  The  possibility  of 
destruction  by  fire  was  in  their  contempla- 
tion in  making  the  lease,  and  it  would  have 
been  easy  to  provide  against  the  payment  of 
rent  hi  such  an  event,  or  for  apportioning 
the  rent  on  a  partial  loss,  if  such  had  been 
the  intention  of  the  parties  ;  on  the  contrary, 
the  lessee  has  expressly  stipulated  to  pay  the 
rent  during  the  term  at  all  events  :  and  it 
is  very  difficult  to  say  that  that  was  not  the 
intention.  Perhaps  this  case  can  be  distin- 
guished from  Brown  v.  Qniltir,  so  as  not  to 
clash  with  it.  In  P.roirn  v.  <t>n/llir  the 
landlord  had  insured  the  house  ;  by  its  being 
burned  he  became  entitled  to  the  insurance, 
and  therefore  had  in  his  pocket  the  value  of 
the  thing  which  w'as  the  subject-matter  of 
his  contract  with  the  lessee.  .  .  .  The 
exception  in  favour  of  the  lessee  that  he  shall 
not  be  bound  to  repair  in  case  of  tire,  is 
merely  negative.  It  saves  him  from  one  of 
the  duties  to  which  lie  would  otherwise  have 
been  liable  in  that  event  under  the  general 
covenant  to  repair  :  this  does  not  necessarily 
excuse  him  hi  the  same  event  from  all  the 
other  duties  to  which  he  has  made  hiniM-li 
liable.  Where  upon  a  covenant  by  one  party 
the  law  raises  another  mutual  and  correlative 
covenant,  the  one  becoming  impossible,  the 
other  also  is  gone.  But  where  the  covenants 
both  arise  out  of  the  express  agreements  of 
the  parties,  and  are  not  described  as  depen- 
dent the  one  upon  the  other,  although  the 
performance  of  the  one  become  impossible, 
yet  the  force  of  the  other  remains."  Be/four 
v.  Weston  (1786),  1  T.  R.  310  (landlord 
and  tenant),  following  Pindar  v.  Ainsley 
and  Rutter  (1767)  (landlord  and  tenant),  per 
Lord  .MANSFIELD,  C.J.  :  'The  consequence 
of  the  house  being  burned  down  is  that  the 
landlord  is  not  obliged  to  rebuild,  but  the 
tenant  is  bound  to  pay  the  rent  during  the 
whole  term." 

(/<)  Lofft  v.  Dennis  (1859),  1  E.  &  E.  474 
(landlord  and  tenant),  doubting  and  distin- 
guishing Brown  v.  Quitter,  supra,  where  the 
tenant  was  held  excused  till  the  house  was 
rebuilt. 
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are  rebuilt  or  repaired,  the  lease  must  contain  a  special  provision  to  that 
effect  (i). 


Sub-sect.  4.     Mortgagor  and  Mortgagee. 

Since  a  mortgage  is  nothing  more  than  a  loan  upon  security,  the  fact 
that  the  security,  whether  it  is  a  building  or  chattel,  is  destroyed  or  damaged 
by  fire,  does  not  affect  the  personal  contract  of  the  mortgagor  to  repay 
the  loan  any  more  than  the  depreciation  of  the  security  from  any  other 
cause.  The  loss,  therefore,  will  be  borne  by  the  mortgagor,  who  will 
remain  liable  on  the  mortgage,  though  the  remedy  of  the  mortgagee 
against  the  security  may  be  impaired  or  taken  away.  Where,  however, 
the  mortgagee  has  expressly  contracted  to  look  to  the  security  alone,  and 
there  is  no  personal  liability  upon  the  mortgagor,  the  loss  will  have  to  be 
borne  by  the  mortgagee. 

Where  the  mortgagor  has  insured  the  mortgaged  property,  certain 
rights  as  against  the  proceeds  of  the  policy  (k)  are  conferred  by  statute  on 
the  mortgagee,  whether  the  policy  is  effected  in  accordance  with  the 
provisions  of  the  mortgage  deed  or  not.  Where,  however,  the  mortgagee 
effects  an  insurance  on  the  mortgaged  property  to  protect  his  own  interest 
in  the  property,  his  rights,  as  against  the  mortgagor,  depend  partly  upon 
statute  (I),  and  partly  upon  special  contract  (m).  He  cannot  add  the 
premiums  paid  by  him  for  his  insurance  to  the  mortgage  debt  (n),  or  other- 
wise claim  to  be  repaid  them  by  the  mortgagor  (o),  except  in  accordance 
with  the  terms  of  the  statute,  or  the  provisions  of  the  contract,  as  the  case 
may  be.  Where,  however,  the  mortgage  is  made  by  deed,  certain  rights 
are  conferred  by  statute  (p)  upon  the  mortgagee  both  as  against  the  pro- 
ceeds of  an  insurance  effected  by  the  mortgagor,  and  as  regards  the  pre- 
miums wrhich  he  may  have  paid  upon  an  insurance  effected  by  himself  (q), 
and  these  rights  may  be  further  extended  or  modified  by  the  express  terms 
of  the  contract  between  the  parties  (r). 

(i)  Bennett  v.  Ireland  (1858),  E.  B.  &  E.  which  cases  the  mortgagee   was   in  posses- 

326  (agreement  for  lease),  where  it  was  held  sion  ;    Brooke  v.  Stone  (1865),  34  L.  J.  (CH.) 

that,  on  part  of  the  premises  being  destroyed,  251  (mortgage),  where  the  mortgage  contained 

the  rent  was  not  wholly  suspended,  but  was  a  covenant  to  insure,  but  the  mortgagee  was 

only  abated  hi   proportion  to  the  damage  held  not  to  be  entitled  to  insure  himself  and 

done.     Compare   Packer   v.    Gibbins   (1841),  charge   the    premium    as   against    a   second 

1  Q.  B.  421  (lodgings).     A  covenant  contain-  mortgagee  ;      see,     however,     Scholefield    v. 

ing  such  a  provision  is  not  a  "usual"  cove-  Lockwood  (1863),  33  L.  J.  (CH.)  106  (mortgage), 

nant  (Doe  d.  Ellis  and  Medwin  v.  Sandham  where  the  premiums  were  allowed  to  a  niort- 

(1787),  1  T.  R.  705  (landlord  and  tenant).  gagee  in  possession  under  the  usual  directions 

(k)  See  p.  299,  ante,  and  compare  Garden  to  make  him  all  fair  allowances, 

v.  Ingram    (1852),  23  L.  J.  Ch.  478   (mort-  (o)  Brown  v.  Price  (1858),    4  C.  B.  N.  S. 

gage),    distinguished     in    Lees     v.    Whiteley  598    (life    assurance) ;     National    Assurance 

(1866),  L.  R.  2  Eq.  143  (bill  of  sale).  Association  v.  Best  (1857),  2  H.  &  N.  605 

(1)  See  p.  407,  post.  (life  assurance). 

(m)  Barber  v.  Butcher  (1846),  8  Q.  B.  863  (p)  Conveyancing    and   Law   of   Property 

(life  assurance) ;    Dobson  v.  Land  (1851),  4  Act,  1881  (44  &  45  Viet.  c.  41),  ss.  19  (1)  (ii), 

De  G.  &  Sm.  575  (mortgage) ;  see  p.  407,  post.  23. 

(n)  Dobson   v.   Land  (1850),   8   Hare  216  (7)  See  p.  299,  ante. 

(mortgage),  followed  in  Bellamy  v.  Brickenden  (r)  See  p.  407,  post. 
(1861),  2  J.  &  H.  137  (mortgage),  in  both  of 


\V.I.  2   D 


402  LIABILITY  FOE  LOSS   BY  FIRE. 

bub-sect.  5.     Contracts  to  Insure. 

Any  person  may  contract  to  insure  the  property  of  another  in  the  same 
\vay  as  he  may  contract  to  be  responsible  for  its  safety.  The  two  con- 
tracts are,  however,  distinct  in  their  characteristics,  since  the  contract 
to  insure  does  not  render  the  person  who  enters  into  it  directly  liable  in 
the  event  of  the  destruction  of  the  property  by  fire.  All  that  he  contracts 
to  do  is  to  effect  an  insurance  against  fire  in  respect  of  the  property  (s). 
The  owner  of  the  property,  therefore,  or  the  person  with  whom  the  con- 
tract is  made,  acquires  no  direct  claim  to  the  proceeds  of  the  insurance  (t), 
though  a  contract  to  insure  usually  contains  a  provision  relating  to  the  ap- 
plication of  the  insurance  money  (u).  In  the  same  way,  when  the  contract 
to  insure  is  combined,  as  is  sometimes  the  case,  with  a  contract  imposing 
liability  for  the  loss,  the  fact  that  the  contract  to  insure  specifies  the  sum 
to  be  insured,  has  no  eii'ect  in  limiting  the  liability  under  the  other  con- 
tract, and  the  person  liable  for  the  loss  must  pay  its  full  amount  without 
regard  to  the  amount  specified  in  the  contract  to  insure  (x). 

A  contract  to  insure  may  be  implied  under  a  custom  of  trade  (y),  or 
from  the  course  of  dealing  between  the  parties  (z),  though  more  usually 
a  contract  to  insure  is  made  an  express  term  in  a  larger  contract  relating 
to  the  subject-matter  of  insurance  (a).  The  only  contracts  of  this  kind 
which  appear  to  call  for  detailed  examination  are  the  following,  namely  : — 

(1)  Leases.  Any  lease  may  contain  a  covenant  on  the  part  of  either 
the  landlord  or  the  tenant  to  insure  and  keep  insured  the  demised 

(s)  Re  Eoutledge,  Ex  parte  Batcman  (1856),  Justice,  that  had  the  insurance  been  effected 

8  IK    ('<.  M.  &  <J.  -63  (bailment).     Such  a  by  the  defendant  as  agent,  that  would  not 

contract     cannot     therefore     be     construed  entitle  the  Court  to  draw  the  inference  that 

negatively  as  if  it  were  a  contract  not  to  do  the  defendant's  liability  was  to  be  limited, 

any   act   whereby   a  policy,    when   effected,  Even  if  the  insurance  had  been  effected  on 

might    become   void    (Dormay  v.  Borrodaile  behalf  of  the  plaintiff,  it  would  give  him  an 

(1847),  10  Beav.  335  (life  assurance)).  additional  protection  in  case  of  loss,  but  he 

(t)  Lees  \.    ]\'hitdcy  (1866),  L.   K.  2  Eq.  would  not  thereby  lose  his  right  to  go  against 

143  (bill  of   sale),  distinguishing   Garden  \\  the  defendant,  and  \\uuld   be  at  liberty  to 

Ingram  (1852),  23  L.  J.  (CH.)  478  (mortgage),  sue  either  the  defendant  or  the  insurers." 

(u)  bee  p.  4U6,  post.  (y)  Compare  Smith  v.  Lascelles  (1788),  2 

(x)  JJiyby   v.    Atkinson   (1815),    4    Camp.  T.  K.  187  (marine  insurance).     There  is  no 

_,.)  (lease);     Hill  v.  Scott,   [18U5J   2  Q.  B.  custom  in  the  printing  trade,  by  which  printers 

713,    C.    A.     (marine    insurance),  per  Lord  are  bound  to  insure  the  paper  of  the  works 

ESHEK,   M.R.,    at   p.   714:    '    The   effect  of  which  they  are  employed  to  print  (Mawman 

the  defence  raised  ...  is  this — that  it  was  v.  (.nllitl  (IbU'J),  2  Taunt.  325  n). 
agreed  that  the  defendant,  as  agent  for  the          (z)  MnrtiiHu-u,  \.  Kite/tiny  (1872),  L.  11.  7 

plaintiff,  should  take  out  policies  of  insurance  Q.   B.  436,  per  BLACKBURN,  J.,  at  p.   438. 

on  the  wool,  and  that  the  proper  inference  Compare  Dulglcish  v.   Buchanan  (1854),   16 

to  be  drawn  from  this,  and  from  the  course  Dunl.  (Ct.  of  Ness.)  332;    Jl'A'cillv.  Mullen, 

of  dealing  between  the  parties,  is  that  the  [1UU7J  2  I.  R.  328,  C.  A.  (repair  of  motor-car), 
defendant  was  not  to  be  liable  for  any  loss          (><•)  As  to  the  effect  of  the   breach  of  a 

covered    by   the   policy   of   insurance.     The  contract  to  insure  upon  the  liability  of  a 

Lord  Chief-Justice  held  that  the  insurance  surety,   see    \\~ntta  v.   Shuttleworth  (1861),   7 

was   made    by   the   defendant    on    his   own  H.  &  N.  353  Ex.  Ch.  (guarantee),  where  a 

behalf ;    and,  having  looked  at  the  reasons  surety  who  had  guaranteed  the  due  perform- 

given  for  this  conclusion,   1   agree   entirely  ance  of  certain  works  by  a  contractor  was 

with  them,  and  with  the  conclusion  that  no  held    to    lie  discharged    by  the    employer's 

jntcivuce  can  be  drawn  of  any  stipulation  to  failure  to  insure  the  work,  as  provided  by  his 

limit  the  dclrnd.mt's  liability.     1  also  agree  contract  with  the  contractor,  the  completion 

with    the    conclusion    of    the    Lord    Chief-  of  the  works  having  been  prevented  by  fire. 
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premises  (&).  Where  the  covenant  to  insure  (c)  is  entered  into  by  the 
tenant  (d),  and  the  lease  confers  upon  the  landlord  a  right  of  re-entry  or 
forfeiture  for  a  breach  of  any  covenant  in  the  lease,  a  failure  of  the  tenant 
to  insure  or  keep  insured  the  demised  premises  in  accordance  with  the 
terms  of  the  covenant  operates  as  a  forfeiture  of  the  lease  (e).  To  entitle 
the  landlord  (/)  to  enforce  the  forfeiture  he  must  first  have  served  upon 
the  tenant  a  notice  specifying  the  breach  of  the  covenant  to  insure  (g),  and 
requiring  him  to  insure  (/i),  and  the  tenant  must  have  failed  to  effect  an 
insurance  in  accordance  with  the  terms  of  the  covenant  within  a  reason- 
able time  after  the  service  of  the  notice  (i).  The  tenant  (k]  may,  however, 
even  though  the  landlord  is  proceeding  by  action  or  otherwise  to  enforce 
the  forfeiture,  apply  to  the  court  for  relief  (I),  provided  that  the  landlord 
has  not  already  re-entered  (m). 


(6)  In  the  case  of  leases  of  lands  belonging 
to  ecclesiastical  benefices  it  is  the  duty  of 
the  incumbent  to  require  the  tenant  to  insure 
in  the  joint  names  of  the  incumbent  and  of 
the  lessee,  his  executor,  or  administrator,  for 
three-fourths  at  least  of  the  value  (Ecclesias- 
tical Leases  Act,  1842  (5  &  6  Viet.  c.  27),  s.  1). 

(c)  A  covenant  to  insure  does  not  appear 
to  be  a  "  usual  "  covenant ;    see  Hampshire 
v.   Wiclcens  (1878),  7  Ch.  D.  555  (landlord 
and  tenant),  per  JESSEL,  M.R.,  at  p.  561  ; 
and   compare   Cosser   v.    Collinge   (1832),    3 
Myl.  &  K.  283  (landlord  and  tenant). 

(d)  Such  a  covenant  runs  with  the  land, 
so  as  to  bind  an  assignee  of  the  lease  ( Vernon 
v.  Smith  (1821),  5  B.  &  Aid.  1  (landlord  and 
tenant),  per  ABBOTT,  C.J.,  at  p.  5,  on  the 
ground  that  the  premises  were  subject  to  the 
Fires  Prevention  (Metropolis)  Act,  1774  (14 
Geo.  3,  c.  78),  s.  83,  and  per  BEST,  J.,  at  p. 
9,  on  general  grounds  ;  Douglass  v.  Murphy 
(1859),  16  U.  C.  Q.  B.  116  ;  in  Doe  d.  Flower 
v.  Peck  (1830),  1  B.  &  Aid.  428  (landlord  and 
tenant),    the   Court   refused   to   discuss   the 
question).     Where    the    assigns    are  named 
either  the  lessee  or  the  assignee  may  insure 
in  performance  of  the  covenant  (Chaplin  v. 
Reid  (1858),   1  F.   &  F.   315  (landlord  and 
tenant),  per  BEAMWELL,  B.,  at  p.  317).     But 
an  insurance  by  a  sub-lessee  under  a  covenant 
in  the  sub -lease  is  not  necessarily  a  perform- 
ance   of    the    covenant    in    the    head    lease 
(Logan  v.  Hall  (1847),  4  C.  B.  598  (landlord 
and  tenant),  per  MAULE,  J.,  at  p.  614).     As 
to  the  continuance  of  such  a  covenant  after 
the  expiration  of  the  term,  see  Heckman  v. 
Isaac  (1862),  6  L.  T.  383.     Where  the  tenant 
holds  over  after  the  expiration  of  a  lease 
containing  a  covenant  to  insure,  his  obliga- 
tion to  insure  continues  (Digby  v.  Atkinson 
(1815),  4  Camp.  275  (lease  holding  over)). 

(e)  Doe  d.  Pitt  v.  tihewin  (1811),  3  Camp. 
134   (landlord   and   tenant) ;     nor   was   any 
relief   granted   in   equity    (Reynolds  v.  Pitt 
(1812),   19  Ves.   134  (landlord  and  tenant)  ; 
\\'hitc  v.  Warner  (1817),  2  Mer.  459  (landlord 
and    tenant) ;     liolfe    v.    Harris    (1816),    2 


Price.  206n  (landlord  and  tenant)  ;  Green  v. 
Bridges  (1830),  4  Sim.  96  (landlord  and 
tenant)  ;  Job  v.  Banister  (1856),  2  K.  &  J. 
374  (lease  of  copyhold)).  The  tenant  is  not, 
however,  precluded  by  the  forfeiture  from 
exercising  an  option  to  purchase  (Green  v. 
Low  (1856),  22  Beav.  625  (landlord  and 
tenant)).  As  to  the  effect  of  a  breach  of 
covenant  to  insure  upon  a  tenant's  right  to 
claim  specific  performance  of  a  lease,  see 
Rogers  v.  Tudor  (1860),  6  Jur.  (s.  s.)  692 
(landlord  and  tenant). 

( /  )  Including  an  assignee  of  the  reversion 
(Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Viet.  c.  41),  s.  10  (1)). 

(g)  As  to  what  is  sufficient  evidence  of  a 
breach  of  covenant,  see  Chaplin  v.  Reid,  supra, 
where  the  evidence  of  a  clerk  of  the  insurance 
office  who  enters  the  policies  and  premiums 
and  has  searched  the  books  was  admitted 
to  show  that  the  lessee  had  not  insured  ; 
Doe  d.  Bridges  v.  Whitehead  (1838),  8  A.  &  E. 
571  (landlord  and  tenant),  where  a  refusal 
to  show  a  policy  or  receipt  for  premiums  was 
held  not  to  be  sufficient. 

(h)  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Viet.  c.  41),  s.  14  (1).  It 
is  not  necessary  in  the  case  of  a  breach  of  a 
covenant  to  insure  to  require  the  lessee  to 
make  compensation  in  money  if  there  has 
in  fact  been  no  loss  (Lock  v.  Pearce,  [1893]  2 
Ch.  271,  C.  A.  (landlord  and  tenant) ;  see 
p.  405,  post). 

(i)  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Viet.  c.  41),  s.  14  (1). 

(k)  Including  a  sub-lessee  (Coin  c  \  mcing 
and  Law  of  Proper!  \  Act,  JS92  (;V>  \-  56 
Viet.  c.  13),  s.  4;  Gray  v.  Bonsall.  \  1904]  1 
K.  B.  601  (landlord  and  tenant)). 

(I)  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Viet.  c.  41),  s.  14  (2). 
This  right  of  relief  is  a  chose  in  action  and 
may  be  assigned  to  a  purchaser  of  the  lease 
by  the  lessee's  trustee  in  bankruptcy  (Howard 
v.  Fans/mice,  [1895]  2  Ch.  581  (landlord  and 
tenant)). 

(»0  (Juilter  v.  Mapl  .«>„  (1882),  9  Q.  B.  D. 
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Tin-  landlord  may  also  at  any  time  waive  the  forfeiture  (n),  as,  for 
instance,  by  accepting  (o),  or  distraining  for  (p)  rent  subsequently  payable, 
or,  where  the  question  is  whether  the  covenant  has  been  sufficiently  per- 
formed, by  conducting  himself  in  such  a  way  as  to  lead  the  tenant  into 
believing  that  what  he  had  done  was  sufficient  (q).  Since,  however,  the 
failure  to  insure  is  a  continuing  breach  of  covenant,  the  receipt  of  rent  does 
not  operate  as  a  waiver  beyond  the  term  at  which  the  rent  fell  due  (r). 

Though  the  consequences  of  the  breach  of  the  covenant  to  insure  are 
no  longer  so  serious  as  they  formerly  were,  it  is  still  necessary  to  determine 
what  acts  constitute  a  breach  of  the  covenant.  For  this  purpose,  as  al>o 
for  the  purpose  of  ascertaining  the  effect  of  the  covenant  upon  the  relation 
of  the  parties,  the  requirements  of  the  particular  covenant  must  be  con- 
sidered (s).  A  covenant  to  insure  usually  deals  with  the  following 
matters  (/,),  namely  :— 

(i)  The  duty  to  insure.  Where  the  covenant  does  not  specify  the 
date  at  which  the  insurance  is  to  be  effected,  the  tenant  is  allowed 
a  reasonable  time  for  the  purpose  (M).  If,  however,  he  permits 
the  premises  to  remain  uninsured  beyond  a  reasonable  time  he  has 
committed  a  breach  of  covenant  (x).  There  is  equally  a  breach 
of  covenant  where  he  allows  an  existing  policy  to  lapse  and 
a  subsequent  revival  of  the  policy  will  not  cure  the  breach  (?/), 


672,  C.  A.  (landlord  and  tenant),  where  it  was 
also  held  that  s.  14  (2)  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45 
Viet.  c.  41),  was  retrospective. 

(n)  A  failure  to  ask  for  the  policy  is  not  a 
waiver  (Green  v.  Bridges  (1830),  4  Sim.  96 
(landlord  and  tenant),  per  SHADWELL,  V.C., 
at  p.  101). 

(o)  Doe  d.  Bridges  v.  Whitehead  (1838),  8 
A.  &  E.  571. 

(p)  Doe  d.  Flower  v.  Peck  (1830),  1  B.  & 
Ad.  428  (landlord  and  tenant).  A  distress 
operates  as  a  recognition  of  the  tenancy  down 
to  the  date  of  the  distress  (Price  v.  Wonvood 
(1859),  4  H.  &  N.  512  (landlord  and  tenant)). 

(q)  Rogers  v.  Tudor  (1860),  6  Jur.  (N.  s.) 
692  (specific  performance),  where  the  insur- 
ance effected  was  in  the  name  of  the  tenant 
only,  and  not  in  the  joint  names  of  the 
landlord  and  tenant,  as  required  by  the 
covenant,  nor  was  it  euYrtt-d  with  the  <>lti<  e 
specified,  but  the  landlord  had  been  aware 
of  this  for  some  months  lief  ore  taking  action  ; 
Doe  d.  Flower  v.  Peck,  supra ;  Mills  v. 
Griffiths  (1876),  45  L.  J.  Q.  B.  771  (landlord 
and  tenant),  where  the  tenant's  agent  had 
embezzled  the  premium,  in  consequence  of 
which  the  premises  were  left  uninsured,  and 
the  landlord  had  afterwards  paid  the  premium 
and  allowed  the  tenant  to  repay  him  ;  Doe 
d.  Knight  v.  Hour  (]H26),  '2  ( '.  ,V  'l'.  2-Hi  (land- 
lord and  tenant) ;  Doe  d.  Pittman  v.  Stilton, 
(1841),  9  C.  &  P.  706  (landlord  and  tenant) ; 
Doe  d.  Mnslon  v.  Glad  in  n  (1845),  6  Q.  B. 
953  (landlord  and  tenant),  where  the  tenant 
had  shown  the  policy  to  the  landlord. 


(r)  Doe  d.  Flower  v.  Peck,  supra  (land- 
lord and  tenant) ;  Price  v.  \Yoru-ood, 
supra  ;  Hoivell  v.  Kightley  (1856),  21  Beav. 
331  (sale  of  house) ;  Doe.  d.  Baker  v.  Jones 
(1850),  5  Ex.  498  (landlord  and  tenant). 
Compare  Doc  d.  Elusion  v.  Gladicin,  supra, 
where  the  assignee  of  the  reversion  was  not 
bound  by  the  assignor's  waiver. 

(s)  Sims  v.  Castiglione,  [1905]  W.  N.  112 
(landlord  and  tenant). 

(t)  For  a  form  of  such  a  covenant,  see 
Encyclopaedia  of  Forms,  Vol.  VII.,  pp.  194 
et  seq.,  and  compare  Leases  Act,  1845  (8  &  9 
Yirt.  c.  124),  Sched.  II.  6;  Ecclesiastical 
Leases  Act,  1842  (5  &  6  Viet.  c.  27),  s.  1. 

(M)  Doe  d.  Darlington  v.  Ulph  (1849),  13 
Q.  B.  204,  where  an  unexplained  delay  from 
January  12th  to  February  14th  was  held  to 
be  unreasonable.  But  the  obligation  to 
insure  under  the  covenant  does  not  arise  till 
the  lease  is  executed  (ibid.,  per  PATTESON,  .1.. 
at  p.  208).  It  is  no  defence  that  before  the 
expiration  of  the  time  specified  or  of  a 
reasonable  time,  as  the  case  may  he,  the 
demised  premises  become  uninsurable  (Re 
Arthur,  Arthur  v.  Wynne  (1880),  14  Ch.  D. 
603  (life  assurance)). 

(a;)  Penniall  v.  Harborne  (1848),  11  Q.  B. 
368  (landlord  and  tenant),  where  a  portion 
of  the  premises  was  left  uninsured  for  two 
months,  although  the  remainder  of  tho 
premises  was  covered  by  a  policy  for  tho 
requisite  amount,  and  on  the  expiration  of 
the  two  months  a  new  policy  was  effected 
covering  the  whole. 

(y)  There  is  no  breach,  however,  where  the 
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even  though  the  policy  is  ante-dated  by  the  insurers  to  the 
expiration  of  the  preceding  polic}'  (z).  A  breach  of  this  kind 
is,  however,  of  little  importance,  since  the  tenant  can  always 
obtain  relief  by  taking  out  a  policy,  and  thus  remedying  the 
breach,  whilst  the  landlord  cannot,  unless  the  demised  premises 
have  been  destroyed  or  damaged  by  fire  whilst  they  were  un- 
insured (a),  recover  even  nominal  damages  for  the  breach  (b). 
Power  may,  however,  be  reserved  to  the  landlord  to  insure 
in  case  of  breach  and  charge  the  tenant  with  the  premium  (c). 

(ii)  The  name  of  the  assured.  It  is  usual  for  the  covenant  to  require 
the  insurance  to  be  effected  in  the  name  of  the  landlord,  or  in 
the  joint  names  of  the  landlord  and  tenant  (d).  Where  the 
insurance  is  to  be  in  the  name  of  the  landlord,  it  is  a  breach  of 
covenant  for  the  tenant  to  add  his  own,  since  he  thereby  deprives 
the  landlord  of  his  independent  control  of  the  policy  (e).  On 
the  other  hand,  where  the  insurance  is  to  be  in  the  joint  names 
of  landlord  and  tenant,  it  is  not  a  breach  for  the  tenant  to  insure 
in  the  name  of  the  landlord  alone,  since  the  provision  as  to  the 
joining  of  the  tenant's  name  is  solely  for  the  protection  of 
the  tenant,  and  he  may  waive  it  at  any  time  (/).  It  is,  how- 
•  ever,  a  breach  of  a  covenant  in  this  form  for  the  tenant  to  insure 
in  his  own  name  alone  (g). 

(iii)  The  name  of  the  insurance  office.  The  tenant  may  be  required 
to  insure  with  a  particular  insurance  office  named  or  indicated  (h) 

policy    merely    becomes    voidable,    and    the  amount.     Compare  Logan  v.  Hall  (1847),  4 

insurers  elect  not  to  avoid  it  (Doe  d.  Pitt  v.  C.  B.  598  (landlord  and  tenant) ;    National 

Laming  (1814),  4  Camp.   73   (landlord  and  Life  Assurance  Co.  v.  Best  (1857),  2  H.  &  N. 

tenant)).  605    (life    assurance).     It    is    therefore    un- 

(z)  Doe  d.  Pitt  v.  Skewin  (1811),  3  Camp.  necessary  to  require  payment  of  compensa- 

134  (landlord  and  tenant) ;    Wilson  v.  Wilson  tion  in  the  notice  where  no  loss  has  occurred 

(1854),  14  C.  B.  610  (sale  of  leasehold).  (Lock  v.  Pearce,  siipra). 

(a)  Douglass  v.  Murphy  (1859),   16  U.  C.  (c)  Doe   d.     Pittman   v.    Sutton   (1841),    9 
Q.  B.  116,  where  it  was  held  that  the  measure  C.  &  P.  706  (landlord  and  tenant),  where  it 
of  damages  was  the  value  of  the  premises  was  doubted  whether  in  such  a  case  a  failure 
lost  by  the  tenant's  neglect  to  insure,  not  to  insure  by  the  tenant  operated  as  a  for- 
exceeding  the  amount  of  insurance  required  feiture. 

by    the   covenant,    which    provided   for    re-  (d)  The  validity  of  the  policy  is  not  affected 

instatement    out   of   the    insurance    money.  by  the  assignment  of  the  lease,  as  the  lessor 

Compare    Newman    v.    Maxwell    (1899),    80  has  a   continuing   interest   in   the   property 

L.  T.  681  (landlord  and  tenant),  where  the  (Garden  v.  Ingram  (1852),  23  L.  J.  (CH. )  478 

lessor  had  contracted  to  purchase  the  lease.  (mortgage),  per  Lord  CRA:NAVORTH,  L.C.,  at 

(b)  Lock  v.  Pearce,  [1893]  2  Ch.  271,  C.  A.  p.  479) ;   see  p.  30,  ante. 

(landlord  and  tenant),   per   LINDLEY,   L.J.,  (e)  Penniall  v.  Harborne  (1848),  11  Q.  B. 
at  p.  280;    Broivn  v.  Price  (1858),  4  C.  B.  368   (landlord  and  tenant);    Green   v.   Low 
(N.  s.)  598  (life  assurance),  questioning  Hey  (1856),  22  Beav.  625  (landlord  and  tenant). 
v.  Wyche  (1842),  2  Gale  &  D.  569  (landlord  (/)  Havens  v.  Middleton  (1853),  10  Hare 
and  tenant),  where  it  was  held  that  where  641  (landlord  and  tenant). 
an   assignee   who   had   covenanted  to   keep  (g)  Doe    d.   Muston   v.    Gladwin   (1845),  6 
the    covenants    in    the    lease,    including    a  Q.  B.  953  (landlord  and  tenant), 
covenant  to  insure,  had  failed  to  insure,  and  (h)  It  is  not  unusual  for  the  covenant  to 
the   assignor   had   himself   insured,   he   was  provide    for    the    insurance   to    be    in    such 
entitled  to  recover  more  than  nominal  damages  office  as  the  landlord  appoints.     As  to  the 
for  the  breach,  and  it  was  further  suggested,  rights  of  an  assignee  of  the  reversion  where 
that  though  he  could  not  recover  the  amount  the  tenant  has  failed  to  insure  in  the  ottico 
expended  in  insuring  specifically,   the  jury  appointed  by  the  assignor,  the  original  land- 
could  award  him  damages  equivalent  to  that  lord,  see  Crane  v.  Batten  (1854),  2  W.  R.  550. 
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in  the  covenant,  or  with  an  insurance  office  carrying  on  business 
within  a  particular  district  (i).  A  provision  of  this  kind  is  not, 
however,  necessary,  since  the  covenant  is  not  void  for  uncer- 
tainty even  if  it  is  framed  in  perfectly  general  terms  (A'), 
(iv)  The  sum  to  be  insured.  The  covenant  usually  specifies  the 
minimum  sum  for  which  the  insurance  must  be  effected.  The 
fact  that  this  sum  is  less  than  the  cost  of  rebuilding,  does  not 
relieve  the  tenant,  where  he  is  also  under  covenant  to  repair, 
from  bearing  the  full  cost  of  rebuilding  (I). 

(v)  The  payment  of  premium.  The  tenant  is  usually  required  to  pay 
all  the  premiums  within  a  specified  time  after  they  become  due, 
and  to  produce  to  the  landlord  or  his  agent,  whenever  required, 
the  policy  and  the  receipt  for  the  premium  for  the  current 
year  (m).  In  the  absence  of  any  special  stipulation,  the  place 
of  production  would  appear  to  be  the  demised  premises, 
(vi)  The  application  of  the  proceeds.  Where  the  policy  is  effected  in 
the  name  of  the  landlord  either  solely  or  jointly  with  that  of  the 
tenant,  the  landlord  has  the  right,  as  being  the  assured,  to  apply 
the  proceeds  in  rebuilding  the  demised  premises.  Where,  how- 
ever, the  policy  is  in  the  name  of  the  tenant  alone,  the  landlord 
has  no  such  right  ;  nor  can  he,  apart  from  statute  (n),  claim 
that  the  proceeds  be  so  applied  either  by  the  insurers  or  by  the 
tenant  (o).  The  object  of  the  covenant  is  in  effect  to  guarantee 
the  solvency  of  the  tenant  and  provide  him  with  funds  to  enable 
him  to  discharge  his  covenant  to  repair  (p).  The  landlord  has 
no  claim  of  any  kind  against  the  proceeds  of  the  policy,  but  only 
a  personal  remedy  against  the  tenant  for  any  breach  of  the 
covenant  to  repair.  It  is,  therefore,  the  practice  for  the  cove- 
nant to  provide  expressly  for  the  application  of  the  proceeds 
in  reinstatement. 

Since  the  effecting  of  the  insurance  by  the  tenant  carries  with  it  certain 
obvious  inconveniences,  it  is  more  usual  for -the  covenant  to  require  the 
insurance  to  be  effected  by  the  landlord  (q).  Such  a  covenant  may  impose 
upon  the  landlord  obligations  as  to  such  matters  as  the  production  of 
receipts  for  premiums,  and  the  application  of  the  proceeds  (r),  similar  to 

(i)  Usually  London  or  Westminster.     Com-  policy  or  show  his  receipt  for  the  premium 

pare  Pluralities  Act,  1838  (1  &  2  Viet.  c.  106),  (Doe  d.  Bridges  v.  Wfiifefiead  (1838),  8  A.  &  E. 

s.  67.  571  (landlord  and  tenant)). 

(k)  Doe  d.  Pitt  v.  Sheicin  (1811).  3  Camp.  (n)  See  p.  308,  ante. 

134  (landlord  and  tenant).    Nor  is  it  necessary  (o)  Andrews    v.    Patriotic    Assurance    Co. 

that  the  covenant  to  insure  should  refer  in  (No.  2)  (1886),  18  L.  R.  Ir.  355,  per  PALLES, 

express  terms  to  fire  (ibid.).  C.B.,  at  p.  368. 

(I)  Dighii  v.  Atkinson  (1815),  4  Camp.  275  (p)  Logan   v.    Hall   (1847),    4   C.    B.    598 

(lessee  holding  over).     But  if  the  covenant  (landlord  and  tenant),  per  MAULE,  J.,  at  p. 

provides  for  the  application  of  the  proceeds  613  ;   Clark  v.  Glasgow  Assurance  Co.  (1854), 

in  reinstatement,  the  tenant's  liability  may  1  Macq.  H.  L.  68    (feu-contract),  per  Lord 

be  limited  to  the  specified  amount  of  insur-  CRANWORTH,  L.C.,  at  p.  679. 

ance  (Douglass  v.  Jlttrjifn/  (1859),  16  U.  C.  (q)  For  a  form   of   such  a   covenant,  see 

Q.  B.  116).  Encyclopaedia  of  Forms,  Vol.  VII.,  p.  203. 

(m )  Where  there  is  no  such  provision  the  (r)  In  the  a bsence  of  such  a  stipulation  the 

tenant  ennnot  be  called  upon  to  produce  a  tenant  has  no  right,  apart  from  statute  (see 
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those  usually  imposed  upon  the  tenant  when  he  is  required  to  insure.  In 
addition  the  lease  may  contain  stipulations  (s)  relating  to  the  following 
matters,  namely— 

(i)  The  payment  of  premium  by  the  tenant  (t),  including  any  increased 
premium,  when  the  premium  is  increased  by  the  conduct  of  the 
tenant.  The  tenant  may  also  be  given  power  to  insure  himself, 
if  the  landlord  fails  to  do  so,  and  to  deduct  the  premiums  paid 
by  him  from  the  rent. 

(ii)  The  avoidance  of  the  policy  by  any  act  of  the  tenant.     The  land- 
lord may,  in  such  a  case,  be  relieved  from  his  obligation  to 
insure  or  reinstate. 
(iii)  The  suspension  of  the  rent  during  the  period  of  re-instatement,  if 

the  landlord  fails  to  reinstate  within  a  reasonable  time. 
(2)  Mortgagees.  Under  the  Conveyancing  and  Law  of  Property  Act, 
1881  (u),  a  mortgagee  is  empowered,  in  certain  circumstances,  to  insure 
the  mortgaged  property  and  add  the  premium  to  the  mortgage  debt  (x), 
and  he  is  also  given  certain  rights  as  regards  the  application  of  the  proceeds 
of  any  policy  covering  the  mortgaged  property  (?/).  The  provisions  of 
the  statute,  especially  as  regards  the  mortgagee's  power  of  insuring,  are 
somewhat  unsatisfactory  (z).  It  is,  therefore,  the  practice  to  insert  in 
the  mortgage  deed  a  covenant  to  insure  on  the  part  of  the  mortgagor. 
Such  a  covenant  is  usually  framed  on  the  same  lines  as  a  covenant  to  insure 
in  a  lease  (a),  and  expressly  empowers  the  mortgagee  to  insure  and  charge 
the  premium  to  the  mortgagor  personally  (6),  in  case  the  latter  fails  to 
insure  ;  or,  if  the  covenant  so  requires,  to  produce  the  receipt  for  the  last 
payment  of  premium  (c). 

A  power  of  this  kind  thus  obviates  the  hardships  imposed  by  the 
statutory  provision,  in  that,  if  the  receipt  is  not  produced,  the  mortgagee 
may  insure  at  the  mortgagor's  expense  without  having  the  risk  of  losing 
the  premiums  which  he  may  have  paid  by  reason  of  the  mortgagor's 
having  insured  after  all  (d),  and  at  the  same  time  he  is  given  a  personal 
remedy  for  any  premiums  paid  by  him  (e). 

p.  308,  ante),  to  claim  reinstatement  out  of  (z)  See  p.  41,  ante. 

the  proceeds  of  the  landlord's  policy  (Clark  (a)  gee   p.    404,    ante.     For   a   form   of   a 

v.    Hume    (1902),    5    F.    (Ct.    of   Sess.)    252  covenant  by  a  mortgagor,  see  Encyclopaedia 

(landlord  and  tenant).  of  Forms,  Vol.  VIII.,  p.  502. 

(s)  See  Encyclopaedia  of  Forms,  Vol.  VII.,  (&)  There  is  no  power  to  claim  the  premiums 

P-  202.  unless  a  policy  is  actually  effected  (Grey  v. 

(t)  The  lessor  cannot,  however,  insure  at  Ellison  (1856),   1  Giff.  438  (life  assurance), 

an  unnecessarily  extravagant  premium,  and  where  the  mortgagees  who  were  a  life  assur- 

the  terms  of  the  covenant  must  be  strictly  ance  company  purported  to  effect  an  insur- 

followed  (Leather  Cloth  Co.  v.  Bressey  (1862),  ance  bv  making  a  policy  in  a  separate  branch 

3  Giff.  474  (landlord  and  tenant)).  of  their  own  company,  and  it  was  held  that 

(M)  44  &  45  Viet.  c.  41,  ss.  19  (1)  (ii),  23.  as  the  instrument  was  not  in  reality  a  policy, 

(x)  See  p.  41,  ante.     As  to  the  right  of  a  no  premiums  could  be  charged), 

mortgagee  in  possession,  see  White  v.  City  of  (c)  A  provision  in  a  bill  of  sale  to  a  similar 

London  Breicery  Co.   (1889),  42  Ch.  D.  237  effect  is  valid  (Hammond  v.  Hocking  (1884), 

C.  A.  (mortgage),  per  Lord  ESHER,  M.R.,  at  12  Q.  B.  D.  291  (bill  of  sale)). 

p.  243.  (d)  See  p.  42,  ante. 

(y)  See  p.  299,  ante.  (e)  See  p.  41,  ante. 
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SECT.  3.    THE  RIOT  (DAMAGES)  ACT,   1886. 

By  the  Riot  (Damages)  Act,  1886  (/),  the  liability,  formerly  imposed 
upon  the  inhabitants  of  the  hundred  or  other  area  in  which  property  is 
damaged  by  riot  to  pay  compensation  for  such  damage  (g),  is  taken  away, 
and  the  following  provisions  respecting  the  compensation  payable  and  the 
mode  of  recovering  it  are  substituted,  namely  :— 

(1)  Any  person  (h)  who  has  sustained  any  loss  (i)  by  reason  of  a  house, 
shop,  or  building  (k),  in  any  police  district  (I),  being  injured  or  destroyed, 
or  the  property  tin -rein  being  injured,  stolen,  or  destroyed,  by  an}r  persons 
riotously  and  tumultuously  assembled  together  (m),  is  entitled  to  receive 
compensation  for  his  loss,  to  be  paid  out  of  the  police  rate  of  the  district. 
In  lixing  tlic  amount  of  compensation  regard  must  be  had  to  his  conduct, 
whether  as  respects  the  precautions  taken  by  him,  or  as  respects  his  being 
a  party  or  accessory  to  the  riot,  or  as  regards  any  provocation  offered  to 
the  rioters  or  otherwise  (•«). 

(2)  Where  the  person  who  has  sustained  a  loss  by  riot  has  received, 
by  way  of  insurance  or  otherwise,  any  sum  to  recoup  him  in  whole  or  in 
pail,  for  his  loss,  or  has  been  recouped  otherwise  than  b}*  payment,  he 
cannot  recover  the  full  amount  of  compensation  otherwise  payable  under 
the  Act,  but  only  the  sum,  if  any,  by  which  the  amount  of  compensation 
otherwise  payable  exceeds  the  sum  which  he  has  already  received  or  the 
value  of  his  recoupment,  as  the  case  may  be  (o).     In  this  case,  the  person 
by  whom  he  is  paid  or  otherwise  recouped,  is  himself  entitled  to  com- 
pensation under  the  Act  in  respect  of  such  payment  or  recoupment,  as 
if  he  had  personally  sustained  the  loss  ;  and  any  policy  of  insurance  given 
by  him  is  to  continue  in  force  as  if  he  had  made  no  payment  or  recoup- 
ment (p). 

(3)  Claims  for  compensation  are  to  be  made  to  the  police  authority  of 
the  district  in  which  the  injury,  stealing,  or  destruction  took  place,  and  the 
police  authority  is  to  inquire  into  the  truth  of  the  claim,  and,  if  satisfied, 
fix  such  compensation  as  may  appear  just  (g). 

(/)  49  &  50  Viet.  c.  38.  to  them  (ibid.,  s.  9).     The  Act  also  applies 

(g)  Mason  v.  >Sain^b'ury(ll82),  3 Doug.  61 ;  to  injury  to  machinery  (ibid.,  s.  6  (b)). 

('lurk  v.  Blythhiy  (Inhabitants)  (1823),  2  B.  &  (/)  For  the  classification  of  police  districts 

'  '•  -54.  and  authorities,  see  ibid.,  Sched.  I. 

(/;)  This  expression  includes  a  body  of  (m)  Ibid.,  s.  2  (I).  As  to  the  mode  of  pay- 
persons  corporate  or  noncorporate  (Riot  ment,  see  ibid.,  s.  5  (1).  Where  the  police  rate 
(Damages)  Act,  1886  (49  &  50  Viet.  c.  38),  is  limited,  a  further  sum,  if  necessary,  maj  !•«• 
s.  9).  levied  for  the  purpose  (ibid.,  s.  5  (4)).  Where 

(/)  In  the  case  of  churches  or  chapels,  the  a  county  is  divided  into  districts  the  coin- 
claim  must  be  made  by  the  churchwardens  pensat  ion  is  payable  by  the  district  ({&«?.,  s.  5 
or  chapelwardens,  if  any,  or  by  the  managers  (o)),  and  when'-  the  police  forces  of  a  borough 
or  trustees  as  the  case  maybe  (?6/(/.,s.  7  («));  anci    a  county    have    been  consolidated,  by 
or  in  the  case  of  a  school,  hospital,  public  tne  COUnty  and  borough  respectively,  in  the 
institution,  or  public  buildings  by  the  person  proportions    fixed   by  "agreement   or   in   the 
having  the  control  of  the  same  or  by  the  absence  of  agreement,  by  the  Home  Secretary 
trustees  (iliil.,  s.   7  (b)).     Payment  to  them  (ibid.,  s.  5  (3)). 
discharges    the    police    authority    from    any  '    ,    ,  j^-j     s    o(M 
further   liability,   without   prejudice   to   the  0  o\ 
right  of   any   other   person   to   recover   the 
compensation  from  such  persons.  (p)  Ibid. 

(k)  Including,  if  any,  premises  appurtenant  (q)  Ibid.,  s.  3  (1).     Rules  have  been  made 
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(4)  When  the  police  authority  refuses  or  fails  to  fix  compensation  upon 
any  claim  made  in  accordance  with  the  regulations,  the  claimant  (r)  may 
bring  an  action  against  the  police  authority  to  recover  compensation  in 
respect  of  his  claim  for  an  amount  not  exceeding  that  mentioned  therein  (-s). 
If  the  amount  claimed  does  not  exceed  one  hundred  pounds,  the  action 
must  be  brought  in  a  county  court  (/). 

SECT.  4.   ARSON. 

Arson  (u),  at  common  law  (x),  is  the  malicious  and  wilful  burning  of 
the  house  (y)  of  another  (z),  and  is  a  felony.  There  must  be  an  actual 
burning  of  the  house,  or  some  part  of  it  ;  a  bare  intention,  or  attempt, 
therefore,  to  burn  a  house,  if  there  is  no  actual  ignition,  is  not  sufficient  (a). 
Nor  is  a  mere  scorching  sufficient  to  constitute  the  crime  (b)  ;  but  if  any 
part  of  the  house,  however  trivial  (c),  is  in  fact  burned,  it  is  unnecessary 
to  show  that  there  was  any  visible  flame  (d).  Further,  seeing  that  the 
burning  must  be  malicious  and  wilful,  no  negligence  or  mischance  will 
amount  to  arson  (e). 

Arson  at  common  law  is  at  the  present  day  of  little  practical  import- 
ance, since  the  wilful  and  malicious  burning  of  the  property  of  others,  or 
of  a  man's  own  property  with  intent  to  injure  or  defraud,  has  been  made  a 
felony  by  statute.  The  principal  statutes  which  may  be  referred  to  are 
the  following,  namely  :— 

(1)  The  Dockyards,  etc.,  Protection  Act,  1772  (/).  Every  one  is 
guilty  of  felony  under  this  statute,  and  must,  on  conviction,  be  sentenced 

regulating  the  procedure  to  be  followed  in  Rickman  (1789),  2  East.  P.  C.  1034).     Corn- 
making  and  verifying  any  claim.  pare  E.  v.  March  (1828),  1  Mood.  C.  C.  182, 

(r)  This    expression    appears    to    include  although,    where    the    burning    of    his    own 

insurers  who  have  already  made  a  payment  house  endangers  others  owing  to  its  conti- 

under  their  policy  in  respect  of  the  loss  (see  guity  to  them  it  is  a  great  misdemeanour 

Riot   (Damages)  Act,   1880  (49  &  50  Viet.  (1  Hale  P.  C.  568,  5G9  ;    1  Hawk.  P.  C.  39, 

c.  38),  s.  2  (2),  and  p.  408,  ante).     They  are  s.   15;    R.  v.  Probert  (1799).  2  East.  P.  C. 

therefore  entitled  to  sue  in  their  own  names,  1030),  and  if,  by  wilfully  setting  fire  to  his 

the  law  as  laid  down  in.  London  Assurance  Co.  own  house,  he  burns  also  the  house  of  his 

v.  Sainsbury  (1783),  3  Doug.  245,  by  which  neighbour,  it  is  a  felony  (see  R.  v.  Probert, 

the  action  had  to  be  brought  in  the  name  of  supra  ;   R.  v.  Cooper  (1833),  5  C.  &  P.  535), 

the  assured  (see  p.  320,  ante],  being  therefore  for,  in  such  a  case,  the  law  implies  malice, 

changed.  Compare  Bromage  v.  Prosser  (1825),  4  B.  &  C. 

(s)  Ibid.,  s.  4  (1).     If  the  claimant  fails  to  247  (slander),  per  BAYLEY,  J.,  at  p.  255. 
recover  more  than  the  amount  fixed  by  the          (a)  R.   v.  Russell  (1842),  Car.  &  M.  541, 

police  authority,  if  any,  he  is  to  pay  the  where  a  small  faggot  had  been  set  on  fire 

costs    of   the    police    authority    as    between  on  the   boarded   floor   of  a  room,   and  the 

solicitor  and  client  (ibid.).  boards  were  scorched  black,  but  not  burnt, 

(t)  Ibid.,  s.  4  (2).  no  part  of  the  wood  being  consumed,  and  the 

(u)  As  to  the  defence  of  arson  in  an  action  Court  held  this  was  insufficient, 
on  a  policy,  see  p.  283,  ante.  (b)  Ibid. 

(x)  As  to  the  law  relating  to  arson,  see          (c)  1  Hawk.  P.  C.  c.  39,  ss.  16,  17. 
generally   Laws  of   England,   Vol.    IX.,   tit,          (d)  R.   v.  Stallion  (1833),    1   Mood.   C.   C. 

CRIMINAL  LAW,  pp.  768,  et  seq.  398  ;  R.  v.  Parker  (1839),  9  C.  &  P.  45,  where 

(y)  "  House  "     includes     not     only     the  the  floor  was  charred  in  a  trifling  way,  it 

dwelling-house,  but  all  outhouses  being  parcel  having  been  at  a  red  heat  but  not  in  a  blaze, 

of  it,  though  not  contiguous,  such  as  stable,  and    it    was   held   sufficient   to    support    an 

barn,   cow-house,   etc.   (1   Hale   P.   C.   567  ;  indictment  for  arson. 
1  Hawk.  P.  C.  c.  39,  s.  1).  (e)  3  Co.   Inst.   67  ;    4  Bl.   Com.   222:      1 

(z)  The  wilful  burning  by  a  man  of  his  own  Hale  P.  C.  569. 
house  is  not  arson  at  common  law  (R.   v.          (/)  12  Geo.  3,  c.  24. 
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to  death  (g),  who  wilfully  and  maliciously  sets  on  fire,  burns,  or  causes  to 
be  set  on  fire,  or  burnt,  or  aids  or  assists  in  setting  on  fire  or  burning  any 
of  the  following,  namely  : — 

(i)  Any  of  His  Majesty's  ships  of  war,  whether  afloat  or  building  in 
any  of  His  Majesty's  dockyards,  or  in  any  private  yards,  for 
the  use  of  His  Majesty  ; 

(ii)  Any  of  His  Majesty's  arsenals,  magazines,  dockyards,  rope  yards, 
victualling  offices,  or  any  of  the  buildings  erected  therein  or 
belonging  thereto  ; 
(iii)  Any   timber  or  materials  there  placed  for  building  or  repairing 

ships  ; 
(iv)  Any  of  His  Majesty's  military,  naval,  or  victualling  stores,  or 

other  ammunition  of  war  ;   and 
(v)  Any  place  where  any  such  military,  naval,  or  victualling  stores 

or  other  ammunition  is  kept  or  deposited. 

(2)  The  Malicious  Damage  Act,  1861  (Ii).     Every  person  commits  a 
felony  and  is  liable  under  the  statute  on  conviction,  to  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years,  or  to  imprisonment 
for  any  term  not  exceeding  two  years  (i),  who  unlawfully  and  maliciously  (k) 
sets  fire  (1)  to  any  of  the  following,  namely  :— 
(i)  Any  place  of  divine  worship  (m)  ; 
(ii)  Any  dwelling  house,  any  person  being  therein  (n)  ; 
(iii)  Any  house,  stable,  coachhouse,  outhouse,  warehouse,  office,  shop, 
mill,  malt-house,  hop-oast,  barn,  store-house,  granary,  hovel, 
shed,  or  fold,  or  any  farm  building  or  buildings  or  erection  used 
in  farming  land,  or  in  carrying  on  any  trade  or  manufacture, 
or  any  branch  thereof,  whether  in  the  possession  of  the  offender 

(g)  Dockyards,  etc.,  Protection  Act,  1772  fire  at  the  prosecutor's  mill ;    but,  in  .ft.  v. 

(12  Geo.  3,  c.  24).  s.l.     It  may  be  noted  that  Harris  (18G4),  4  F.  &  F.  342,  evidence  that 

the  execution  must  still  be  public.  a  few  days  before  the  fire  in  question,  another 

(h)  24  &  25  Viet.  c.  97,  consolidating  the  building  belonging  to  the  prosecutor  was  on 

statute  law  relating  to  malicious  injuries  to  fire,  and  the  prisoner  was  seen  standing  by 

property.  with  a  demeanour  which  showed  indifference, 

(/)  Ibid.,  ss.  1-5,17,42.  or  gratification,    was  held    admissible;    R. 

(k)  It  is  unnecessary  to  prove  actual  ill-  v.  Bailey  (1847),  2  Cox  C.  C.  311,  where  the 

will  (R.  v.  Davies  (1858),  1  F.  &  F.  69  ;   and  prisoner  was  charged  with  setting  fire  to  his 

see  Malicious  Damage  Act  (24  &  25  Viet.  c.  master's    house,   and   evidence  of    previous 

97),  s.  58).  attempts   to  set  fire  to  the  same  premises 

(/)  As  to  the  evidence  admissible  against  was  admitted  to  prove  that  the  fire  was  not 

the  prisoner,  see  R.  v.  Dossett  (1846).  2  Cox.  accidental;  R.  v.  Regan  (1850),  4  Cox  C.  C. 

C.  C.  24!?.  where-  the  prisoner  was  charged  305,  where  evidence  that  other  fires  of  which 

with  wilfully  setting  fire  to  a  rick  by  firing  a  notice   had    been    given    by   the    prisoner, 

gun  close  t«>  it.  and  evidence,  was  admitted  claiming  the  usual  reward,  were  of  a  similar 

that  on  the  previous  day  tlie  rick  was  also  nature  to  the  fire  in  question,  and  different 

on  fire,  and  the  prisoner  close  to  it  with  a  from  those  of  which  notice  had  been  yiven 

gun   in   his  hand;     It.   v.    Taylor  (1851),   5  by    other    persons,    was    held    admissible; 

Cox  C.  C.   138.  where,  on  a  similar  charge,  R.   v.   Heseltine  (1873),    12  Cox  C.  C.  404, 

evidence    was    admitted    of    the    prisoner's  where  evidence  was  admitted  of  experiments 

presence  and  demeanour  on  the  same  night  made  after  the  fire  with  a  view  to  show  the 

at  fires  at  ricks,  the  property  of  different  way  in  which  the  building  was  set  on  fire. 

persons,  although  such  tires  were  the  subjects  (m)  Malicious  Damage  Act,  1861  (24  &  25 

of  other   indictments  against  the   prisoner,  Viet.  c.  97),  s.  1. 

for  the  purpose  of  explaining  his  movements  (n)  Ibid.,  s.  2.     It  is  sufficient  though  the 

and   general    eonduct   before   and   after  the  only  person  therein  at  the  time  of  the  fire 
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or  of  any  other  person,  with  intent  thereby  to  injure  or  defraud 

any  person  (o)  ; 
(iv)  Any  station,  engine  house,  warehouse,  or  other  building  belonging 

or  appertaining  to  any  railway,  port,  dock,  or  harbour,  or  any 

canal,  or  other  navigation  (p). 

(v)  Any  public  building  (q),  other  than  those  before  mentioned  ; 
(vi)  Any   stack  (r)   of   corn,   grain,   pulse,   tares,  hay,    straw,  haulm, 

stubble,  or  of  any  cultivated  vegetable  produce,  or  of  any  furze, 

gorse,  heath,  fern,  turf,  peat,  coals,  charcoal,  wood  or  bark, 

or  to  any  steer  of  wood  or  bark  (s)  ; 

(vii)  Any  mine  of  coal,  cannel  coal,  anthracite,  or  other  mineral  fuel  (t)  ; 
(viii)  Any  ship  or  vessel,  whether  complete  or  in  an  unfinished  state  (w), 

or  any  ship   or  vessel  with  intent  thereby  to  prejudice  the 

owner  or  part  owner  of  such  ship  or  vessel  or  of  any  goods  on 

board  the  same,  or  any  insurer  of  such  ship  or  vessel,  her  freight, 

or  the  goods  on  board  (x). 


is  the  prisoner  himself  (R.  v.  Pardoe  (1894), 
17  Cox,  C.  C.  715). 

(o)  Malicious  Damage  Act,  1861  (24  &  25 
Viet.  c.  97),  s.  3.  There  must  be  an  intent  to 
injure  or  defraud  some  third  person  not 
identified  with  the  prisoner  himself  (R.  v. 
March  (1828),  1  Mood.  C.  C.  182).  It  is  not 
necessary  to  allege  an  intent  to  injure  or 
defraud  any  particular  person,  but  it  is 
sufficient  to  allege  that  the  party  accused  did 
the  act  with  intent  to  injure  or  defraud, 
as  the  case  may  be  (Malicious  Damage  Act, 
1861  (24  &  25  Viet.  c.  97),  s.  60).  Where 
the  offence  charged  is  that  the  prisoner  set 
fire  to  a  third  person's  house,  etc.,  an  intent 
to  injure  that  person  will  be  implied  (R.  v. 
Farrington  (1811),  Russ.  &  Ry.  207;  see 
also  R.  v.  Heseltine  (1873),  12  Cox  C.  C.  404) ; 
but  if  the  offence  is  charged  in  respect  of 
the  prisoner's  own  house,  etc.,  an  intention  to 
defraud  must  be  strictly  proved,  although  it 
is  unnecessary  to  allege  in  the  indictment 
who  is  the  owner  of  the  property  burnt  (R. 
v.  Newboult  (1872),  L.  R.  1  C.  C.  R.  334). 
Thus,  where  the  prisoner  is  charged  with 
setting  fire  to  his  house  with  intent  to 
defraud  insurers,  the  fact  of  the  insurance 
should,  in  general,  be  proved  by  production 
of  the  policy,  and,  unless  it  be  shown  that 
sufficient  notice  to  produce  the  policy  has 
been  given,  secondary  evidence  of  the 
insurance  will  not  be  admitted  (R.  v.  Kitson 
(1853),  22  L.  J.  M.  C.  118;  R.  v.  Doran 
(1791),  1  Esp.  127)  ;  as  to  what  is  sufficient 
notice  to  produce,  see  R.  v.  Barker  (1858), 
1  F.  &  F.  326;  R.  v.  Ellicombe  (1833),  5 
C.  &  P.  522.  On  a  trial  for  arson  with 
intent  to  defraud  insurers,  evidence  has  been 
admitted  that  the  prisoner  had  made  claims 
on  other  insurers  in  respect  of  fires  which 
had  occurred  previously  and  in  succession, 
with  a  view  to  showing  that  the  fire  in  ques- 
tion was  the  result  of  design  and  not  of 


accident  (R.  v.  Gray  (1866),  4  F.  &  F.  1102); 
and  where,  in  a  similar  trial,  counsel  for  the 
prosecution  stated  in  opening  that  the 
motive  might  have  been  to  realize  the 
insurance  money,  evidence  was  admitted  on 
behalf  of  the  prisoner  that  she  was  in  easy 
circumstances,  with  a  view  to  show  that  she 
was  under  no  pecuniary  temptation  to 
commit  the  act  (R.  v.  Grant  (1865),  4  F.  &  F. 
322).  As  to  attempts  to  set  fire  to  buildings, 
see  note  (z),  p.  412,  post. 

(p)  Malicious  Damage  Act  (24  &  25  Viet, 
c.  97),  s.  4. 

(q)  Namely,  any  building  belonging  to  the 
Crown,  or  to  any  county,  riding,  division, 
city,  borough,  poor-law  union,  parish  or 
place,  or  belonging  to  any  university  or 
college  or  hall  of  any  university,  or  to  any 
inn  of  Court,  or  devoted  or  dedicated  to 
public  use  or  ornament,  or  erected  or  main- 
tained by  public  subscription  or  contribution 
(ibid.,  s.  5). 

(r)  As  to  the  meaning  of  the  word  "  stack," 
see  R.  v.  Satchivell  (1873),  12  Cox,  C.  C.  449  ; 
R.  v.  M'Keever  (1871),  5  T.  R.  C.  L.  86; 
R.  v.  Jiidd  (1788),  1  Leach  484  ;  R.  v.  Aris 
(1834),  6C.  &  P.  348. 

(s)  Malicious  Damage  Act,  1861  (24  &  25 
Viet.  c.  97),  s.  17.  As  to  an  attempt  to  set 
fire  to  any  stack  of  corn,  etc.,  see  note  (a), 
p.  412,  post. 

(t)  Malicious  Damage  Act,  1861  (24  &  25 
Viet.  c.  97),  s.  26.  An  attempt  to  set  fire 
to  any  mine  under  such  circumstances  that, 
if  successful,  the  offender  would  be  guilty  of 
felony  is  itself  a  felony  punishable  with 
penal  servitude  for  a  maximum  term  of 
fourteen  years,  or  imprisonment  for  two 
years  (ibid.,  s.  27). 

(n)  Ibid.,  s.  42.  As  to  what  is  a  ship  or 
vessel  within  the  meaning  of  this  section, 
R.  v.  Boicyer  (1831),  4  C.  &  P.  559. 

(x)  Malicious  Damage  Act  (24  &  25  Viet. 
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Eveiy  one  commits  a  felony,  and  is  liable  on  conviction  to  penal  servi- 
tude for  any  term  not  exceeding  fourteen,  nor  less  than  three  }-ears,  or  to 
imprisonment   for  any  term  not  exceeding  two  years,   who  unlawfully 
and  maliciou>ly  sets  lire  to  any  of  the  following,  namely  :— 
(i)  Any  building  other  than  those  mentioned  above  (y)  • 
(ii)  Any  matter  or  thing,  being  in,  against  or  under  any  building,  in 
such  circumstances  that  if  the  building  were  thereby  set  fire  to 
the  offence  would  amount  to  felony  (z)  ;  or 

(hi)  Any  crop  of  hay,  grass,  corn,  grain,  or  pulse,  or  any  cultivated 
vegetable  produce,  whether  standing  or  cut  down,  or  airy 
part  of  any  wood,  coppice,  or  plantation  of  trees,  or  any 
heath,  gorse,  furze,  or  fern,  wheresoever  the  same  may  be 
growing  (a). 

Every  one  is  guilty  of  felony,  and,  upon  conviction,  is  punishable  with 
penal  servitude  for  any  term  not  exceeding  ten  nor  less  than  three  years, 
or  imprisonment  for  any  term  not  exceeding  two  years,  who  semis,  delivers, 
utters,  or  directly  or  indirectly  causes  to  be  received  knowing  the  contents 
thereof,  any  letter  or  writing  threatening  to  burn  any  house,  barn,  or  other 
building,  or  an}-  rick  or  stack  of  grain,  hay,  or  straw,  or  other  agricultural 
produce,  or  any  grain,  hay,  or  straw,  or  other  agricultural  produce,  in  or 
under  any  building,  or  any  ship  or  vessel  (fr). 

Every  principal  in  the  second  degree,  and  every  accessory  before  the 
fact  in  the  case  of  any  felony  under  this  statute  is  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree,  and  every  accessoiy  after  the 
fact  to  any  such  felony  is  punishable  with  imprisonment  for  any  term  not 


c.  97),  s.  43.    A  part-owner  may  himself  com-  house  to  burn,  and  was  reckless  \\ln-tlicr  it 

m  it  this  offence,  the  destruction  of  a  vessel  by  did  so  or  not  (R.  v.  NaMrass  (1882),  15  Cox, 

a  part  owner  showing  an  intention  to  prejudice  C.  C.  73;    R.  v.  Harris  (1882),  15  Cox  ( '.  ( '. 

the  other  part-owner  (7?.  v.  PJiilp  (1830),  1  75).     An  attempt  to  set  fire  to  any  building 

Mood.   ( '.   C.  264).     An  attempt  to  set  fire  under  such  circumstances  that,   if  success- 

to   any   ship  or   vessel  under  such  circum-  ful,  the  offender  would  have  been  guilty  of 

.lances,    that,     if    successful,    the    offender  felony,    is    itself    a    felony    punishable    with 

would  have  been  guilty  of  felony  is  itself  a  penal  servitude    for    a    maximum    term    of 

felony  punishable  with  penal  servitude  for  a  fourteen  years  or  imprisonment  for  two  years 

maximum    term   of   fourteen    years,    or   im-  (Malicious  Damage  Act,  18lil  (24  &  25  Virt. 

prisonment  for  two  years  (Malicious  Damage  c.  97),  s.  8). 

Ad.    18111   (24    &   25    Viet.  c.    97),   s.   44).          (a)  Malicious  Damage  Act,  1861  (24  &  25 

Setting  lire  to  a  ship,  or  any  goods  therein,  Virt. c. 97), s.  l(i.  An  attempt  to  set  fire  to  crops 

with  intent  to  commit   murder,   is  a   felony  of  corn,  etc.,  or  to  any  stark  under  sin-h  cir- 

punishable  with  penal  servitude  for  life  or  im-  cuinstances  that,   if  Miccr-;-;ful.   the  offender 

prisonment  for  two  years  (Offences  against  the  would  have  been  guilty  of  felony,  is  itself  a 

Person  Act,  18C1  (24  &  25  Viet.  c.  100),  s.  13).  felony  punishable  \vith  penal  servitude  for  a 

(y)  Malicious  Damage  Act,   1861  (24  &  25  maximum  term  of  se\en   \ears,  or  imprison- 

Vi<  t.  e.  97).  s.   G.     An  unfinished  house  is  a  men t  for  t  wo  years  (ibiJ..  s.   IS).     As  to  what 

building  within  this  section  (/?.  v.  Manning  constitutes  an  attempt  under  this  section,  see 

(1871),  12  Cox  C.  C.  106).  P.  v.  Taylor  (1859).   1  F.  &  F.  511,  where  it 

(c)  Malicious  Damage  Act,  1801  (24  &  25  was  held  that  the  prisoner  who  had  struck  a 

Viet.  r.  97),  s.  7.  There  must  be  an  intention  to  match  close  to  a  stack  intending  to  lire  it, 

burn  the  house  or  injure  its  o\\m -r  ( It.  v.  Child  but  discovering  that  he  was  watched  blew 

(1871 ),  12  <  'ox  ( '.  C.  ti4  ;  /'.  v.  BaMone  (1804),  it  out    and    went    away    was  guilty   of   an 

10  Cox  C.  C.  20),  but  such  intention  may  be  attempt. 

implied  where  the   circumstances  sho\\   that  (b)  Malicious  Damage  Act,  1801   (24  &   25 

the   person   setting  fire  to  the  goods  knew  Viet.  c.  97),  s.  50. 
that    he    would    probably    thereby   cause   1  lie 
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exceeding  two  tyears  (c).  The  provisions  of  the  statute  are  expressly  made 
applicable  to  every  person  who  with  intent  to  injure  or  defraud  any  other 
person  does  any  of  the  acts  thereby  made  penal,  even  though  such  person 
is  himself  in  possession  of  the  property  against  or  in  respect  of  which  such 
act  is  done  (d). 

(c)  Ibid.,  s.  56.  (d)  Hid.,  s.  59. 
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SECT.  6.  PENALTIES    -  429 

THE  carrying  on  within  the  United  Kingdom  of  fire  insurance  business, 
that  is  to  say,  the  issue  of  (a)  or  the  undertaking  of  liability  under  (b) 
policies  of  insurance  against  loss  by  or  incidental  to  fire  (c),  is  subject  to 
the  provisions  of  the  Assurance  Companies  Act,  1909  (d).  It  is  to  be  noticed, 
however,  that  whilst  the  Act  imposes  penalties  upon  insurers  who  fail  to 
comply  with  any  of  its  requirements  (e),  it  does  not  deal  with  the  validity 
of  the  contracts  made  by  them,  which  therefore  remain  unaffected  so  far 
as  the  assured  is  concerned. 

The  Act  applies  to  all  persons  or  bodies  of  persons  (/ ),  whether  corpo- 
rate or  incorporate  (g),  whether  established  before  or  after  July  1st,  1910  (li), 


(a)  This  applies  to  companies. 

(b)  This  applies  to  underwriters. 

(c)  A  policy  is  not  to  be  deemed  to  be  a 
policy  of  fire  insurance  by  reason  only  that 
loss  by  fire  is  one  of  the  various  risks  covered 
by   the   policy   (Assurance   Companies  Act, 
1909  (9  Edw.  7,  c.  49),  s.  28  (3)).    This  refers 
to  marine  policies. 

(d)  9  Edw.  7,  s.  49,  s.  1  (6).     For  the  text 
of  the  Act  so  far  as  applicable  to  fire  insurance 
see  Appendix  I.     The  Board  of  Trade  have 
made  rules  and  regulations  and  prescribed 
forms  in  pursuance  of  powers  conferred  by 


the  Act,  for  which  see  Appendix  I. 

(e)  Assurance     Companies    Act,   19U9    (9 
Edw.  7,  c.  49),  s.  23  ;  see  p.  429,  post. 

( f )  As  to  the  special  provisions  applying 
to    underwriters,    see    pp.     419,    424,    429, 
pout. 

(g)  There   is   an   exception   in   favour   of 
friendly  societies  and  trade  unions  (Assurance 
Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  36), 
which  bodies,  however,  do  not  engage  in  fire 
insurance  business. 

(h)  The  date  of  the  commencement  of  the 
Act  (ibid.,  s.  38). 
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and  whether  establi.-hrd  within  or  without  (i)  the  United  Kingdom  (k). 
A  company  which  is  registered  under  the  Companies  Acts  (I),  which  carries 
on  fire  insurance  business  in  any  part  of  the  world,  must  also  comply  with 
the  Act  (m). 

SECT.  1.    THE  DEPOSIT. 

All  companies  carrying  on  the  various  kinds  of  insurance  business 
specified  in  the  Act  are,  with  certain  exceptions  (w),  required  to  make  a 
deposit  in  Court.  The  object  of  the  deposit  is  to  provide  a  fund  which 
in  the  event  of  a  liquidation,  is  to  be  available  for  the  policy-holders,  and 
at  the  same  time  to  discourage  the  formation  of  new  companies  with 
insufficient  capital. 


Sub-sect.  1. — Companies  required  to  make  a  Deposit. 


Every  company  commencing  to  carry  on  fire  insurance  business 
within  the  United  Kingdom  after  December  3,  1909  (o),  must  deposit  and 
keep  deposited  with  the  Paymaster-General  for  and  on  behalf  of  the 
Supreme  Court  the  sum  of  £20,000  ( p).  The  Paymaster-General,  who 
must  not  accept  a  deposit  except  on  a  warrant  of  the  Board  of  Trade  (q), 
must  invest  the  deposit  in  such  of  the  securities  usually  accepted  by  the 
Court  for  the  investment  of  funds  placed  under  its  administration  (r) 


(?)  As  to  foreign  companies  carrying  on 
business  in  the  United  Kingdom,  see  p.  55, 
ante. 

(k)  Assurance  Companies  Act,  1909  (9 
Edw.  7,  c.  49),  s.  1,  denning  the  meaning  of 
"  assurance  company." 

(1)  See  p.  54,  ante. 

(m)  Assurance  Companies  Act,  1909  (9 
Edw.  7,  c.  49),  s.  1. 

(n)  For  such  exceptions,  so  far  as  material 
to  fire  insurance  companies,  see  p.  417, 
post. 

(o)  The  date  of  the  passing  of  the  Act.  As 
to  deposits  by  underwriters,  see  p.  419,  post. 

(  p)  Assurance  Companies  Act,  1909  (9 
Kd\\.  7,  c.  49),  s.  2  (1),  as  modified  by  ibid., 
s.  31  (b). 

(q)  Ibid.,  s.  2  (5). 

(r)  These  securities  are  the  following, 
namely  : — 

Mortgage  of  freehold  and  copyhold  estates 
respectively  in  England  and  Wales. 

Metropolitan  consolidated  stock,  £3  10s. 
per  cent. 

Three  per  cent.  Metropolitan  consolidated 
.stock. 

Two  and  a  half  per  cent.  Metropolitan 
consolidated  stock. 

Two  and  a  half  per  cent.  London  County 
consolidated  stock. 

Three  per  cent.  London  County  consoli- 
dated stock. 

London  County  Council  3£  per  cent,  stock. 


Inscribed  2i  debenture  stock  issued  by  the 
corporation  of  London  and  secured  by  a  trust 
deed  dated  24th  June,  18ft  7. 

Inscribed  3  per  cent,  debenture  stock 
issued  by  the  Corporation  of  London  and 
secured  by  a  supplemental  trust  deed  dated 
1st  June,  1905. 

Debenture,  preference,  guaranteed,  or 
rentcharge  stocks  of  railways  in  Great 
Britain  or  Ireland,  having  for  ten  years  next 
before  the  date  of  investment  paid  a  dividend 
on  ordinary  stock  or  shares. 

Debenture,  preference,  guaranteed,  or 
rentcharge  stocks  of  railways  in  Great 
Britain  or  Ireland  guaranteed  by  railway 
companies  owning  railwa3rs  in  Great  Britain 
or  Ireland,  which  have  for  ten  years  next 
before  the  date  of  investment  paid  a  dividend 
on  ordinary  stock  or  shares. 

Nominal  debentures  or  nominal  debenture 
stock  under  the  Local  Loans  Act,  1875 
(38  &  39  Viet.  c.  83),  or  under  the  Isle  of  Man 
Loans  Act,  1880  (43  &  44  Viet.  c.  7),  provided 
in  each  case  that  such  debentures  or  stock 
shall  not  be  liable  to  be  redeemed  within 
a  period  of  fifteen  years  from  the  date  of 
investment. 

Two  and  threequarters  per  cent,  consoli- 
dated stock  (to  be  called  after  the  5th  April, 
1903,  two  and  a  half  per  cent,  consolidated 
stock). 

Consolidated  £3  per  cent,  annuities. 

Reduced  £3  per  cent,  annuities. 
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as  the  company  may  select,  and  pay  the  interest  accruing  due  on  such 
securities  to  the  company  (s).  The  deposit  may  be  made  by  all  or  any 
of  the  subscribers  of  the  memorandum  of  association  of  the  company, 
in  the  name  of  the  proposed  company,  and,  upon  its  incorporation,  such 
deposit  is  to  be  deemed  to  have  been  made  by  the  company  and  to  be  part 
of  its  assets.  Until  the  deposit  has  been  made,  the  Registrar  of  Joint 
Stock  Companies  (i)  must  not  issue  a  certificate  of  incorporation  (u). 
A  deposit  is  not  required  in  the  following  cases,  namely  :— 

(1)  Where  the  company  has  commenced,  before  December  3,  1909  (re), 
to  carry  on  fire  insurance  business  within  the  United  Kingdom  (?/). 

(2)  Where  the  company  is  an  association  of  owners  or  occupiers  of 
buildings  or  other  property,  which  satisfies  the  Board  of  Trade  that  it  is 
carrying  on,  or  is  about  to  carry  on,  business  wholly  or  mainly  for  the  pur- 
pose of  the  mutual  insurance  of  its  members  against  damage  by  or  incidental 
to  fire  caused  to  the  houses  or  other  property  owned  or  occupied  by  them  (z). 

(3)  Where  the  company  has  made  a  deposit  in  respect  of  any  other 
classes  of  insurance  business  (a). 


Sub-sect.  2.     Payment  into  Court. 

Where  a  deposit  is  required,  the  company,  or  the  subscribers  of  its 
memorandum  of  association  proposing  to  make  the  deposit  (who  are 
for  this  purpose  called  the  depositors),  as  the  case  may  be,  may,  in  its 
name,  apply  to  the  Board  of  Trade  for  a  warrant  (b) ;  and  the  Board  may 
thereupon  issue  their  warrant  (c)  to  the  depositors  authorising  them  to 
lodge  the  money  therein  mentioned  at  the  Bank  of  England  (Law  Courts 
Branch)  (d),  and  to  the  account  of  the  Postmaster- General  for  and  on 

Two    pounds    fifteen    shillings    per   cent.  (y)  Assurance    Companies    Act,    1909    (9 

annuities.  Edw.  7,  c.  49),  s.  31  (b). 

Two   pounds  ten   shillings  per  cent,   an-  (z)  Ibid.,  s.  31  (c).     As  to  mutual  insurance 

nuities.  associations,  see  p.  56,  ante. 

Local  loans  stock  under  the  National  Debt  (a)  Ibid.,  s.  31  (d).     The  other  classes  of 

and  Local  Loans  Act,  1887(50  &  51  Viet.  c.  16).  insurance  business  to  which  the  Act  applies 

Exchequer  bills.  are  life  assurance  business,  accident  insurance 

Bank  stock.  business,  employers'  liability  insurance  busi- 

India  3|  per  cent,  stock.  ness,   and  bond  investment  business   (ibid., 

India  3  per  cent,  stock.  s.  1 ). 

India  2J  per  cent,  stock.  (b)  The  issuing  of  a  warrant  or  certificate 

India  guaranteed  railway  stocks  or  shares,  relating  to  a  deposit  or  to  the  deposit  fund, 

provided  in  each  case  that  such  stocks  or  or  any  error  in  such  warrant  or  certificate, 

shares  shall  not   be  liable  to   be   redeemed  or  in  relation  thereto,  is  not  to  make  the 

within  a  period  of  fifteen  years  from  the  date  Board  of  Trade,  or  the  person  signing  the 

of  investment.  warrant  or  certificate  on  their  behalf   in  any 

Stocks  of  Colonial  Governments  guaranteed  manner  liable  for,  or  in  respect  of  the  deposit 

by  the  Imperial  Government,  or  in  respect  fund,  or  the  interest  or  dividends  accruing 

of  which  the  provisions  of  the  Colonial  Stock  on  the  same  or  any  part  thereof  respectively 

Act,  1900  (63  &  64  Viet.  c.  62),  and  of  s.  2  (2)  (Board  of  Trade  Rules  relating  to  Deposits 

of  the  Trustee  Act,  1893  (56  &  57  Viet.  c.  53),  by  Assurance  Companies,  r.  8). 

are  for  the  time  being  complied  with.  (c)  The  Paymaster-General  is  not  to  accept 

(s)  Assurance    Companies    Act,     1909    (9  a  deposit  except  on  a  warrant  of  the  Board  of 

Edw.  7,  c.  49),  s.  2  (2).  Trade     (Assurance     Companies     Act,     1909 

(t)  Ibid.,  s.  29.  (9  Edw.  7,  c.  49),  s.  2  (5)). 

(u)  Ibid.,  s.  2  (3).  (d)  Board    of    Trade    Rules     relating    to 

(a;)  The  date  of  the  passing  of  the  Act.  Deposits  by  Assurance  Companies,  r.  2. 

W.I.  2    E 
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behalf  of  the  Court.  The  warrant  also  authorises  the  Pay  master- General 
or  the  Assistant  Pay  master- General  to  direct  the  Bank  to  receive  the  deposit 
to  be  placed  on  the  books  of  the  Paymaster-General,  to  the  credit  of  Ex 
parte  the  company  mentioned  in  the  warrant,  according  to  the  method 
for  the  time  being  in  force  respecting  the  lodgment  of  money  (e). 

In  lieu,  wholly  or  in  part,  of  the  lodgment  of  money,  the  depositors 
may  bring  into  Court,  as  a  deposit,  an  equivalent  amount  of  authorised 
securities  (/),  their  value  being  taken  at  a  price  as  near  as  may  be  to, 
but  not  exceeding,  the  current  market  price,  and,  in  this  case,  the  warrant 
of  the  Board  is  varied  accordingly  (g). 

Where  the  lodgment  of  money  or  securities  has  been  made,  the  Court 
may,  on  the  application  of  the  company,  order  :— 

(1)  Investment  in  such  of  the  authorized  securities  as  the  company 
desires  and  the  Court  thinks  fit,  and  either  by  way  of  original  investment 
or  by  way  of  variation  of  investment  (/*). 

(2)  Payment  to  the  company  of  the  interest,  dividends,  or  income 
from  time  to  time  accruing  due  upon  the  securities  in  which   the   deposit 
is  for  the  time  being  invested. 

(3)  Transfer  or  payment,  in  the  prescribed  cases  (i),  of  the  deposit 
and  the  securities  for  the  time  being  representing  it  either  from  one  ledger 
credit  of  the  company  to  another  or  out  of  Court  (k). 


Sub-sect  3.     Transfer  of  the  Deposit. 

Where  a  company,  having  made  a  deposit  in  respect  of  fire  insurance 
business,  commences  to  carry  on  life  assurance  business  or  employers' 
liability  insurance  business,  it  may  transfer  the  deposit  so  made  to  the 
account  of  the  other  business,  and  after  such  transfer  the  deposit  is  to  be 
treated  as  if  it  had  been  made  in  respect  of  such  business  (I). 

Where  a  company,  having  carried  on  or  having  intended  to  carry  on 
fire  insurance  business,  and  having  a  deposit  fund  (m)  standing  to  the 
credit  of  the  company  generally,  intends  subsequently  to  carry  on  life 
assurance  business  or  employers'  liability  insurance  business,  the  court  may, 
on  the  application  of  the  company  (??),  order  the  deposit  fund  to  be  trans- 
ferred from  the  general  account  of  the  company  to  a  special  ledger  credit 

(e)  Board    of    Trade    Rules    relating    to          (k)  Board    of    Trade    rules    relating    to 

Deposits  by  Assurance  Companies,  r.  2.  Deposits  by  Assurance  Companies,  r.  4  (c). 

( / )  As  to  what  securities  are  authorised          (I)  Assurance    Companies    Act,     1909    (9 

securities,  see  note  (r),  p.  416,  ante.  Edw.  7,  c.  49),  s.  31  (d). 

(g)  Board    of    Trade    Rules    relating    to          (m)  That    is,    the    money    or    securities 

Deposits  by  Assurance  Companies,  r.  2.  deposited,  or  the  stocks,  funds,  or  securities 

(h)  An  order  as  to  change  of  investment  for  the  time  being  representing    the  same, 

may  be  obtained  even  before  the  company  as  the  case  may  be   (Board  of   Trade  Rules 

is  registered  (Re  Blue  Ribbon  Life,  Accident,  relating  to  Deposits  by  Assurance  Companies, 

Mutual,  and  Industrial  Assurance  Co.  (1889),  r.  5). 
6  T.  L.  R.  0  (life  assurance)).  (n)  Such  application  is  to  be  served  on  the 

(i)  See  infra.  Board  of  Trade  (ibid.,  r.  9). 
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in  respect  of  life  assurance  business  or  employers'  liability  insurance 
business,  as  the  case  may  be  (o). 

Where  a  company  having  carried  on,  or  having  intended  to  carry  on, 
either  fire  insurance  business  or  fire  insurance  business  and  accident 
insurance  business,  and  having  a  deposit  fund  standing  to  the  credit  of 
the  company  generally,  makes  a  further  deposit  in  respect  of  life  assurance 
business  or  employers'  liability  assurance  business,  the  Court  may,  on  the 
application  of  the  company  ( p),  order  the  deposit  fund  to  be  paid  or  trans- 
ferred out  of  court  and  returned  to  the  company,  or  as  it  shall  direct  (g). 

Any  application  which  it  is  necessary  to  make  to  the  court  in  connec- 
tion with  the  deposit  should  be  made  by  petition  (r). 

Sub-sect.  4.     Special  Provisions  as  to  Underwriters. 

The  above  provisions  as  to  deposit  do  not  apply  to  an  underwriter  (s) 
who  is  a  member  of  Lloyd's  or  of  any  other  association  of  underwriters 
approved  by  the  Board  of  Trade  (t).  Such  an  underwriter  is  required  to 
deposit  and  keep  deposited  the  sum  of  £2000  in  such  a  manner  as  the 
Board  may  direct  (u).  The  payment,  repayment,  investment  of,  and 
dealing  with  the  deposit  so  made  by  him  and  the  payment  of  interest 
and  dividends  thereon,  and  the  investments  from  time  to  time  repre- 
senting the  same,  are  regulated  by  the  terms  of  an  indenture  in  accordance 
with  a  form  approved  by  the  Board,  which  is  to  be  executed  by  under- 
writers at  Lloyd's  and  by  trustees  to  be  appointed  by  the  Committee  of 
Lloyd's  for  the  time  being  (x).  On  the  making  of  the  deposit  and  the 
execution  of  the  indenture,  it  is  the  duty  of  Lloyd's  forthwith  to  notify 

(o)  Board    of    Trade    Rules    relating    to  (s)  For  the  definition  of  the  term  "  under- 

Deposits     by    Assurance     Companies,    r.   6,  writer,"  see  Assurance  Companies  Act,  1909 

which  also  gives  the  Court  power  to  order  a  (9  Edw.  7,  c.  49),  s.  29. 

transfer   of   the   deposit   fund   in   any   case  (t)  Ibid.,  s.  28  (2).     Any  other  individual 

where  it  may  appear  just  and  equitable  so  carrying  on  fire  insurance  business  will  be 

to  do.  liable    to    make    the    ordinary    deposit    of 

( p)  Such  application  is  to  be  served  on  £20,000,    as   being   an    assurance   company 

the  Board  of  Trade  (ibid.,  r.  9).  within  the  meaning  of  the  Act  (ibid.,  s.   1). 

(q)  Ibid.,  r.  7   (a)      The   return   may  be  No   rules   have   been   made   regulating   the 

made  to  the  depositors  (Re  Colonial  Mutual  making   of   deposits   by   underwriters   other 

Life    Assurance    Society    (1882),  21    Ch.    D.  than  members  of  Lloyd's. 

837  (life  assurance).     As    to   the   return  of  (u)  Ibid.,  Schedule  VIII.  (B)  and  (C),  1  (a), 

the  deposit  in  the  case  of  an  amalgamation,  The   fact  that  the   underwriters    may   have 

see   Re   Popular   Life   Assurance   Co.,   Ltd.,  made   a   deposit   in   respect  of   other  insur- 

[1909]  1  Ch.  80  (life  assurance),  distinguish-  ance   business   does  not  exempt  them  from 

ing  Ex  parte  Scottish  Economic  Life  Assurance  the    liability  of    making   a    deposit    (ibid.). 

Society  (1890),  45  Ch.  D.  220  (life  assurance),  As  to  the  alternative  which  an  underwriter 

and  following  Re  Wool  Industries  Employers'  may  adopt,  see  p.  420,  post.     The  Act  does 

Insurance    Association,    [1899]    W.    N.    259  not  contain  any  saving  clause  in  respect  of 

(accident  insurance).  underwriters  who   were  in   business  at  the 

(r)  Board    of    Trade    Rules    relating    to  date  of  the  passing  of  the  Act. 

Deposits  by  Assurance  Companies,  r.  9,  as  (x)  Board    of    Trade    Rules    relating    to 

explained  in  Re  Royal  Exchange  Assurance,  Deposits  by  Underwriters  who  are  Members 

[1910]  W.  N.  211,   where  it  was  held   that  of  Lloyd's,  r.  2.     Doubts  having  arisen  as 

the  proper  procedure  was  by  petition,  and  to  the  powers  of  Lloyd's  to  act  in  its  cor- 

not    by  a    summons     in     chambers     under  porate  capacity  under  this  Act,  a  Bill  has 

R.  S.  C.  Ord.  55,  r.  2  (3).     Compare  Re  Life  been    promoted,  and    is    at  present    before 

and    Health    Assurance.    Association    (1911),  Parliament,  for   the   purpose  of  confirming 

130  L.  T.  Jo.  149.  the  powers  of  Lloyd's  in  this  behalf. 
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to  the  Board  the  underwriter's  name  and  address,  the  date  of  the  indenture, 
and  that  the  deposit  is  made  and  the  indenture  executed  in  respect  of  fire 
insurance  business  (y).  It  is  also  the  duty  of  Lloyd's  and  of  the  trustees 
for  the  time  bein,ur  to  notify  to  the  Board  any  alteration  in  the  under- 
writer's address  or  name,  and  to  furnish  to  the  Board  at  all  times  any 
material  information  in  their  power  in  regard  to  the  deposit,  the  invest- 
ment thereof,  the  dealings  therewith,  and  the  position  of  the  underwriter 
in  relation  thereto  and  otherwise  (z). 

In  lieu  of  making  a  deposit  an  underwriter  may  elect  to  comply  with 
the  following  conditions,  namely  :— 

(1)  All  premiums  received  by  him  or  on  his  behalf  in  respect  of  fire 
and  accident  insurance  or  reinsurance  business  carried  on  by  him  either 
alone  or  in  conjunction  with  any  other  insurance  business  (other  than 
life  assurance,  employers'  liability  insurance,  or  bond  investment  busi- 
ness), must,  without  any  apportionment,  be  placed  in  a  trust  fund  in 
accordance  with  the  provisions  of  a  trust  deed  approved  by  the  Board  (a). 

(2)  He  must  furnish  security  (b)  to  the  satisfaction  of  the  Committee 
of  Lloyd's  (c),  which  is  to  be  available  solely  to  meet  claims  under  policies 
issued  by  him  in  connection  with  fire  and  accident  business  and  any  other 
non-marine   business  (J)   other  than   life  assurance,   employers'   liability 
insurance,  or  bond  investment  business.     The  amount  of  the  security  must 
never  be  less  than  the  aggregate  of  the  premiums  received  or  receivable 
by  the  underwriter  in  the  last  preceding  year  in  connection  with  such  fire 
and  accident  and  other  non-marine  business  (e)  ;    and 

(3)  His  accounts  must  be  audited  in  the  prescribed  manner  (/ ). 


SECT.  2.   ACCOUNTS  AND  AUDIT. 

Every  insurance  company  must,  at  the  expiration  of  each  financial 
year  (#),  prepare  in  the  prescribed  form  (/t)  the  following  statements  of 
accounts,  namely  :— 

(y)  Board    of    Trade    Rules    relating    to  cargoes,    and    freights,    goods,    wares,    mer- 

Deposits  by  Underwriters  who  are  Members  chandise,  and  transit  by  land  or  water,  or 

of  Lloyd's,  r.  4.  both,   and  whether   or  not  including  ware- 

(z)  Ibid.,  r.  4.  house  risks  or  similar  risks  in  addition  or  as 

(a)  Assurance    Companies    Act,     1909    (9  incidental  to  such  transit  (Assurance  Com- 

Edw.  7,  c.  49),  Schedule  VIII.  (B)  and  (C),  panics  Act,  1909  (9  Edw.  7,  c.  49),  Schedule 

2  (a).  \ HI.  (B)and(C),  2  (rf)). 

(6)  The  security  may  be  furnished  in  the          (e)  Ibid.,    Schedule    VIII.    (B)    and    (C), 

form  of  either  a  deposit  or  a  guarantee  or  r.  2. 
partly  in  the  one  form  and  partly  in  the          ( / )  See  p.  424,  post. 

other   (ibid.,  Schedule  VIII.  (B)    and     (C),          (g)  That  is,  each  period  of  twelve  months 

2  (b)).  at   the    end    of   which   the    balance    of   the 

(c)  Board  of  Trade  Rules  as  to  Security  accounts  of  the  assurance  company  is  struck, 
to  be  furnished  by  the  Underwriters  being  or,  if  no  such  balance    is  struck,  then    the 
.Members  of  Lloyd's.  calendar    year    (Assurance    Companies    Act, 

(d)  That  is,  the  business  of  issuing  policies  1909  (9  Edw.  7,  c.  49),  s.  29). 

upon  subject-matters  of  insurance  other  than          (h)  The  Board  of  Trade  has  power,  on  the 

the  following,  namely,  vessels  of  any  descrip-  application  or  with  the  consent  of  a  company, 

tion,  including  barges  and  dredgers,  cargoes,  to  alter  the  prescribed  forms  as  respects  that 

freights,  and  other  interests  which  may  be  company  for  the  purpose  of  adapting  them 

legally  insured  by,  in,  or  in  relation  to  vessels,  to  its  insurances  (ibid.,  s.  22). 
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(1)  A  revenue  account  for  the  year  (?'). 

(2)  A  balance-sheet  (k)  ;  and 

(3)  Except  where  the  company  carries  on  fire  insurance  business  only 
a  profit  and  loss  account  (I). 

Sub-sect.  1.     Deposit  and  Inspection  of  Accounts. 

Every  such  account  or  balance-sheet  must  be  printed,  and  four  copies, 
one  of  which  is  to  be  signed  (m)  by  the  chairman  (n)  and  two  directors  of 
the  company  and  also  by  its  principal  officer  and  by  its  managing  director, 
if  airy,  must,  together  with  any  report  on  its  affairs  submitted  to  the 
shareholders  (o),  be  deposited  with  the  Board  of  Trade  within  six  months, 
or  such  further  period  not  exceeding  three  months,  as  the  Board  may 
allow,  after  the  close  of  the  period  to  which  the  account  or  balance-sheet 
relates  (p).  It  is  the  duty  of  the  Board  to  consider  such  accounts  and  balance- 
sheets  and  to  communicate  with  the  company  with  a  view  to  the  correct- 
tion  of  any  inaccuracies  and  the  supply  of  any  deficiencies  therein  (q). 
Such  accounts  and  balance-sheets  are  to  be  included  in  the  documents 
annually  laid  before  Parliament  by  the  Board  under  the  Act,  and  the 
Board  may  append  thereto  any  note  of  the  Board  thereon,  and  any  corre- 
spondence in  relation  thereto  (r). 

Where  an  insurance  company  registered  under  the  Companies  Acts 
complies  with  the  above  provisions,  it  may,  in  lieu  of  the  statement  re- 
quired under  the  Companies  (Consolidation)  Act,  1908  (s),  send  to  the 
Eegistrar  of  Joint  Stock  Companies  a  copy  of  the  deposited  accounts  and 
balance-sheet  (t). 

A  printed  copy  of  the  last  deposited  accounts,  or  balance-sheet,  must 
be  forwarded,  on  application,  to  any  shareholder  or  policy-holder  (u)  of 
the  company  by  post  or  otherwise  (x). 

Copies  of  all  documents  required  by  the  Act  to  be  deposited  with  the 
Board  must  be  kept  by  the  Eegistrar  of  Joint  Stock  Companies,  and  any 
person  may  inspect  them  and  procure  copies  thereof  on  payment  of  the 
prescribed  fee  (y).  Provision  is  also  made  for  the  certification  of  such 
documents  or  copies  thereof  by  the  Eegistrar  or  Assistant  Eegistrar  (z) 
to  enable  them  to  be  received  in  evidence  (a). 

(i)  Assurance    Companies    Act,     1909    (9  (q)  Ibid.,  s.  7  (2). 

Edw.  7,  c.  49),  s.  4  (a).     For  the  prescribed          (r)  Ibid.,  s.  27. 
form,  see  ibid.,  Schedule  I.  (s)  8  Edw.  7,  c.  69,  s.  26  (3). 

(k)  Ibid.,  s.  4  (c).     For  the  prescribed  form,          (/)  Assurance       Companies       Act,       1909 

see  ibid.,  Schedule  III.  (9  Edw.  7,  c.  49),  s.  7  (4). 

(0  Ibid.,  s.  4  (6).     For  the  prescribed  form,          (u)  The  expression  "  policy- holder  "  means 

see  ibid.,  Schedule  II.  the  person  who  for  the  time 'being  is  the  legal 

(m)  Any    person    signing    an    account    or  holder  of  the  policy  for  securing  the  contract 

balance-sheet  which  is  false  to  his  knowledge  with  the  assurance  company  (ibid.,  s.  29). 
is  guilty  of  a  misdemeanour,  and  is  liable  on          (a;)  Ibid.,  s.  8. 

conviction  on  indictment  to  a  fine  and  im-          (y)  Ibid.,   s.    20  ;     Board  of  Trade   Rules 

prisonment,  or  on  summary  conviction  to  a  relating    to    the    Custody,    Inspection,    and 

fine  not  exceeding  £50  (ibid.,  s.  24).  Certification  of  Documents,  r.  1. 

(n)  This  means  the  person  for  the  time          (2)  Board  of  Trade  Rules  relating  to  the 

being  presiding  over  the  board  of  directors  Custody,    Inspection,    and    Certification    of 

or  other  governing   body   of  the  assurance  Documents,  r.  2. 
company  (ibid.,  s.  29).  (a)  Assurance      Companies      Act,       1909 

(o)  Ibid.,  s.  7  (3).  (9  Edw.  7,  c.  49),  s.  21. 

(p)  Ibid.,  s.  1(1). 
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Sub-sect.  2.     Audit  of  Accounts. 

The  accounts  of  every  insurance  company  must  be  audited  annually 
in  accordance  with  the  following  provisions  (b),  namely  :— 

(1)  In  the  case  of  a  company  incorporated  under  the  Companies 
(Consolidation)  Act,  1908  (c),  the  provisions  as  to  audit  prescribed  by  that 
Act  (d)  apply.  An  auditor  or  auditors  must  be  appointed  at  the  annual 
general  meeting  to  hold  office  till  the  next  annual  general  meeting  (e). 
An  auditor  must  not  be  a  director  or  officer  of  the  company  ( /  ),  and  unless 
he  is  retiring  from  office  he  must  be  duly  nominated  by  a  shareholder  at 
least  fourteen  days  before  the  meeting  (</).  Any  casual  vacancy  in  the 
office  may  be  filled  by  the  directors,  and  until  it  is  filled  the  surviving  or 
continuing  auditor  or  auditors  may  act  (//).  The  remuneration  of  an  auditor 
is  fixed  by  the  annual  general  meeting,  except  in  the  case  of  a  casual 
vacancy  when  it  is  fixed  by  the  directors  (/). 

An  auditor  has  a  right  of  access  at  all  times  to  the  books  and  accounts 
and  vouchers  of  the  company,  and  is  entitled  to  require  from  its  directors 
and  officers  such  information  and  explanations  as  may  be  necessary  for 
the  performance  of  his  duties  (k).  Of  this  right  the  company  by  its  regu- 
lations cannot  deprive  him  (I). 

It  is  the  duty  of  the  auditor  to  report  to  the  shareholders  on  the  accounts 
which  he  has  examined,  and  upon  every  balance-sheet  which  may  be  sub- 
mitted to  the  company  during  his  term  of  office  (m).  He  is  required  to 
state  in  his  report  the  following  matters,  namely  :— 

(i)  Whether  he  has  obtained  all  the  information  and  explanations 

which  he  may  have  required  ;  and 

(ii)  Whether,  in  his  opinion,  the  balance-sheet  upon  which  he  reports 
is  properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs  (n),  according  to  the  best  of  his 
information  and  the  explanations  given  to  him,  and  as  shown  by 
the  company's  books  (o). 

(b)  Assurance      Companies      Act,       1909          (k)  Ibid.,  s.  113  (1). 

(9  Edw.  7,  c.  49),  s.  9.  (?)  Newton  v.  Birmingham  Small  Arms  Co., 

(c)  8  Edw.  7,  c.  69.  Ltd.,  [1906]  2  Ch.  378  (company). 

(d)  Ibid.,  sa.  112,  113.  (m)  Companies  (Consolidation)  Act,   1908 

(e)  Ibid.,  s.   112  (1).     In  case  of  a  failure  (8  Edw.  7,  c.  69),  s.  113  (2). 

to    make    an    appointment,    the    Board    of  (n)  It  is  not  sufficient  for  him  to  verify 

Trade  may  appoint  an  auditor  of  the  com-  its   arithmetical   accuracy    (He   London   and 

pany  for  the  current  year  on  the  application  General  Bank  (No.  2),  [1895]  2  Ch.  673,  C.  A. 

of  any  member  of  the  company,  and  fix  the  (company),   where  the  auditor  reported   to 

remuneration  to  be  paid  him  by  the  company  the  directors  that  the  securities  in  which  the 

(ihift.,  s.  112(2)).  company's    capital    was    invested    were    in- 

(/)  Ibid.,  s.  112(3).  sufficient  and  difficult  to  realise,   but  only 

(g)  Ibid.,   s.    112   (4).     If,    however,   after  reported  to  the  shareholders  that  the  value 

the  notice  of  nomination  has  been  given,  an  of  the  capital  depended  upon  its  realisation, 

annual  general  meeting  is  called  for  a  date  As  to  the  position  of  an  auditor  generally, 

fourteen  days  or  less  after  the  notice  has  been  see   He   Kingston   Cotton   Mitt   Co.    (No.    I), 

given,  the  nomination  is  good  (ibid.).  [1896]  1  Ch.  331  (company). 

(h)  Ibid.,s.  112(6).  "    (o)  Companies   (Consolidation)    Act,    1908 

(i)  Ibid.,  s.  112  (7).  (8  Edw.  7,  c.  69),  s.  113  (2). 
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His  report  must  be  attached  to  the  balance-sheet  ( p)  or  referred  to  at 
its  foot  (q),  and  it  is  to  be  open  to  the  inspection  of  any  shareholder  who 
is  entitled  to  be  furnished  with  a  copy  of  it  on  payment  (r). 

(2)  The  provisions  of  the  Companies  Clauses  Consolidation  Act,  1845(5), 
relating  to  audit  (t),  apply  to  certain  companies  incorporated  under  special 
Acts  (M).     In  the  case  of  any  particular  company,  unless  its  special  Act 
otherwise  provides,  two  auditors  are  to  be  appointed  to  hold  office  for 
two  years  (x),  each  of  them  retiring  in  alternate  years  and  his  successor 
being  appointed  by  the  first  ordinary  meeting  in  each  year  (y).     Power 
is  given  to  the  shareholders  to  fill  any  casual  vacancy  (z).     An  auditor 
is  required  to  hold  at  least  one  share  in  the  company,  but  he  must  not 
be  an  officer  or  otherwise  interested  in  it  (a). 

It  is  the  duty  of  the  directors  to  deliver  to  the  auditors  and  of  the 
auditors  to  receive  from  the  directors  the  periodical  accounts  and  balance- 
sheets  of  the  company  at  least  fourteen  days  before  the  ensuing  ordinary 
meeting,  at  which  they  are  to  be  produced  to  the  shareholders,  and  to 
examine  them  (&).  They  may  either  make  a  special  report  upon  them 
or  may  simply  confirm  them  (c)  ;  and  if  they  differ,  they  may  make 
separate  reports  (d). 

(3)  Where  a  company's  accounts  are  not  already  subject  to  audit 
and  in  accordance  with  the  provisions  of  either  of  the  above  Acts,  its 
accounts  are,  under  the  Assurance  Companies  Act,  1909  (e),  to  be  audited 
in  accordance  with  the  provisions  of  the  Companies  (Consolidation)  Act, 
1908  (/).     The  provisions  made  specially  applicable  are  those  relating 
to  the  appointment  of  auditors,  their  right  of  access  to  the  accounts  of 
the  company,  and  their  duty  to  report  to  the  shareholders  (g).     No  officer 
or  director  of  the  company  is  to  be  capable  of  being  appointed  as  auditor  (h), 
and,  in  the  case  of  a  company  having  a  share  capital,  the  auditor  or  auditors 
must  be  elected  annually  by  the  shareholders  (i). 


(  p)  The  balance-sheet  must  be  signed  on  hour  after  the  time  appointed  for  the  meeting 

behalf    of   the    board    of   directors    by   two  the   meeting   must   be   adjourned   until   the 

directors,  or,  if  there  is  only  one  director,  by  following  day,  and  if  again  a  quorum  is  not 

him  (Companies    (Consolidation)    Act,    1908  present  the  retiring  auditor  remains  in  office 

(8  Edw.  7,  c.  69),  s.  113  (3)).  for   another  year   (ibid.,   s.    84,   applied   to 

(q)  The    penalty    for    issuing    a    balance-  auditors  by  ibid.,  s.  105). 

sheet  which  is  not  duly  signed  or  without  the  (z)  Ibid.,  s.  104. 

auditor's  report  is  £50  (ibid.,  s.  113  (4)).  (a)  Ibid.,  s.  102. 

(r)  Ibid.,   s.    113    (3).     The    charge  for   a  (b)  Ibid.,  ss.  106,  107. 

copy  must  not  exceed  6d.  a  hundred  words  (c)  Ibid.,  s.  108. 

(ibid.).  (d)  Steele   v.    Sutton   Gas   Co.    (1883),    12 

(s)  8  &  9  Viet.  c.  16.  Q.  B.  D.  68,  69  (company). 

(t)  Ibid.,  ss.  101-108.  (e)  9  Edw.    7,  c.  49,   s.   9,  and  Board  of 

(\t)  Assurance       Companies      Act,       1909  Trade  Rules  relating  to  the  Audit  of  Accounts 

(9  Edw.  7,  c.  49),  s.  9.     As  to  such  companies,  of  Assurance  Companies,  r.  1. 

see  Laws  of  England,  Vol.  V.,  title  COMPANIES,  (/)  8  Edw.   7,  c.   69,   ss.    112,   113;    see 

pp.  674  et  seq.  p.  422,  ante. 

(x)  Companies  Clauses  Consolidation  Act,  (g)  Ibid. 

1845  (8  &  9  Viet.  c.  16),  ss.  101,  103.  (h)  Board  of  Trade  Rules  relating  to  the 

(y)  Ibid.,  s.   103.     The  retiring  auditor  is  Audit  of  Accounts  of  Assurance  Companies, 

eligible  for  re-election  (ibid.).     If  a  quorum  r.  2. 

is  not  present  at   such  meeting  within  an  (?)  Ibid.,  r.  3. 
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Sub-sect.  3.     Special  Provisions  as  to  Underwriters. 

Every  underwriter  making  a  deposit  under  the  Act  must  furnish  every 
year  to  the  Board  a  statement  in  the  prescribed  form  showing  the  extent 
and  character  of  the  lire  insurance  business  effected  by  him  (/r).  If  he 
elects  not  to  make  a  deposit,  his  accounts  must  be  audited  annually  by 
an  accountant  approved  by  the  Committee  of  Lloyd's,  who  is  to  furnish 
a  certificate  in  the  prescribed  form(J)  to  the  committee  and  to  the  Board  (ra). 

SECT.  3.   REGISTER  OF  MEMBERS  AND  STATEMENTS  AS   TO 

CAPITAL. 

A  company  incorporated  under  the  Companies  (Consolidation)  Act, 
1908  (??),  or  the  Acts  which  it  replaces,  is  obliged  to  keep  a  register  of  its 
members  (o)  which  is  to  be  open  to  the  inspection  of  members  free  of  charge, 
and  to  the  inspection  of  the  public  on  payment  of  a  fee  ( p). 

All  other  companies  (q)  must  keep  a  shareholder's  address  book  in 
accordance  with  the  provision  of  the  Companies  Clauses  Consolidation 
Act,  1845  (r).  This  book  is  open  to  the  inspection  of  members  only,  and 
not  to  the  inspection  of  the  public  (s).  In  the  case  of  such  companies  a 
sufficient  number  of  copies  of  their  deed  of  settlement  must  be  printed, 
and  a  copy  furnished  to  any  shareholder  or  policy-holder  on  application  (<). 

Any  notice,  advertisement,  or  other  official  publication  of  an  assurance 
company,  containing  a  statement  of  the  authorised  capital  of  the  company 
must  also  contain  a  statement  of  the  amount  of  the  capital  which  has  been 
subscribed  and  the  amount  paid  up  (u). 

SECT.  4.     AMALGAMATION  AND   TRANSFER  OF  BUSINESS. 

Any  fire  insurance  company  may,  if  its  constitution  permits  (a*), 
amalgamate  with  or  transfer  its  business  to  another  company  (y).  To 

(k)  Assurance      Companies      Act,      1909       Edw.  7,  c.  49),  s.  11.     The  charge  must  not 
(9  Edw.  7,  c.  49),  Schedule  VIII.  (B)  and  (C),       exceed  Is.  (ibid.). 

1  (b).     For   the   prescribed   form,    see   Ap-          (u)  Ibid.,  s.  12. 

pendix  I.  (z)  Re  Era  Life  and  Fire  Assurance  Co. 

(1)  For  the  prescribed  form,  see  Appendix  I.  (1862),  1  De  G.  J.  &  S.  29  (life  assurance)  ; 

(m)  Assurance      Companies      Act,      1909  Re   European   Society   Arbitration   Acts,   Ex 

(9  Edw.  7,  c.  49),  Schedule  VIII.  (B)  and  (C),  parte  British  Nation  Life  Assurance  Associa- 

2  (c).  tion  (1878),  8  Ch.  D.  679,  C.  A.  (life  assurance); 
(n)  8  Edw.  7,  c.  69.  Re  Sovereign  Life  Assurance  Co.  (1889),  42  Ch. 
(o)  Ibid.,  s.  25  (1).  D.  540  (life  assurance).     As  to  the  case  of 
(  p)  Ibid.,  s.  30  (1).     Copies  may  be  pur-  effecting  an  amalgamation  in  the  case  of  an 

chased  (ibid.,  s.  30  (2)).  unregistered  company  whose  deed  of  settle- 

(q)  If  the  company  has  not  already   in-  ment  contains  no  power  to  effect  an  amalga- 

corporated  in  its  deed   of   settlement  .s.    10  mation,  see  Southall  v.  British  Mutual  Life 

of   the    Act  of   1845,   that  section   is   made  Assurance  Society  (1871),  L.  R.  6  Ch.  614 

applicable   to    it    by   Assurance    Companies  (life   assurance) ;    Re   Argus  Life  Assurance 

Act,  1909  (9  Edw.  7,  c.  49),  s.  10.  Co.  (1888),  39  Ch.  D.  571  (life  assurance). 
(r)   8&  9  Viet.  c.  16,  s.  10.  (y)  As  to  the  position  \\hrrc  both  companies 

(s)  Davies  v.  Gas  Light  and  Coke  Co.,  [19071  afterwards  go  into  liquidation,  see  Re  Albert 

\  Ch.  708,  C.  A.     Copies  may  be  purchased  Life  Assurance  Co.,   Ex  parte   Western  Life 

(Companies  Clauses  Consolidation  Act,  1845  Assurance  Society  (1870),  L.  R.   11  Eq.   164 

(8  &  9  Viet.  c.  16),  s.  10).  (life  assurance). 
(t)  Assurance    Companies    Act,     1909    (9 
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constitute  an  amalgamation  it  is  necessary  that  the  two  companies  should 
transfer  their  undertaking  to  a  new  corporation  or  that  one  of  the  com- 
panies should  alone  continue,  the  undertakings  of  both  being  substantially 
merged  in  one  corporation  only  (z).  On  the  other  hand,  where  there  is 
a  transfer  of  business  only,  the  transferring  company  does  not  cease  to 
exist.  The  transfer  contemplated  in  this  connection  is  a  transfer  of  the 
whole  business  as  a  going  concern,  without  any  reduction  in  the  policies, 
or  fresh  contracts  with  the  policy-holders  (a). 

Where  a  company  carrying  on  fire  insurance  business  proposes  to 
amalgamate  with  another  company,  the  amalgamation,  if  both  companies 
carry  on  no  other  assurance  business  than  fire  insurance  or  accident  in- 
surance business,  must  be  carried  out  in  accordance  with  the  Companies 
(Consolidation)  Act,  1908  (b),  as  the  special  provisions  of  the  Assurance 
Companies  Act,  1909  (c),  do  not  in  this  case  apply  (d).  Nor  do  they  apply 
to  the  transfer  by  any  company  of  its  fire  insurance  business  or  accident 
insurance  business  (e). 

Where,  however,  in  the  case  of  amalgamation,  the  business  carried  on 
by  either  or  both  of  the  amalgamating  companies  comprises  assurance 
business  other  than  fire  or  accident  insurance  business,  it  is  necessary 
for  the  amalgamation  to  be  completed  in  accordance  with  the  provisions 
of  the  Assurance  Companies  Act,  1909  (/  ). 

By  these  provisions  it  is  necessary  for  the  sanction  of  the  Court  to 
be  obtained  (</).  The  directors  of  any  one  or  more  of  the  companies 
proposing  to  amalgamate  must  apply  to  the  Court  by  petition  for  its 
sanction  (h),  and  the  Court  may,  after  hearing  the  directors  and  other 
persons  whom  it  considers  entitled  to  be  heard,  sanction  the  amalgamation, 
if  it  is  satisfied  that  no  sufficient  objection  thereto  has  been  established  (i). 
Before  the  application  is  made  it  is  necessary  that  notice  of  the  intention 
to  make  it  should  be  published  in  the  London  Gazette  (k).  The  agreement 
or  deed  under  which  the  amalgamation  is  effected  must  be  open  for  the 
inspection  of  the  policy-holders  and  shareholders  at  the  offices  of  the 
companies  for  a  period  of  fifteen  days  after  such  publication  (I).  Within 
ten  days  from  the  completion  of  the  amalgamation  the  combined  company 
must  deposit  with  the  Board  of  Trade  :— 

(1)  Certified  copies  of  statements  of  the  assets  and  liabilities  of  the 

(z)  Re    South    African    Supply    and    Cold  (e)  Ibid.,  s.  31  (/). 

Storage  Co.,  Wilde  v.  Same  Co.,  [1904]  2  Ch.  (f)Ibid.     The    statute    itself    gives    no 

268  (company),  per  BUCKLEY,  J.,  at  p.  287.  power  of  amalgamation  ;   the  power  depends 

Compare  Re  Empire  Assurance  Corporation,  upon  the  constitution  of  the  company  (Re 

Ex  parte  Bagshaw  (1867),  L.  R.  4  Eq.  341,  Sovereign    Life    Assurance    Co.    (1889),    42 

347  (life  assurance).  Ch.  D.  540  (life  assurance)). 

(a)  Re  Sovereign  Life  Assurance  Co.  (1889),  (g)  Assurance      Companies      Act,       1909 
42  Ch.  D.  540  (life  assurance).  (9  Edw.  7,  c.  49),  s.  13  (4). 

(b)  8  Edw.  7,  c.  69,  s.  192.     There  is  no  (h)  Ibid.,  s.  13  (1). 
power    to    amalgamate    apart    from    these  (i)  Ibid.,  s.  13  (2). 
provisions  (Bisgood  v.  Henderson's  Transvaal  (k)  Ibid.,  s.  13  (2)  (a). 

Estates,  Ltd.,  [1908]   1  Ch.  743  C.  A.  (com-          (/)  Ibid.,  s.  13  (3)  (c).     It  is  not  necessary 

pany)).  in  the  case  of  fire  policy-holders  to  transmit 

(c)  9  Edw.  7,  c.  49,  ss.  13,  14.  the  statement  and  other  documents  referred 

(d)  Ibid.,  ss.  31  (/ ),  32  (e).  to  in  ibid.,  s.  13  (3)  (b). 
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companies  concerned  in  the  amalgamation,  together  with  a  statement  of 
the  nature  and  terms  of  the  amalgamation  ;  and 

(2)  A  certified    copy  of    the  agreement  and   deed  under    which    the 
amalgamation  and  transfer  is  effected  ;  and 

(3)  CVrt  ilied  copies  of  the  actuarial  (m)  and  other  reports  on  which  that 
agreement  or  deed  is  founded  :   and 

(4)  A  declaration  under  the  hand  of  the  chairman  (n)  and  the  principal 
o I'ticer  of  each  company  that  to  the  hest  of  their  belief  every  payment  made 
or  to  be  made  to  any  person  whatsoever  on  account  of  the  amalgamation 
is  therein  fully  set  forth,  and  that  no  other  payments  have  been  or  are  to 
be  made  either  in  money,  policies,  bonds,  valuable  securities,  or  other 
property  by  or  with  the  knowledge  of  any  parties  to  the  amalgamation  (o). 

A  company  cannot,  either  by  amalgamation  or  transfer,  divest  itself 
of  its  liability  to  its  policy-holders  without  their  consent  ( p).  The 
question  whether  such  consent  has  been  given  is  a  question  of  fact  (q). 

Where  one  company  reinsures  with  another  company  under  a  treaty 
agreement  (r)  there  is  no  amalgamation  (s). 

SECT.   5.    WINDING   UP  OF  INSURANCE  COMPANIES. 

The  Court  is  empowered  to  order  the  winding  up  of  any  fire  insurance 
company  (t)  in  accordance  with  the  Companies  (Consolidation)  Act, 
1908  (u),  the  provisions  of  which  Act  are  accordingly  made  applicable 
with  certain  modifications  (x). 

Sub-sect.  1.     The  Petition. 

A  petition  for  the  purpose  of  obtaining  an  order  for  the  winding  up  of 
an  insurance  company  may  be  presented  to  the  Court  either  by  the  com- 
pany itself  or  by  any  creditor  or  creditors  (including  any  contingent  or 

(m)  For  the  definition  of  "  actuary,"  see  to  the  third  company  by  reason  of    his  acts 

Assurance  Companies  Act,  1909  (9  Edw.  7,  as  shareholder  of   the  fire  company.     Since 

c.  49),  s.  29,  and  Board  of  Trade  Rules  re-  fire  policies  are  as  a  rule  taken  out   for  a 

lating  to  the  qualifications  of  an  actuary,  r.  1.  period  of  not  more  than  a  year,  this  question 

(n)  This  means  the  person  for  the  time  is  of  little  importance,  as  is  shown  by  the 

being  presiding  over  the  board  of  directors  manner  in  which  fire  insurance  business  is 

or   other  governing   body   of   the   company  dealt  with  by  the  Assurance  Companies  Act, 

(Assurance  Companies  Act,  1909  (9  Edw.  7,  1909  (9  Edw.  7,  c.  49).     It  is  therefore  un- 

c.  49),  s.  29).  necessary  to  go  into  details. 

(o)  Ibid.,  s.  14  (d).  (r)  See  p.  356,  ante. 

(p)  Conquest's  Case  (1875),   1  Ch.  D.  334,          (s)  Re  Norwich  Equitable  Fire   Assurance 

C.  A.  (life  assurance)  ;   Re  India  and  London  Society  (1887),  57  L.  T.  241. 
Life  Assurance  Co.  (1872),  L.  R.  7  Ch.  651         (t)  Notwithstanding  the  wide  definition  in 

(life  assurance).  the    Act    of    "  assurance    company,"    these 

(q)  Conquest's     Case,     supra,     per     Lord  provisions,    it    would   seem,    apply   only   to 

CAIRNS,  L.C.,  at  p.  341.     As  to  what  conduct  companies,  and  not  to  individuals  carrying 

on  the  part  of  the  assured  will  lead  to  the  on  fire  insurance  business  ;    see  p.  429,  post. 
inference  that  there    has    been   a   novation,          (u)  8   Edw.  7,  c.   69.     It  is  not  proposed 

see  Re  National  Provincial  A**nrn)i<-<-  tiodrtt/,  to  treat  of  the  winding  up  of  insurance  com- 

Fleming's  Case  (1871),  L.  R.  6  Ch.  393,  where  panies  in  any  detail,  and  reference   should 

on  an  amalgamation  of  a  life  company  and  therefore   be  made  to  one  of  the  standard 

a    fire    company    with   a   third    compiny    a  works  divilitig  with  company  law. 
policy-holder  in  the  life  company  was  held          (x)  Assurance      Companies       Act,       1909 

to  have  assented  to  the  transfer  of  his  policy  (9  E:l\v.  7,  c.  49),  s.  15. 
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prospective  creditor  or  creditors),  contributory  or  contributories,  or  by 
all  or  any  of  those  parties,  together  or  separately  (y),  or  by  the  official 
receiver  (z).  In  particular  ten  or  more  policy-holders  owning  policies  of 
an  aggregate  value  of  not  less  than  £1000  may  present  a  petition  for  the 
compulsory  winding  up  of  the  company,  but  only  with  the  leave  of  the 
Court.  Such  leave  is  not  to  be  granted  until  a  prima  facie  case  has  been 
established  to  the  satisfaction  of  the  Court  and  until  security  for  costs  for 
such  amount  as  the  Court  may  think  reasonable  has  been  given  (a). 
A  company  may  be  wound  up  by  the  Court- 

(1)  If  the  company  has,  by  special  resolution  (b),  resolved  that  the 
company  be  wound  up  by  the  Court  ; 

(2)  If  default  is  made  in  filing  the  statutory  report  or  in  holding  the 
statutory  meeting  (c)  ; 

(3)  If  the  company  does  not  commence  its  business  within  a  year  from 
its  incorporation  (d)  or  suspends  its  business  for  a  whole  year  ; 

(4)  If  the  number  of  members  is  reduced  in  the  case  of  a  private  com- 
pany (e)  below  two,  or,  in  the  case  of  any  other  company,  below  seven  ; 

(5)  If  the  company  is  unable  to  pay  its  debts  (/ )  ; 

(6)  If  the  Court  is  satisfied  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up  (g)  ; 

(7)  If  the  company  is  being  wound  up  voluntarily  or  subject  to  super- 
vision, and  the  Court  is  satisfied  that  the  voluntary  winding  up  or  winding 
up  subject  to  supervision    cannot  be  continued  with  due  regard  to  the 
interests  of  the  creditors  or  contributories  (7i)  ;  or 

(8)  If  the  company  makes  default  in  complying  with  any  of  the  re- 
quirements of  the  Assurance  Companies  Act,  1909  (i),  and  such  default 
continues  for  a  period  of  three  months  after  notice  of  default  by  the  Board 
of  Trade  (fe). 

Sub-sect.  2.     Proof  by  Policy-holders. 

The  assured  is  entitled  to  prove  as  a  creditor  in  the  winding  up  in 
respect  of  his  policy,  although  no  loss  has  taken  place,  and  his  claim, 

(y)  Companies    (Consolidation)  Act,    1908  commenced  business  in  the  United  Kingdom 

(8  Edw.  7,  c.  69),  s.  137  (1).  within   a   year   from   its   incorporation   (Re 

(z)  Ibid.,  s.  137  (2).  Capital   Fire   Insurance   Association   (1882), 

(a)  Assurance      Companies      Act,       1909  21  Ch.  D.  209). 

(9  Edw.  7,  c.  49),  s.  15  ;  In  re  British  Alliance  (e)  As  to  the  meaning  of  a  private  com- 

Assurance  Corporation  (1878),  9  Ch.  D.  635  pany,    see    Companies    (Consolidation)    Act, 

(life  assurance),  decided  upon  s.  21  of  the  1908  (8  Edw.  7,  c.  69),  s.  121. 

Life  Assurance  Companies  Act,  1870  (33  &  34  ( /  )  As  to  what  is  meant  by  inability  to 

Viet.  c.  61),  where  it  was  held  that  it  was  pay  debts,  see  ibid.,  s.  130 ;    Re  London  and 

unnecessary  to  establish  a  primd  facie  case  Manchester     Industrial     Association    (1875), 

of  insolvency  where  the  company  was  already  1  Ch.  D.  466  (life  assurance),  decided  upon 

in  voluntary  liquidation.  s.  21  of  the  Life  Assurance  Companies  Act, 

(6)  As  to  what  is  a  special  resolution,  see  1870    (33    &    34    Viet.    c.    61).     Except    in 

Companies  (Consolidation)  Act,  1908  (8  Edw.  special    circumstances,    the    debt    must   not 

7,  c.  69),  s.  69  (2).  be  less  than  £50  (Re   Industrial   Assurance 

(c)  As  to  the  statutory  report  and  statutory  Association,  Ltd.  (1910),  130  L.  T.  Jo.  81). 
meeting,  see  ibid.,  s.  65.  (q)  Companies   (Consolidation)    Act,    1908 

(d)  A  company  incorporated  to  carry  on  (8  Edw.  7,  c.  69),  s.  129. 
business  in  the  United  Kingdom  and  abroad,  (h)  Ibid.,  s.  137  (2). 
which  has  commenced  to  carry  on  its  business  (i)  9  Edw.  7,  c.  49. 
abroad,  cannot  be  wound  up  under  this  pro-  (A-)  Ibid.,  s.  23. 
vision  merely  on  the  ground  that  it  has  not 
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being  a  claim  subject  to  the  contingency,  must  therefore  he  valued  (/). 
For  the  purpose  of  proof,  the  value  of  a  current  polic^y  is  such  portion  of 
the  last  premium  paid  as  is  proportionate  to  the  unexpired  portion  of  the 
period  in  respect  of  which  the  premium  was  paid  (m).  Where,  however, 
a  loss  takes  place  in  the  course  of  the  winding  up,  he  is  entitled  to  prove 
for  the  full  amount  of  the  loss  (??),  though  dividends  already  paid  will 
not  be  affected  thereby  (o).  He  is  a  fortiori  entitled  to  prove  for  the  full 
amount  of  the  loss  when  it  has  taken  place  before  the  winding  up  order 
was  made,  even  though  the  amount  was  not  ascertained  until  after  the 
date  of  the  presentation  of  the  petition  ( p). 

The  right  of  the  assured  to  prove  is  not  affected  by  the  non-payment 
of  the  premium,  provided  that  the  winding  up  commenced  before  the 
days  of  grace  expired  (q)  or  before  the  premium  became  due  (r). 

It  is  the  duty  of  the  liquidator  in  the  case  of  a  company  being  wound 
up  by  the  Court,  or  subject  to  the  supervision  of  the  Court,  to  ascertain 
the  value  of  its  liability  to  all  the  persons  appearing  by  its  books  to  be 
entitled  to  or  interested  in  policies  granted  by  it,  and  to  give  notice  of  such 
value  to  them  in  such  manner  as  the  Court  may  direct.  Any  person  to 
whom  notice  is  so  given  is  to  be  bound  by  the  value  so  ascertained,  unless 
he  gives  notice  of  his  intention  to  dispute  such  value  in  the  manner  and 
within  the  time  prescribed  (s). 


Sub-sect.  3.     Reduction  of  Contracts. 

Where  the  company  has  been  proved  to  be  unable  to  pay  its  debts, 
the  Court  may,  in  place  of  making  a  winding-up  order  (t),  reduce  the  amount 
of  its  contracts  upon  such  terms  and  subject  to  such  conditions  as  the 
Court  thinks  just  (u).  In  this  case  the  time  for  ascertaining  the  rights 
of  the  assured  is,  as  a  general  rule,  the  time  when  the  petition  for  winding 
up  the  company  is  presented,  and  if  a  loss  takes  place  after  that  date  the 
assured  is  only  entitled  to  recover  the  amount  of  his  policy  as  reduced  (x). 

(1)  Companies    (Consolidation)    Act,    1908  (  p)  Re  Northern  Counties  of  England  Fire 

(8  Edw.  7,  c.  69),  s.  206.  Insurance  Co.,  Macfarlane's  Claim,  supra, 

(m)  Assurance      Companies      Act,      1909  (q)  Re  Albert  Life  Assurance  Co.,   Cook's 

(9  Edw.  7,  c.  49),  s.  17,  and  Schedule  VI.  (B).  Policy  (1870),  L.  R.  9  Eq.  703  (life  assurance). 

This    alters    the    law   as    laid    down    in    Re  (r)  Ibid. 

Northern  Counties  Fire  Insurance  Co.  (1885),  (s)  Assurance      Companies      Act,       1909 

1  T.  L.  R.  629,  where  the  assured  was  held  (9  Edw.  7,  c.  49),  Schedule  VII. 

not  entitled  to  a  return  of  premium.  (t)  This    power    cannot    be    exercised    so 

(n)  Re  Northern  Counties  of  England  Fire  long  as  there  is  a  winding-tip  order  in  exist- 

Itniinnice    Co.,   Macfarlane's   Claim    (1880),  ence  (Re  Great  Britain  Mutual  Life  Assur/m^ 

17    Ch.    D.    337,    followed    in    Re    Northern  Society   (1880),    16   Oh.    D.    246,  C.    A.    (life 

Counties  Fire,  Insurance  Co.,  supra.  assurance). 

(o)  Re  Northern  Counties  of  England  Fire  (u)  Assurance      Companies      Act,       1909 

Insurance    Co..   Macfarlane's   Claim.,  supra,  (9  Edw.  7,  c.  49),  s.  18. 

per  JESSKI,,  M.R.,  at  p.  340.  It  may  he  (.c)  Re  Great  Britain  Mutual  Life  Assurance 
noted  that  there  is  no  provision  in  the  Assur-  Co.  ( 1882),  20  Ch.  D.  351,  C.  A.  (life  assurance), 
ance  Compinif>s  Act,  1909  (9  Edw.  7,  c.  49),  per  JESSKI,,  M.R.,  at  p.  354,  apparently 
Schedule  VI.  (B),  for  valuing  the  liiliilily  distinguishing  Re  Northern  Counties  of 
under  a  fire  policy,  and  therefore  it  may  be  England  Fire  Insurance  Association,  Mac- 
presumed  that  the  cases  cited  are,  on  this  farlane's  Claim,  supra. 
point,  still  law. 
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Sub-sect.  4.     Rights  of  Policy-holders  against  the  Deposit. 

The  statutory  deposit  made  by  a  fire  insurance  company  (y)  forms  part 
of  the  assets  of  the  company  (z),  and  the  policy-holders  have,  in  the  absence 
of  any  special  provision  in  the  policy  (a),  no  preferential  claim  upon  it  (b). 
Even  where  the  company  carries  on  any  other  business  besides  that  of 
fire  insurance,  the  deposit,  if  any  (c),  made  in  respect  of  fire  insurance 
business  is  not  in  any  way  earmarked  for  the  benefit  of  those  holding  fire 
policies  (d).  In  the  case  of  an  underwriter  carrying  on  fire  insurance 
business  becoming  bankrupt,  the  deposit  made  by  him,  if  any  (e),  is,  so 
long  as  any  liability  under  any  policy  issued  by  him  remains  unsatisfied, 
available  only  to  meet  claims  under  such  policies  (/ ).  In  all  other  respects 
the  ordinary  bankruptcy  laws  will  apply,  and  the  assured  will  be  entitled 
to  prove  for  the  full  amount  of  his  loss  (g).  Any  other  individual  carrying 
on  insurance  business  would  seem  equally  to  be  liable  to  the  bankruptcy 
laws  (h). 

SECT.  6.   PENALTIES. 

Any  assurance  company  which  makes  default  in  complying  with  any 
of  the  requirements  of  the  Act  is  liable  to  a  penalty  not  exceeding  £100, 
or,  in  the  case  of  a  continuing  default,  to  a  penalty  not  exceeding  £50  for 
every  day  during  which  the  default  continues  (i). 

Every  director,  manager,  or  secretary,  or  other  officer  or  agent  of  the 
company  who  is  knowingly  a  party  to  the  default  is  liable  to  similar 
penalties  (/c).  In  addition,  if  after  notice  of  default  by  the  Board  of  Trade 
(to  be  published  in  one  or  more  newspapers  as  the  Board  may  on  the 
application  of  one  or  more  policy-holders  or  shareholders  direct)  the  default 
continues  for  a  period  of  three  months,  the  company  may  be  compulsorily 
wound  up  (I). 

(y)  See  p.  416,  ante.  (g)  Re  Northern  Counties  Fire  Insurance 

(z)  Assurance      Companies      Act,       1909  Co.,  Macfarlane's  Claim  (1880),   17  Ch.  D. 

(9  Edw.  7,  c.  49),  s.  2  (3).  337,  per  JESSEL,  M.R.,  at  p.  342. 

(a)  See  p.  59,  ante.  (h)  According  to  the  definition  of  assurance 

(b)  Compare  Be  State  Fire  Insurance  Co.  companies  in  the  Assurance  Companies  Act, 
(1863),  1  De  G.  J.  &  S.  634.  1909  (9  Edw.  7,  c.  49),  s.  1,  any  person  other 

(c)  See  p.  417,  ante.  than  an  underwriter  at  Lloyd's  or  a  member 

(d)  The  special  provisions  as  to  separation  of  any  other  approved  association  of  under  - 
of   funds    and   reserving   the   rights   of   the  writers  (ibid.,  s.  28  (2))  is  an  insurance  corn- 
policy-holders  against  their  particular  fund  pany  to  which  the  Act  applies,  and  the  pro- 
where  other  business  is  carried  on,  contained  visions  of  the  Act  as  to  winding-up  (see  p.  426, 
in    the    Assurance    Companies    Act,     1909  ante)  would,  therefore,  become  applicable  in 
(9  Edw.  7,  c.  49),  s.  3,  and  as  to  the  deposit  the  event  of  such  person's  insolvency.     This 
forming  part  of  such  fund  (ibid.,  s.  2  (4)),  do  cannot,  it  is  submitted,  have  been  intended 
not  apply  in  the  case  of  fire  insurance  (ibid.,  by  the  legislature. 

s.  31  (e)).  (i)  Assurance       Companies       Act,       1909 

(e)  As  to  the  alternative  which  an  under-      (9  Edw.  7,  c.  49),  s.  23. 
writer  may  adopt,  see  p.  420,  ante.  (k)  Ibid. 

(/)  Assurance      Companies      Act,      1909          (1)  Ibid.,  see  p.  427,  ante. 
(9  Edw.  7,  c.  49),  Schedule  VIII.  (B)  and  (C). 
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ON  the  outbreak  of  a  fire,  it  is,  in  the  first  instance,  the  duty  of  the  person 
on  whose  property  the  fire  takes  place  to  take  all  reasonable  steps  to 
extinguish  it  or  to  prevent  it  from  spreading  (a).  The  question  whether 
any  other  persons  are  entitled  to  enter  upon  the  property  without  the 
consent  of  the  owner,  for  the  purpose  of  dealing  with  the  fire,  is  one  of 
difficulty.  At  the  same  time  it  is  not  a  question  which  is  likely  to  be  raised 
very  frequently,  since,  in  practice,  the  only  persons  who  will  claim  the 
right  to  do  so  will  be  officers  of  the  fire  brigade,  whose  presence  will  be 
rather  welcomed  by  the  owner  than  otherwise.  The  following  rules  may, 
however,  be  laid  down,  namely  : — 

(1)  Any  person  possessing  rights  over  the  property  is  entitled  to  enter 
upon  the  property,  and  do  any  act  which  may  be  necessary  for  the  pre- 
servation of  his  rights,  even  though  such  act  may  in  law  constitute  a 
trespass  (&). 

(2)  Any  person  is  entitled  to  enter  upon  the  property  if  it  is  necessary 
to  do  so  for  the  purpose  of  saving  life,  or,  perhaps,  if  the  persons  employed 
on  the  premises  for  the  purpose  of  extinguishing  the  fire  are  insufficient  in 
numbers,  or  negligent  in  the  performance  of  their  duties,  so  that  danger 
to  life  or  property  results  (c). 

(3)  The  members  of  a  fire  brigade,  established  under  statutory  autho- 
rity, are  empowered  to  enter  upon  the  property  and  take  such  measures 
as  may  be  expedient  for  the  protection  of  life  and  property  (d).     In  the 

(a)  See  p.  244,  ante.  (c)  Carter  v.  Thomas,  [1893]  1  Q.  B.  673 

(b)  Cope  v.  Sharpe,  [1910]   1   K.  B.   168  (assault),    per    KENNEDY,    J.,    at    p.    679; 
(trespass),   where   a   fire   broke   out   in   the  Cope  v.  Sharpe,  supra,  per  PICKFORD,  J.,  at 
heather  on  the  plaintiff's  land  and  a  game-  p.  172. 

keeper  employed  by  the  defendant,  who  was  (d)  In   the   Metropolis   express  powers  to 

tenant  of  the  sporting  rights,  came  on  to  the  this  effect  are  conferred  by  the  Metropolitan 

land  and  set  fire  to  strips  of  heather  with  the  Fire  Brigade  Act,  1865  (28  &  29  Viet.  c.  90), 

view  of  preventing  the  fire  from  spreading  s.  12  ;  see  p.  433,  post.     The  general  statutes 

and  destroying  the  game.     If  the  sporting  in  force  outside  the  Metropolis  (see  p.  435, 

tenant  is  sued  for  trespass,  he  has  the  right  post)  confer  no  such  powers  in  express  words, 

to  have  the  action  tried  by  a  jury  (R.  v.  In  Carter  v.  Thomas,  supra,  the  consent  of 

Surrey  County  Court  Judge,  [1910]  2  K.  B.  the  owner  to  the  presence  of  the  local  fire 

410  (trespass)).     Reasonable  belief  that  the  brigade  was  assumed.     It  is  difficult  to  see 

act  was  necessary  is  not  sufficient  (Cope  v.  how  such  a  fire  brigade  could  carry  out  its 

Sharpe  (1911),    Times,  April  12   (trespass)).  statutory  duties  unless  it   could  enter  the 

All  the  cases  in  this  note  arose  out  of  the  premises  where  the  fire  is,  even  against  the 

same  circumstances.  wish  of  the  owner. 
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exercise  of  their  powers  they  may  exclude  any  other  persons,  including 
the  members  of  a  volunteer  fire  brigade,  from  the  property  (e).  The 
members  of  a  volunteer  fire  brigade  have  no  statutory  rights,  and  their 
right  to  enter  the  property  is  no  greater  than  that  of  the  general  public  (  / ). 

In  order  to  prevent  a  fire  from  spreading  it  may  become  necessary  to 
pull  down  or  otherwise  destroy  adjacent  buildings  which  the  fire  has  not 
yet  reached.  The  right  of  doing  so  is  expressly  conferred  by  statute  upon 
the  officers  of  the  Metropolitan  Fire  Brigade  (#),  and  apparently  exists 
also  at  common  law  (//). 

The  duty  of  extinguishing  fires  and  of  protecting  life  and  property  in 
case  of  fire  cannot  be  adequately  performed  except  by  an  organised  fire 
brigade.  In  some  districts  the  establishment  of  a  fire  brigade,  together 
with  the  provision  of  fire-engines  and  the  necessary  appurtenances,  is 
left  to  volunteer  efforts.  Fire  brigades  may,  however,  also  be  established 
under  statutory  authority  (i).  In  dealing  with  fire  brigades  established 
under  authority  it  is  necessary  to  distinguish  between  the  Metropolitan 
Fire  Brigade  and  fire  brigades  outside  the  Metropolis. 


SECT.  1.   THE  EXTINGUISHING  OF  FIRES    WITHIN   THE  METROPOLIS. 

The  duty  of  extinguishing  fires  and  protecting  life  and  property  in 
case  of  fire  is,  within  the  Metropolis  (k),  entrusted  to  the  London  County 
Council  (I).  To  enable  the  Council  to  perform  its  duty,  it  is  empowered 


(e)  Metropolitan    Fire    Brigade  Act,  1865 
(28  &  29  Viet.  c.  90),  s.  12  ;  Carter  v.  Thomas, 
[1893]  1  Q.  B.  673  (assault) ;  see  p.  435,  post. 

( f )  Carter  v.   Thomas,    supra,  per  KEN- 
NEDY, J.,  at  p.  678. 

(g)  Metropolitan   Fire   Brigade  Act,    1865 
(29  &  29  Viet,  c.  90),  s.  12  ;   see  p.  433,  post. 

(h)  Year  Book  (9  Edw.  4),  p.  35,  pi.  10, 
where  LITTLETON,  J.,  was  of  opinion  that 
a  man  might  knock  down  an  intervening 
house  which  was  not  his  property  in  order  to 
prevent  his  property  from  being  damaged 
by  the  spreading  of  the  fire  ;  Maleverer  v. 
Spinke  (1538),  Dyer,  35b,  36b  :  "We  will 
well  agree  that  in  some  cases  a  man  may 
justify  the  commission  of  a  tort,  and  that 
is  in  some  cases  where  it  sounds  for  the  public 
good  ;  .  .  .  also  a  man  may  justify  pulling 
down  a  house  on  fire  for  the  safety  of  the 
neighbouring  houses ;  for  these  are  cases 
of  common  weal."  Munhi/  v.  Scott  (1661), 
2  Sm.  L.  C.,  llth  ed.,  446,  447  (contract): 
"  For  the  law  of  necessity  dispenses  with 
things  which  otherwise  are  not  lawful  to  be 
done,  as  to  knock  down  my  neighbour's 
house  for  preventing  the  spreading  of  fire." 
Carter  v.  Thomas,  supra,  per  KENNEDY,  J., 
at  p.  678  ;  see  Cope  v.  Sharpe,  [1910]  1  K.  B. 
168  (trespass),  where  DARLING,  J.,  at  p.  170, 
cited  and  distinguished  Year  Book,  9  Edw.  4, 
xiijirii,  Maleverer  v.  Spinke,  supra,  and  Carter 
v.  Thomas,  supra.  Compare  Stanley  v.  Western 
Insurance  Co.  (1868),  L.  R.  3  Ex.  71,  per 
KELLY,  C.B.,  at  p.  74. 


(i)  In  addition  to  the  statutes  relating 
to  fire  brigades  and  the  extinction  of  fires, 
there  are  many  statutes  in  force,  the  object 
of  which  is  to  prevent  outbreaks  of  fire  or 
to  facilitate  escape  from  buildings  in  which 
the  fire  may  occur.  Such  statutes  may,  for 
instance,  regulate  the  construction  of  build- 
ings, either  generally  (London  Building  Act, 
1894  (57  &  58  Viet,  c.  ccxiii.),  and  its 
amending  Acts),  or  when  used  for  particular 
purposes  (Metropolis  Management  and 
Buildings  Acts  Amendment  Act,  •  1878 
(41  &  42  Viet,  c.  32),  s.  12  ;  Cinematograph 
Act,  1909  (9  Edw.  7,  c.  39)) ;  or  they  may 
restrict  the  storage  of  substances  of  an 
exceptionally  inflammable  nature  (Petro- 
leum Act,  1871  (34  &  35  Viet.  c.  105),  and 
its  amending  Acts ;  Explosives  Act,  1875 
(38  &  39  Viet,  c.  17),  and  its  amending  Acts). 
A  discussion  of  statutes  of  this  kind  appears 
to  be  foreign  to  the  purpose  of  the  present 
work.  For  the  same  reason  it  appears  un- 
necessary to  deal  with  the  statutory  pro- 
visions relating  to  fire-plugs  and  the  supply 
of  water  in  case  of  a  fire. 

(k)  As  to  when  the  Metropolitan  Fire 
Brigade  may  be  employed  outside  the 
Metropolis,  see  p.  434,  post. 

(I)  Metropolitan  Fire  Brigade  Act,  1865 
(28  &  29  Viet.  c.  90),  s.  4.  The  London 
County  Council  being  substituted  for  the 
Metropolitan  Board  of  Works  by  the  Local 
Government  Act,  1888  (51  &  52  Viet.  c.  41), 
s.  40  (8).  The  Metropolis  is  defined  to  mean 


WITHIN    THE    METROPOLIS. 
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to  provide  and  maintain  an  efficient  force  of  firemen,  and  to  furnish  them 
with  all  such  fire-engines,  horses,  accoutrements,  tools,  and  implements, 
as  may  be  necessary  for  the  complete  equipment  of  the  force  or  conducive 
to  the  efficient  performance  of  their  duties  (m).  The  Council  may  also 
make  such  arrangements  as  it  thinks  fit  for  establishing  fire  escapes 
throughout  the  Metropolis  (??). 

The  companies  insuring  property  (o)  within  the  Metropolis,  or  such 
number  of  them  as  may  in  the  opinion  of  the  Council  be  sufficient,  are 
empowered  to  establish  a  force  of  men  charged  with  the  duty  of  attending 
at  fires  and  saving  insured  property  (p). 

On  the  occasion  of  a  fire,  the  chief,  or  other  officer  in  charge  of  the  fire 
brigade  may  remove,  or  order  any  fireman  to  remove,  any  persons  who 
interfere  by  their  presence  with  the  operations  of  the  fire  brigade,  and 
may  take  any  measures  that  appear  expedient  for  the  protection  of  life 
and  property  (g).  Thus,  he  is  empowered  (r),  by  himself,  or  his  men,  to 
break  into  or  through,  or  take  possession  of,  or  pull  down,  any  premises 
for  the  purpose  of  putting  an  end  to  a  fire,  doing  as  little  damage  as 
possible  (s).  He  may  also  cause  the  water  to  be  shut  off  from  the  main 
and  pipes  of  any  district,  in  order  to  give  a  greater  supply  and  pressure 
of  water  in  the  district  in  which  the  fire  has  occurred  (t). 

Any  damage  occasioned  by  the  fire  brigade  in  the  due  discharge  of 
their  duties  is  to  be  deemed  to  be  damage  by  fire  within  the  meaning  of 
any  policy  of  insurance  against  fire  (u). 

The  fire  brigade  may  take  charge  of  any  property  on  the  premises 
where  the  fire  breaks  out,  not  only  for  the  purpose  of  protecting  it  from 
theft,  but  also,  in  case  the  fire  has  been  occasioned  by  arson,  for  the  purpose 
of  preventing  the  guilty  person  from  removing  or  tampering  with  the 
evidence  of  his  guilt  (x). 

It  is  also  the  duty  of  the  fire  brigade,  with  the  sanction  of  the  Council, 
and  subject  to  its  regulations,  to  afford  the  necessary  assistance  to  the 
salvage  force  in  the  performance  of  their  duties,  and,  upon  the  application 
of  any  officer  of  that  force,  to  hand  over  to  their  custody  property  that  may 


the  City  of  London  and  all  other  parishes 
and  places  for  the  time  being  within  the 
jurisdiction  of  the  London  County  Council 
(Metropolitan  Fire  Brigade  Act,  1865  (28  &  29 
Viet,  c.  90),  s.  2).  The  Council  is  liable  for 
injuries  occasioned  by  a  fire  engine  being 
driven  at  an  excessive  speed  (Scudder  v. 
London  County  Council  (1909),  Times,  July 
15  (personal  injury). 

(m)  Ibid.,  s.  4. 

(re)  Ibid.,  s.  11. 

(o)  Defined  as  including  any  persons 
corporate  or  incorporate,  or  any  person 
carrying  on  the  business  of  fire  insurance 
(ibid.,  s.  2). 

(p)  Ibid.,  s.  29.  This  force  has  been 
established,  and  is  known  as  the  London 
Salvage  Corps. 

(q)  Ibid.,  s.  12. 

(r)  This  provision  is  not  obligatory  (Joyce 
v.  Metropolitan  Board  of  Works  (1881),  44 

W.I. 


L.  T.  811  (conversion),  per  GROVE,  J.,  at 
p.  813  :  "  The  statute  does  not  compel  them 
to  exercise  the  power,  but  merely  gives  them 
power  to  accept  a  temporary  control  over 
the  premises  "). 

(s)  Metropolitan  Fire  Brigade  Act,  1865 
(28  &  29  Viet  c.  90),  s.  12. 

(t)  The  Metropolitan  Water  Board  is  not 
to  be  liable  to  any  penalty  or  claim  by 
reason  of  any  interruption  of  the  supply  of 
water  occasioned  only  by  compliance  with 
the  provisions  of  the  section  (ibid.). 

(u)  Ibid. 

(x)  Joyce  v.  Metropolitan  Board  of  Works, 
supra,  per  GROVE,  J.,  at  p.  813.  The  Council 
will  be  liable  for  the  felonious  acts  of  fire  men 
(ibid.,  where,  at  a  theatre  fire,  the  firemen 
drank  the  wine  in  the  refreshment-bar,  and 
the  Metropolitan  Board  of  Works  was  held 
responsible). 
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be  saved  from  the  lire.     For  the  services  rendered  by  the  fire  brigade  no 
charge  is  to  be  made  by  the  Council  (//). 

The  fire  brigade  may,  in  case  of  need,  be  employed  beyond  the  limits 
of  the  Metropolis  for  the  purpose  of  extinguishing  tire.  In  this  case,  the 
owner  and  occupier  of  the  property  where  the  fire  has  occurred  are  jointly 
and  severally  liable  to  defray  all  the  expenses  incurred  by  the  lire  brigade 
in  attending  the  fire,  and  to  pay  a  reasonable  charge  for  its  services  ;  any 
question  in  dispute  is  to  be  determined  summarily  by  two  justices  (z). 
The  tire  brigade  may  also  be  employed  on  special  service  with  the  per- 
mission of  the  Council  (a). 

Every  insurance  company  insuring  from  fire  any  property  in  the  Metro- 
polis is  to  pay  annually  to  the  London  County  Council  by  way  of  contri- 
bution towards  the  expenses  of  the  fire  brigade,  a  sum  based  upon  the  gross 
amount  insured  by  it,  except  by  way  of  reinsurance,  in  respect  of  property 
insured  in  the  Metropolis  (b).  All  contributions  are  payable  quarterly 
in  advance  (c),  and  payments  may  be  enforced  as  if  they  were  specialty 
debts  due  to  the  Council  (d). 

Every  insurance  company  insuring  property  in  the  Metropolis  must, 
for  the  purpose  of  ascertaining  the  amount  of  its  contribution,  on  every 
first  of  June,  or  such  other  days  as  the  Council  may  appoint,  make  a  return 
to  the  Council,  in  the  requisite  form,  of  the  gross  amount  insured  by  it  in 
respect  of  property  in  the  Metropolis  (e).  To  this  return  a  declaration 
made  by  the  secretary  (/)  must  be  annexed,  stating  that  he  has  examined 
the  return  with  the  books  of  the  company,  and  that,  to  the  best  of  his 
knowledge,  information,  and  belief,  it  contains  a  true  and  faithful  account 
of  the  gross  amount  of  the  sums  insured  by  his  company  in  respect  of 
property  in  the  Metropolis  (g).  The  return  is  not  to  come  into  effect  till 
the  first  of  January  of  the  succeeding  year,  and  is  to  be  the  basis  of  the 
contribution  for  that  year  (li).  A  penalty  is  imposed  for  not  making  a 
return  of  five  pounds  for  every  day  during  which  the  company  is  in 
default  (i). 

An  officer  appointed  by  the  Council  is  empowered  to  inspect,  during 
the  hours  of  business,  any  books  and  papers  belonging  to  an  insurance 
company  required  to  pay  a  contribution  to  the  Council  that  will  enable 
him  to  ascertain  the  amount  of  property  insured  by  the  company  in  the 
Metropolis,  and  the  amount  for  which  it  is  insured,  and  to  make  extracts 
from  such  books  and  papers.  The  secretary,  or  other  officer  having  custody 
of  the  books  or  papers,  must  allow  him  to  do  so  under  a  penalty  not  exceed- 
ing live  pounds  for  each  offence  (/c). 

(if)  Metropolitan  Fire   Brigade   Act,   1865  may  be  made,  renewed,  or  continued  (ibid., 

(28  &  29  Viet.  c.  90),  s.  29 ;  Joyce  v.  Metropoli-  s.  13). 

tan  Board  of   Works  (1881),   44    L.   T.    811  (c)  On  January   1st,  April   1st,  July   1st, 

(conversion).  and  October  1st  in  each  year  (ibid.). 

(z)  Metropolitan   Fire  Brigade   Act,    1865  (d)  Ibid.,  s.  14. 

(28  &  29  Viet.  c.  90),  s.  30.  (e)  Ibid.,  s.  15. 

(n)  Ibid.  ( / )  Or  other  officers  performing  the  duties 

(b)  The    rate    of    contribution    is    £35    in  of  secretary  (ibid.). 
£1,000,000,  the  like  rate   being  payable  for  (g)  Ibid. 

any  fractional  part  of  £1,000,000,  or  for  any  (h)  Ibid.,  s.  15. 

fractional  part  of  a  year  as  well  as  for  any  (/)  Ibid.,  s.  16. 

number  of   years   for   which  the   insurance  (k)  Ibid.,  s.  17. 
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Information  must  be  sent  in  the  morning  of  each  day  except  Sunday, 
by  post  or  otherwise,  by  the  Metropolitan  Fire  Brigade  to  all  the  contri- 
buting insurance  companies,  of  all  fires  which  have  taken  place  within  the 
Metropolis  since  the  preceding  return  (I). 

Any  person  giving  a  false  alarm  of  fire  to  the  Metropolitan  Fire  Brigade, 
or  any  officer  thereof,  whether  by  means  of  a  street  fire  alarm  or  otherwise, 
is  to  be  deemed  guilty  of  an  offence  punishable  on  summary  conviction 
with  a  penalty  not  exceeding  £20  (m). 

SECT.  2.  THE  EXTINGUISHING  OF  FIRES  OUTSIDE  THE  METROPOLIS. 

Outside  the  Metropolis,  the  authorities  required  or  empowered  to  take 
the  requisite  measures  for  dealing  with  a  fire  are,  in  urban  districts,  the 
borough  or  urban  districts  councils  and,  in  rural  districts,  the  parish 
councils.  In  a  number  of  cases  special  powers  and  duties  are  conferred 
by  local  Acts.  There  are  also  various  general  statutory  provisions  which, 
in  the  absence  of  a  local  Act,  define  the  extent  of  the  obligation  imposed 
upon  any  particular  authority.  These  provisions  are  not  the  same  through- 
out the  country,  but  differ  in  their  effect  according  to  the  character  of  the 
district  governed  by  the  authority  in  question.  It  is,  therefore,  necessary 
to  distinguish  the  following  districts,  namely  :— 

(1)  Urban  Districts.  Every  urban  authority  is,  for  the  purpose  of 
dealing  with  fires  within  its  district,  required  to  take  the  following  measures, 
namely  : — 

(i)  To  purchase  or  provide  fire-engines  together  with  water  buckets, 
pipes,  and  other  appurtenances,  and  fire-escapes  and  other  im- 
plements for  safety,  or  use,  in  case  of  fire  ; 

(ii)  To  purchase,  keep,  or  hire  horses  for  drawing  the  fire-engines  ; 
(iii)  To  build,  provide,  or  hire  places  for  keeping  the  fire-engines  with 

their  appurtenances  ; 

(iv)  To  employ  a  proper  number  of  persons  to  act  as  firemen,  and  to 
make  rules  for  their  regulation,  and  to  pay  them  salaries  and 
reward  for  their  exertions  in  case  of  fire  (n). 

Where  the  urban  authority  is  the  council  of  a  borough,  it  may  delegate 
its  powers  to  the  watch  committee.  In  this  case  police  constables  may, 
with  their  own  consent,  be  employed  wholly  or  partially  as  firemen  (o). 

The  powers  of  the  fire  brigade  are  not  confined  to  acts  directly  neces- 
sary for  the  purpose  of  extinguishing  a  fire,  such  as  pumping  water,  etc., 
but  include  the  doing  of  all  such  acts  as  may  be  necessary  to  prevent 
the  inconvenience  which  would  arise  from  overcrowding,  or  inter- 
ference with  their  work  (p).  The  officer  in  charge  is  therefore  em- 
powered to  exclude  unauthorised  persons,  including  the  members  of  a 

(1)  Metropolitan  Fire   Brigade  Act,    1865  (o)  Police  Act,  1893  (56  &  57  Viet.  c.  10), 

(28  &  29  Viet.  c.  90),  s,  31.  s.  2  (1).     This  Act  deals  also  with  the  pay- 

(ra)  London     County     Council     (General  ment  of  pensions  and  disablement  allowances 

Powers)Act,  1893(56& 57 Vict.c. ccxxi.),s.  16.  to    constables    employed    as    firemen    (ibid., 

(n)  Town  Police  Clauses  Act,  1847  (10  &  11  s.  3). 

Viet.    c.    89),    s.    32,    as   applied    by   Public  (  p)  Carter  v.  Thomas,  [1893]  1  Q,  B.  673 

Health  Act,   1875  (38  &  39  Viet.  c.  55),  s.  (assault),  per  POLLOCK,  B.,  at  p.  677. 
172  (2). 
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volunteer  fire  brigade,    from   the    premises    on    which    the    fire    takes 

place  (q). 

The  fire  brigade  may  be  sent  outside  the  district  in  case  of  need,  and 

the  owner  (r)  of  the  property  on  which  the  fire  took  place  must  defray 

the  actual  expense  incurred,  and,  in  addition,  pay  a  reasonable  charge  for 

the  services  of  the  fire  brigade,  any  question  in  dispute  to  be  decided  by 

twro  justices  (s). 

(2)  Rural  Districts.     For  the  purpose  of  dealing  with  fires  in  rural 

districts,  certain  powers  are  by  statute  conferred  upon  parish  councils. 

These  powers,  the  exercise  of  which  is  optional  only,  and  not  obligatory, 

are  conferred  by  the  following  statutes,  namely  :— 

(i)  The  Lighting  and  Watching  Act,  1833  (/).  Upon  its  adoption, 
the  parish  council  (M)  is  empowered  to  provide  and  keep  fire- 
engines,  with  all  the  requisite  pipes  and  other  utensils  for  the 
use  of  the  parish,  and  to  provide  a  proper  place  or  places  for 
the  keeping  of  the  same.  The  council  is  also  empowered  to 
appoint  persons  to  take  charge  of  the  fire-engine  or  fire-engines 
provided,  and  to  pay  them  a  reasonable  allowance.  All  expenses 
incurred  in  connection  with  the  provision  or  keeping  of  such 
fire-engine  are  to  be  paid  out  of  the  rate  levied  under  the  Act  (x}. 
A  parish  council  may  also  unite  with  the  council  or  councils 
of  any  adjoining  parish  or  parishes  for  the  better  earning  into 
effect  the  purposes  of  the  Act  (?/). 

( ii)  The  Poor  Law  Amendment  Act,  1867  (z).  Under  this  Act  (a),  a 
parish  council  is  empowered  to  provide  a  fire-engine,  ladder,  or 
fire  escape  for  general  use.  All  expenses  incurred  in  connection 
with  the  provision,  maintenance,  and  keeping  of  the  fire- 
engine,  ladder, or  fire-escape,  including  the  charges  of  the  requisite 
number  of  firemen,  and  the  cost  of  suitable  implements  and 
accoutrements,  are  to  be  paid  out  of  the  poor  rate  (b). 
(iii)  The  Parish  Fire  Engines  Act,  1898  (c).  Any  parish  council  may 
agree  with  the  council  of  a  neighbouring  borough,  or  district,  that 
any  fire-engines  with  their  appurtenances  and  firemen,  provided 


(q)  Town  Police  Clauses  Act,  1847  (10  &  11 
Viet.  c.  89),  s.  32,  as  applied  in  Carter  v. 
Thomas,  [1893]  1  Q.  B.  673  (assaults). 

(r)  This  does  not  include  a  person  who 
occupies  the  property  as  tenant  from  year 
to  year  (Sale  v.  Phillips,  [1894]  1  Q.  B. 
349,  overruling  Lewis  v.  Arnold  (1875), 
L.  R.  10  Q.  B.  245). 

(s)  Town  Police  Clauses  Act,  1847  (10  &  11 
Viet.  c.  89),  s.  33,  applied  by  Public  Health 
Act,  1875  (38  &  39  Viet.  c.  55),  s.  172  (2). 
No  charge  may  be  made  when  the  fire  takes 
place  within  the  district  (Drightlington  Local 
Board  v.  Bower  (1873),  22  W.  R.  Kir,). 

(0  3  &  4  Will.  4,  c.  90.  The  parish  meeting 
alone  has  the  power  of  adopting  this  Act 
(Local  Government  Act,  1894  (56  &  57  Viet, 
c.  73),  s.  7  (1).  The  Act  is  superseded  as  to 
urban  districts  (Public  Health  Act,  1875 
(38  &  39  Viet.  c.  55),  s.  163).  and  as  to  the 


Metropolis  (Metropolitan  Fire  Brigade  Act, 
1865  (28  &  29  Viet.  c.  90),  s.  35)). 

(w)  The  inspectors  appointed  under  s.  17 
of  the  Lighting  and  Watching  Act,  1833 
(3  &  4  Will.  4,  c.  90),  are,  if  the  Act  is  adopted 
in  any  parish  after  the  establishment  of  a 
parish  council,  replaced  by  the  parish  council 
(Local  Government  Act,  1894  (56  &  57  Viet. 
c.  73),  s.  7  (7)). 

(a:)  Lighting  and  Watching  Act,  1833 
(3  &  4  Will.  4,  c.  90),  s.  44. 

(y)  Ibid.,  s.  61. 

(z)  30  &  31  Viet.  c.  106. 

(a)  As  modified  by  the  Local  Government 
Act,  1894  (56  &  57  Viet.  c.  73),  s.  6  (c)  (ii.). 

(b)  Poor     Law     Amendment     Act,     1867 
(30  &  31  Viet.  c.   106),  s.  29,  which  applios 
also  to  an  engine,  ladder,  or  escape  acquired 
by  the  parish  in  any  other  manner. 

(c)  61  &  62  Viet.  c.  38. 
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by  the  council  of  that  borough  or  district,  are  to  be  used  for 

extinguishing  fires  in  that  parish  (d).     In  this  case  the  owner 

of  the  land  or  buildings  where  the  fire  occurred  is  not  to  be  liable 

for  any  expense  or  charge  under  the  Town  Police  Clauses  Act  (e), 

by  reason  of  such  engine  being  sent  into  the  parish  (_/). 

Any  person  knowingly  giving,  or  causing  to  be  given,  a  false  alarm  of 

fire  to  the  fire  brigade  of  any  town  or  parish,  including  the  metropolitan 

area,  or  to  any  officers  thereof,  whether  by  means  of  a  street  fire  alarm, 

statement,  message,  or  otherwise,  is  to  be  deemed  guilty  of  an  offence 

punishable  on  summary  conviction  with  a  penalty  not  exceeding  £20  (g), 

(d)  61  &  62  Viet.  c.  38,  s.  1(1).  (g)  False  Alarms  of  Fire  Act,  1895  (58  &  59 

(e)  10  &  11  Viet.  c.  89,  s.  33  ;   see  p.  436,      Viet.  c.  28),  s.  1.     The  accused  and  his  wife 
ante.  are    expressly    made    competent,    but    not 

(/  )  Parish  Fire  Engines  Act,  1898  (61  &  62      compellable  witnesses  (ibid.,  s.  2). 
Viet.  c.  38),  s.  1  (2). 


CHAPTER  XXXII. 
FIKEJTNQUESTS. 

A  CORONER  has  no  jurisdiction  to  hold  an  inquest  to  inquire  into  the  origin 
of  a  fire  unless  death  has  been  occasioned  thereby  to  some  human  being  (a). 
Special  provision  has,  however,  been  made  by  the  City  of  London  Fire 
Inquests  Act,  1888  (&),  for  enabling  the  Coroner  for  the  City  of  London, 
in  case  of  loss  or  injury  by  fire  within  the  City  (c),  to  hold  an  inquest  upon 
such  fire. 

It  is  the  duty  of  the  Commissioner  of  the  City  Police,  and  the  Chief 
Officer  of  the  Metropolitan  Fire  Brigade  to  report  forthwith  to  the  Coroner 
all  cases  of  loss  or  injury  by  fire  within  the  City  which  have  been  brought 
to  their  knowledge  (c?.). 

After  considering  any  such  report,  the  Coroner  holds  an  inquest,  if  he 
is  of  opinion  that  proper  cause  for  such  an  inquiry  exists  ;  and  he  may  also 
be  ordered  to  hold  an  inquest  by  the  Lord  Mayor,  by  the  Lord  Chief  Justice, 
or  by  a  Secretary  of  State  (e). 

For  the  purpose  of  holding  a  fire  inquest  the  Coroner  (or  his  deputy)  (/ ) 
exercises  the  same  jurisdiction  as  in  the  case  of  an  inquest  upon  view  of  a 
dead  body  (g).  He  may  compel  the  attendance  of  jurymen  (h),  witnesses, 
and  others  (i)  ;  he  may  administer  oaths  (fe),  take  recognisances  (I),  or 
take  evidence  (m)  ;  he  may  make  payments  or  allow  expenses  (n)  ;  and  he 
may  do  all  or  any  judicial,  magisterial,  formal,  or  necessary  acts,  in  the 
same  way  as  if  the  inquest  were  an  inquest  upon  view  of  a  dead  body  (o). 
In  particular,  he  has  power,  together  with  the  jury  or  any  person  or 
persons  required  by  the  jury  for  their  assistance,  to  enter  and  view  any 
premises  or  place  within  the  City  where  the  fire  has  happened  or 
where  it  may  be  suspected  to  have  originated,  and  for  this  purpose 

(a)  R.  v.  Herford  (1860),  3  E.  &  E.   115  of    England,    Vol.    VIII.,    title    CORONERS, 
(fire  inquest).  pp.  256  et  seq. 

(b)  51  &  52  Viet.  c.  xxxviii.  (h)  Coroners  Act,  1887  (50  &  51  Viet.  c.  71), 

(c)  For  the  purposes  of  this  Act  the  ex-  ss.  3,  19  (1). 
pression     "  City  "   includes  liberties  situate  (i)  Ibid.,  s.  19  (2). 

in  the  County  of  Middlesex  (ibid.,  s.  1).  (k)  Ibid.,  a.  3  (3),  4  (1). 

(d)  Ibid.,  s.  3.  (I)  Ibid.,  a.  5  (I). 

(e)  Ibid.,  s.  2.  (m)  Ibid.,  a.  4. 
(/)  Ibid.,  a.  4.                                                          (n)  Ibid.,  a.  26. 

(g)  For  the  powers  of  a  coroner  in  respect          (o)  City  of  London  Fire  Inquests  Act,  1888 
of    inquests    on  dead    bodies,  see  Coroners       (51  &  52  Viet.  c.  xxxviii.),  s.  4. 
Act,   1887  (50  &  51  Viet.  c.  71),  and  Laws 
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reasonable  access  through  other  premises  within  the  jurisdiction  is  to  be 
allowed  (p). 

The  proceedings  at  a  fire  inquest  are  as  nearly  as  possible  the  same 
as  at  an  inquest  upon  view  of  a  dead  body  (q).  The  number  and  con- 
stitution of  the  jury  (r),  and  the  qualifications  of  the  jurymen  (s)  are  the 
same.  Witnesses  are  examined  by  the  Coroner  upon  oath  (t),  and  their 
depositions  are  taken  in  writing  and  signed  by  the  Coroner  (u). 

At  the  fire  inquest  the  Coroner  inquires  into  the  cause  and  circumstance 
of  the  fire,  and  he  may,  if  he  thinks  fit,  extend  his  inquiry  into  all  matters 
connected  with  the  fire,  and  to  the  means  of  preventing  it  (x).  He  may 
further  inquire  whether  there  is  ground  for  believing  that  the  fire  was 
caused  by  the  wilful  and  unlawful  act  of  any  person  or  persons,  whether 
known  or  unknown,  in  such  circumstances  as  to  render  such  person  or 
persons  guilty  of  arson  (y).  If  such  person  or  persons  be  known  and  the 
evidence  warrant  it,  the  jury  may  find  a  verdict  of  arson  against  such  person 
or  persons,  in  order  that  he  or  they  may  be  placed  on  his  or  their  trial  for 
such  offence  (z).  Such  verdict  and  inquisition  have  the  force  and  effect 
of  an  indictment  (a)  ;  but  where  any  person  with  regard  to  whom  such 
a  verdict  is  found  was  not  present  at  the  inquest,  he  must  be  taken  before 
a  magistrate  sitting  at  the  Mansion  House  of  Guildhall,  as  an  accused 
person  to  answer  such  charge  (6). 

The  Coroner  must,  within  seven  days  after  the  termination  of  an  inquest, 
report  in  writing  to  the  Lord  Mayor  and  to  the  Home  Secretary,  the  result 
of  the  inquest,  sending  with  his  report  a  copy  of  the  depositions  and  any 
remarks  thereon  as  may  be  deemed  necessary  (c). 

Copies  of  the  report  or  depositions  must  be  supplied  by  the  Coroner 
on  demand  to  any  person  upon  payment  (d}. 

(p)  City  of  London  Fire  Inquests  Act,  1888  (u)  City  of  London  Fire  Inquests  Act,  1888 

(51  &  52  Viet.  c.  xxxviii.),  s.  9.  (51  &  52  Viet.  c.  xxxviii.),  s.  7. 

(<i)  Ibid.,  s.  5.  (*)  Ibid->  s-  6- 

•  (r)  Coroners  Act,  1887  (50  &  51  Viet.  c.  71),  j^  /£ 

(a)  Ibid.     Compare  p.  67,  ante. 

(s)  As  to  the  qualifications  of  a  coroner's          (&)  City  of  London  Fire  Inquests  Act,  1888 
jury,    see    Laws    of    England,    Vol.    VIII.,       (51  &  52  Viet.  c.  xxxviii.),  s.  6. 
p.  261.  (c)  Ibid.,  a.  8. 

(0  Coroners  Act,  1887  (50  &  51  Viet.  c.  71),          (d)  Ibid.,  a.  8.     The  fee  is  2d.  per  folio  of 
B.  4  (1).  seventy-two  words  (ibid.). 
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APPENDIX  I. 

THE  ASSURANCE  COMPANIES  ACT,  1909,  AND  BOARD  OP  TRADE   RULES 

THEREUNDER. 

9  Edw.  7,  c.  49. 

An  Act  to  consolidate  and  amend  and  extend  to  other  Companies  carrying  on 
Assurance  or  Insurance  business  the  Law  relating  to  Life  Assurance 
Companies,  and  for  other  purposes  connected  therewith. 

[3rd  December,  1909.] 

BE  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

Companies  to  which  Act  applies. 

1.  Companies  to  which  Act  applies. — This  Act  shall  apply  to  all  persons  or  bodies  of 
persons,  whether  corporate  or  unincorporate,  not  being  registered  under  the  Acts  relating 
to  friendly  societies  or  to  trade  unions  (which  persons  and  bodies  of  persons  are  hereinafter 
referred  to  as  assurance  companies),  whether  established  before  or  after  the  commence- 
ment of  this  Act  and  whether  established  within  or  without  the  United  Kingdom,  who 
carry  on  within  the  United  Kingdom  assurance  business  of  all  or  any  of  the  following 
classes  :— 

(a)  Life  assurance  business  ;  that  is  to  say,  the  issue  of,  or  the  undertaking  of 
liability  under,  policies  of  assurance  upon  human  life,  or  the  granting  of 
annuities  upon  human  life  ; 

(6)  Fire  insurance  business  ;  that  is  to  say,  the  issue  of,  or  the  undertaking  of  liability 
under,  policies  of  insurance  against  loss  by  or  incidental  to  fire  ; 

(c)  Accident  insurance  business  ;    that  is  to  say,  the  issue  of,  or  the  undertaking  of 

liability  under,  policies  of  insurance  upon  the  happening  of  personal  accidents, 
whether  fatal  or  not,  disease,  or  sickness,  or  any  class  of  personal  accidents, 
disease,  or  sickness  ; 

(d)  Employers'  liability  insurance  business  ;   that  is  to  say,  the  issue  of,  or  the  under- 

taking of  liability  under,  policies  insuring  employers  against  liability  to  pay 
compensation  or  damages  to  workmen  in  their  employment ; 

(e)  Bond  investment  business  ;    that  is  to  say,  the  business  of  issuing  bonds  or 

endowment  certificates  by  which  the  company,  in  return  for  subscriptions 
payable  at  periodical  intervals  of  two  months  or  less,  contract  to  pay  the  bond 
holder  a  sum  at  a  future  date,  and  not  being  life  assurance  business  as  herein- 
before defined  ; 

subject  as  respects  any  class  of  assurance  business  to  the  special  provisions  of  this  Act 

relating  to  business  of  that  class. 

A  company  registered  under  the  Companies  Acts  which  transacts  assurance  business 

of  any  such  class  as  aforesaid  in  any  part  of  the  world  shall  for  the  purposes  of  this 

provision  be  deemed  to  be  a  company  transacting  such  business  within  the  United 

Kingdom. 

General. 

2.  Deposit. — (1)  Every  assurance  company  shall  deposit  and  keep  deposited  with 
the  Paymaster-General  for  and  on  behalf  of  the  Supreme  Court  the  sum  of  twenty 
thousand  pounds. 

(2)  The  sum  so  deposited  shall  be  invested  by  the  Pay  master -General  in  such  of  the 
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securities  usually  accepted  by  the  Court  for  the  investment  of  funds  placed  under  its 
administration  as  the  company  may  select,  and  the  interest  accruing  due  on  any  such 
securities  shall  be  paid  to  the  company. 

(3)  The  deposit  may  be  made  by  the  subscribers  of  the  memorandum  of  association 
of  the  company,  or  any  of  them,  in  the  name  of  the  proposed  company,  and,  upon  the 
incorporation  of  the  company,  shall  be  deemed  to  have  been  made  by,  and  to  be  part 
of  the  assets  of,  the  company,  and  the  registrar  shall  not  issue  a  certificate  of  incorpora- 
tion of  the  company  until  the  deposit  has  been  made. 

(4)  Where  a  company  carries  on,  or  intends  to  carry  on,  assurance  business  of  more 
than  one  class,  a  separate  sum  of  twenty  thousand  pounds  shall  be  deposited  and  kept 
deposited  under  this  section  as  respects  each  class  of  business,  and  the  deposit  made  in 
respect  of  any  class  of  business  in  respect  of  which  a  separate  assurance  fund  is  required 
to  be  kept  shall  be  deemed  to  form  part  of  that  fund,  and  all  interest  accruing  due  on 
any  such  deposit  or  the  securities  in  which  it  is  for  the  time  being  invested  shall  be 
carried  by  the  company  to  that  fund. 

(5)  The  Paymaster-General  shall  not  accept  a  deposit  except  on  a  warrant  of  the 
Board  of  Trade. 

(6)  The  Board  of  Trade  may  make  rules  with  respect  to  applications  for  warrants, 
the  payment  of  deposits,  and  the  investment  thereof  or  dealing  therewith,  the  deposit 
of  stocks  or  other  securities  in  lieu  of  money,  the  payment  of  the  interest  or  dividends 
from  time  to  time  accruing  due  on  any  securities  in  which  deposits  are  for  the  time  being 
invested,  and  the  withdrawal  and  transfer  of  deposits,  and  the  rules  so  made  shall  have 
effect  as  if  they  were  enacted  in  this  Act,  and  shall  be  laid  before  Parliament  as  soon  as 
may  be  after  they  are  made. 

(7)  This  section  shall  apply  to  an  assurance  company  registered  or  having  its  head 
office  in  Ireland,  subject  to  the  following  modifications  : — 

References  to  the  Supreme  Court  shall  be  construed  as  references  to  the  Supreme 
Court  of  Judicature  in  Ireland,  and  references  to  the  Paymaster-General  shall  be 

construed  as  references  to  the  Accountant-General  of  the  last-mentioned  Court. 

****** 

4.  Accounts  and  balance  sheets. — Every  assurance  company  shall,  at  the  expiration 
of  each  financial  year  of  the  company,  prepare — 

(a)  A  revenue  account  for  the  year  in  the  form  or  forms  set  forth  in  the  First  Schedule 

to  this  Act  and  applicable  to  the  class  or  classes  of  assurance  business  carried 
on  by  the  company  ; 

(b)  A  profit  and  loss  account  in  the  form  set  forth  in  the  Second  Schedule  to  this 

Act,  except  where  the  company  carries  on  assurance  business  of  one  class  only 
and  no  other  business  ; 

(c)  A  balance  sheet  in  the  form  set  forth  in  the  Third  Schedule  to  this  Act. 

*  *  *  *  *  * 

7.  Deposit  of  Accounts,  &c.  with  Board  of  Trade. — (1)  Every  account,  balance  sheet, 
abstract,  or  statement  hereinbefore  required  to  be  made  shall  be  printed,  and  four 
copies  thereof,  one  of  which  shall  be  signed  by  the  chairman  and  two  directors  of  the 
company  and  by  the  principal  officer  of  the  company  and,  if  the  company  has  a 
managing  director,  by  the  managing  director,  shall  be  deposited  at  the  Board  of  Trade 
within  six  months  after  the  close  of  the  period  to  which  the  account,  balance  sheet, 
abstract,  or  statement  relates  :  Provided  that,  if  in  any  case  it  is  made  to  appear  to  the 
Board  of  Trade  that  the  circumstances  are  such  that  a  longer  period  than  six  months 
should  be  allowed,  the!  Board  may  extend  that  period  by  such  period  not  exceeding 
three  months  as  they  think  fit. 

(2)  The  Board  of  Trade  shall  consider  the  accounts,  balance  sheets,  abstracts,  and 
statements  so  deposited,  and,  if  any  such  account,  balance  sheet,  abstract,  or  statement 
appears  to  the  Board  to  be  inaccurate  or  incomplete  in  any  respect,  the  Board  shall 
communicate  with  the  company  with  a  view  to  the  correction  of  any  such  inaccuracies 
and  the  supply  of  deficiencies. 

(3)  There  shall   be  deposited  with  every  revenue  account  and   balance  sheet  of   a 
company  any  report  on  the  affairs  of  the  company  submitted  to  the  shareholders  or 
policy  holders  of  the  company  in  respect  of  the  financial  year  to  which  the  account 
and  balance  sheet  relates. 

(4)  Where  an  assurance  company  registered  under  the  Companies  Acts  in  any  year 
deposits  its  accounts  and  balance  sheet  in  accordance  with  the  provisions  of  this  section, 
the  company  may,  at  the  same  time,  send  to  the  registrar  a  copy  of  such  accounts 
and  balance  sheet  ;    and,  where  such  copy  is  so  sent,  it  shall  not  be  necessary  for  the 
company  to  send  to  the  registrar  a  statement  in  the  form  of  a  balance  sheet  as  required 
by  subsection   (3)  of  section  twenty-six  of  the  Companies  (Consolidation)  Act,    1908 
(8  Edw.   7,  c.  69),   and  the  copy  of  the  accounts  and  balance  sheet  so  sent   shall  be 
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dealt  with    in    all   respects  as  if  it  were   a  statement  sent    in    accordance  with  that 
subsection. 

8.  Right  of  shareholders,  &c.  to  copies  of  accounts,  &c. — A  printed  copy  of  the  last- 
deposited  accounts,  balance  sheet,  abstract,  or  statement,  shall  on  the  application  of 
any  shareholder  or  policy  holder  of  the  company  be  forwarded  to  him  by  the  company 
by  post  or  otherwise. 

9.  Audit  of  accounts. — Where  the  accounts  of  an  assurance  company  are  not  subject 
to  audit  in  accordance  with  the  provisions  of  the  Companies  (Consolidation)  Act,  1008, 
or  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  16),  relating  to  audit, 
the  accounts  of  the  company  shall  be  audited  annually  in  such  manner  as  the  Board 
of  Trade  may  prescribe,  and  the  regulations  made  for  the  purpose  may  apply  to  any 
such  company  the  provisions  of  the  Companies  (Consolidation)  Act,  1908,  relating  to 
audit,  subject   to  such   adaptations   and   modifications   as   may   appear  necessary   or 
expedient. 

10.  List  of  shareholders. — -Every  assurance  company  which  is  not  registered  under 
the  Companies  Acts,  or  which  has  not  incorporated  in  its  deed  of  settlement  section  ten 
of  the  Companies  Clauses  Consolidation  Act,  1845,  shall  keep  a  "  Shareholders'  Address 
Book,"  in  accordance  with  the  provisions  of  that  section,  and  shall,  on  the  application 
of  any  shareholder  or  policy  holder  of  the  company,  furnish  to  him  a  copy  of  such  book, 
on  payment  of  a  sum  not  exceeding  sixpence  for  every  hundred  words  required  to  bo 
copied. 

11.  Deed  of  settle  ment.^-Every  assurance  company  which  is  not  registered  under 
the  Companies  Acts  shall  cause  a  sufficient  number  of  copies  of  its  deed  of  settlement 
or  other  instrument  constituting  the  company  to  be  printed,  and  shall,  on  the  applica- 
tion of  any  shareholder  or  policy  holder  of  the  company,  furnish  to  him  a  copy  of  such 
deed   of   settlement   or   other   instrument  on  payment  of   a  sum  not  exceeding    one 
shilling. 

12.  Publication  of  authorised,  subscribed,  and  paid-up  capital. — Where  any  notice, 
advertisement,  or  other  official  publication  of  an  assurance  company  contains  a  state- 
ment of  the  amount  of  the  authorised  capital  of  the  company,  the  publication  shall 
also  contain  a  statement  of  the  amount  of  the  capital  which  has  been  subscribed  and  the 
amount  paid  up. 

13.  Amalgamation  or  transfer. — (1)  Where  it  is  intended  to  amalgamate  two  or  more 
assurance  companies,  or   to   transfer  the    assurance    business   of    any  class   from  one 
assurance  company  to  another  company,  the  directors  of  any   one  or  more  of  such 
companies  may  apply  to  the  Court,  by  petition,  to  sanction  the  proposed  arrangement. 

(2)  The  Court,  after  hearing  the  directors  and  other  persons  whom  it  considers 
entitled  to  be  heard  upon  the  petition,  may  sanction  the  arrangement  if  it  is  satisfied 
that  no  sufficient  objection  to  the  arrangement  has  been  established. 

(3)  Before  any  such  application  is  made  to  the  Court — 

(a)  notice  of  the  intention  to  make  the  application  shall  be  published  in  the 

Gazette  ;    and 

(b)  a  statement  of  the  nature  of  the  amalgamation  or  transfer,  as  the  case  may 

be,  together  with  an  abstract  containing  the  material  facts  embodied  in 
the  agreement  or  deed  under  which  the  amalgamation  or  transfer  is  proposed 
to  be  effected,  and  copies  of  the  actuarial  or  other  reports  upon  which 
the  agreement  or  deed  is  founded,  including  a  report  by  an  independent 
actuary,  shall,  unless  the  Court  otherwise  directs,  be  transmitted  to  each 
policy  holder  of  each  company  in  manner  provided  by  section  one  hundred 
and  thirty -six  of  the  Companies  Clauses  Consolidation  Act,  1845,  for  the 
transmission  to  shareholders  of  notices  not  requiring  to  be  served  personally  : 
Provided  that  it  shall  not  be  necessary  to  transmit  such  statement  and  other 
documents  to  policy  holders  other  than  life,  endowment,  sinking  fund,  or 
bond  investment  policy  holders,  nor  in  the  case  of  a  transfer  to  such  policy 
holders  if  the  business  transferred  is  not  life  assurance  business  or  bond 
investment  business  ;  and 

(c)  the  agreement  or  deed  under  which  the  amalgamation  or  transfer  is  effected 

shall  be  open  for  the  inspection,  of  the  policy  holders  and  shareholders  at  the 
offices  of  the  companies  for  a  period  of  fifteen  days  after  the  publication 
of  the  notice  in  the  Gazette. 

(4)  No  assurance  company  shall  amalgamate  with  another,  or  transfer  its  business 
to  another,  unless  the  amalgamation  or  transfer  is  sanctioned  by  the  Court  in  accordance 
with  this  section. 

14.  Statements  in  case  of  amalgamation  or  transfer. — -Where  an  amalgamation  takes 
place  between  any  assurance  companies,  or  where  any  assurance  business  of  one  such 
company  is  transferred  to  another  company,  the  combined  company  or  the  purchasing 
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company,  as  the  case  may  be,  shall,  within  ten  days  from  the  date  of  the  completion 
of  the  amalgamation  or  transfer,  deposit  with  the  Board  of  Trade — 

(a)  certified  copies  of  statements  of  the  assets  and  liabilities  of  the  companies  con- 
cerned in  such  amalgamation  or  transfer,  together  with  a  statement  of  the 
nature  and  terms  of  the  amalgamation  or  transfer  ;  and 

(6)  a  certified  copy  of  the  agreement  or  deed  under  which  the  amalgamation  or 
transfer  is  effected  ;  and 

(<•)  certified  copies  of  the  actuarial  or  other  reports  upon  which  that  agreement  or 
deed  is  founded  ;  and 

(d)  a  declaration  under  the  hand  of  the  chairman  of  each  company,  and  the  principal 
officer  of  each  company,  that  to  the  best  of  their  belief  every  payment  made 
or  to  be  made  to  any  person  whatsoever  on  account  of  the  amalgamation  or 
transfer  is  therein  fully  set  forth,  and  that  no  other  payments  beyond  those 
set  forth  have  been  made  or  are  to  be  made  either  in  money,  policies,  bonds, 
valuable  securities,  or  other  property  by  or  with  the  knowledge  of  any  parties 
to  the  amalgamation  or  transfer. 

15.  Special  provisions  as  to  winding  up  of  assurance  companies. — The  Court  may  order 
the  winding  up  of  an  assurance  company,  in  accordance  with  the  Companies  (Con- 
solidation) Act,  1908,  and  the  provisions  of  that  Act  shall  apply  accordingly,  subject, 
however,  to  the  following  modification  : — 

The  company  may  be  ordered  to  be  wound  up  on  the  petition  of  ten  or  more  policy 
holders  owning  policies  of  an  aggregate  value  of  not  less  than  ten  thousand  pounds  : 
Provided  that  such  a  petition  shall  not  be  presented  except  by  the  leave  of  the 
Court,  and  leave  shall  not  be  granted  until  a  prima  facie  case  has  been  established 
to  the  satisfaction  of  the  Court  and  until  security  for  costs  for  such  amount  as 
the  Court  may  think  reasonable  has  been  given. 

16.  Winding  up  of  subsidiary  companies. — (1)  Where  the  assurance  business  or  any 
part  of  the  assurance  business  of  an  assurance  company  has  been  transferred  to  another 
company  under  an  arrangement  in  pursuance  of  which  the  first-mentioned  company 
(in  this  section  called  the  subsidiary  company)  or  the  creditors  thereof  has  or  have  claims 
against  the  company  to  which  such  transfer  was  made  (in  this  section  called  the  principal 
company),  then,  if  the  principal  company  is  being  wound  up  by  or  under  the  super- 
vision of  the  Court,  the  Court  shall  (subject  as  hereinafter  mentioned)  order  the  sub- 
.--iiliary  company  to  be  wound  up  in  conjunction  with  the  principal  company,  and  may 
by  the  same  or  any  subsequent  order  appoint  the  same  person  to  be  liquidator  for  the 
two  companies  and,  make  provision  for  such  other  matters  as  may  seem  to  the  Court 
necessary,  with  a  view  to  the  companies  being  wound  up  as  if  they  were  one  company. 

(2)  The  commencement  of  the  winding  up  of  the  principal  company  shall,  save  as 
otherwise  ordered  by  the  Court,  be  the  commencement  of  the  winding  up  of  the  sub- 
sidiary company. 

(3)  In  adjusting  the  rights  and  liabilities  of  the  members  of  the  several  companies 
between  themselves,  the  Court  shall  have  regard  to  the  constitution  of  the  companies, 
and  to  the  arrangements  entered  into  between  the  companies,  in  the  same  manner  as 
the  Court  has  regard  to  the  rights  and  liabilities  of  different  classes  of  contributories 
in  the  case  of  the  winding  up  of  a  single  company,  or  as  near  thereto  as  circumstances 
admit. 

(4)  Where  any  company  alleged  to  be  subsidiary  is  not  in  process  of  being  wound 
up  at  the  same  time  as  the  principal  company  to  which  it  is  subsidiary,  the  Court  shall 
not  direct  the  subsidiary  company  to  be  wound  up  unless,  after  hearing  all  objections 
(if  any)  that  may  be  urged  by  or  on  behalf  of  the  company  against  its  being  wound  up, 
the  Court  is  of  opinion  that  the  company  is  subsidiary  to  the  principal  company,  and  that 
the  winding  up  of  the  company  in  conjunction  with  the  principal  company  is  just  and 
equitable. 

(5)  An  application  may  be  made  in  relation  to  the  winding  up  of  any  subsidiary 
company   in   conjunction   with   a  principal   company   by   any   creditor   of,   or   person 
interested  in,  the  principal  or  subsidiary  company. 

(6)  Where  a  company  stands  in  the  relation  of  a  principal  company  to  one  company, 
and  in  the  relation  of  a  subsidiary  company  to  some  other  company,  or  where  there  are 
several  companies  standing  in  the  relation  of  subsidiary  companies  to  one  principal 
company,  the  Court  may  deal  with  any  number  of  such  companies  together  or  in  separate 
groups,  as  it  thinks  most  expedient,  upon  the  principles  laid  down  in  this  section. 

17.  Valuation  of  annuities  and  policies. — (1)  Where  an  assurance  company  is  being 
wound  up  by  the  Court,  or  subject  to  the  supervision  of  the  Court,  or  voluntarily,  the 
value  of  a  policy  of  any  class  or  of  a  liability  under  such  a  policy  requiring  to  be  valued 
in  such  winding  up  shall  be  estimated  in  manner  applicable  to  policies  and  liabilities 
of  that  class  provided  by  the  Sixth  Schedule  to  this  Act. 
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(2)  The  rules  in  the  Sixth  and  Seventh  Schedules  to  this  Act  shall  be  of  the  same 
force,  and  may  be  repealed,  altered,  or  amended,  as  if  they  were  rules  made  in  pursuance 
of  section  two  hundred  and  thirty-eight  of  the  Companies  (Consolidation)  Act,  1908, 
and  rules  may  be  made  under  that  section  for  the  purpose  of  the  carrying  into  effect 
provisions  of  this  Act  with  respect  to  the  winding  up  of  assurance  companies. 

18.  Power  to  Court  to  reduce  contracts. — The  Court,  in  the  case  of  an  assurance  com- 
pany which  has  been  proved  to  be  unable  to  pay  its  debts,  may,  if  it  thinks  fit,  reduce 
the  amount  of  the  contracts  of  the  company  upon  such  terms  and  subject  to  such 
conditions  as  the  Court  thinks  just,  in  place  of  making  a  winding-up  order. 

19.  Extension  of  8  Edw.  7,  c.  69,  s.  274,  to  all  assurance  companies  established  outside 
the  United  Kingdom. — Section  two  hundred  and  seventy-four  of  the  Companies  (Con- 
solidation) Act,  1908  (which  contains  provisions  as  to  companies  incorporated  outside 
the  United  Kingdom),  shall  apply  to  every  assurance  company  constituted  outside  the 
United   Kingdom  which  carries   on  assurance  business  within  the  United   Kingdom, 
whether  incorporated  or  not. 

20.  Custody  and  inspection  of  documents  deposited  with  Board  of  Trade. — The  Board 
of  Trade  may  direct  any  documents  deposited  with  them  under  this  Act,  or  certified 
copies  thereof,  to  be  kept  by  the  registrar  or  by  any  other  officer  of  the  Board  of  Trade  ; 
and  any  such  documents  and  copies  shall    be  open  to  inspection,  and  copies  thereof 
may  be  procured  by  any  person  on  payment  of  such  fees  as  the  Board  of  Trade  may 
direct. 

21.  Evidence  of  documents. — (1)  Every  document  deposited  under  this  Act  with  the 
Board  of  Trade,  and  certified  by  the  registrar  or  by  any  person  appointed  in  that  behalf 
by  the  President  of  the  Board  of  Trade  to  be  a  document  so  deposited,  shall  be  deemed 
to  be  a  document  so  deposited. 

(2)  Every  document  purporting  to  be  certified  by  the  registrar,  or  by  any  person 
appointed  in  that  behalf  by  the  President  of  the  Board  of  Trade,  to  be  a  copy  of  a 
document  so  deposited  shall  be  deemed  to  be  a  copy  of  that  document,  and  shall  be 
received  in  evidence  as  if  it  were  the  original  document,  unless  some  variation  between 
it  and  the  original  document  be  proved. 

22.  Alteration  of  forms. — The  Board  of  Trade  may,  on  the  application  or  with  the 
consent  of  an  assurance  company,  alter  the  forms  contained  in  the  schedules  to  this 
Act  as  respects  that  company,  for  the  purpose  of  adapting  them  to  the  circumstances 
of  that  company. 

23.  Penalty  for  non-compliance  with  Act. — Any  assurance  company  which  makes 
default  in  complying  with  any  of  the  requirements  of  this  Act  shall  be  liable  to  a  penalty 
not  exceeding  one  hundred  pounds,  or,  in  the  case  of  a  continuing  default,  to  a  penalty 
not  exceeding  fifty  pounds  for  every  day  during  which  the  default  continues,  and  every 
director,  manager,  or  secretary,  or  other  officer  or  agent  of  the  company  who  is  knowingly 
a  party  to  the  default  shall  be  liable  to  a  like  penalty  ;    and,  if  default  continue  for  a 
period  of  three  months  after  notice  of  default  by  the  Board  of  Trade  (which  notice  shall 
be  published  in  one  or  more  newspapers  as  the  Board  of  Trade  may,  upon  the  application 
of  one  or  more  policy  holders  or  shareholders,  direct),  the  default  shall  be  a  ground  on 
which  the  Court  may  order  the  winding  up  of  the  company,  in  accordance  with  the 
Companies  (Consolidation)  Act,  1908. 

24.  Penalty  for  falsifying  statements,  &c. — If  any  account,  balance  sheet,  abstract, 
statement,  or  other  document  required  by  this  Act  is  false  in  any  particular  to  the  know- 
ledge of  any  person  who  signs  it,  that  person  shall  be  guilty  of  a  misdemeanour  and  shall 
be  liable  on  conviction  on  indictment  to  fine  and  imprisonment,  or  on  summary  con- 
viction to  a  fine  not  exceeding  fifty  pounds. 

25.  Recovery  and  application  of  penalties. — Every  penalty  imposed  by  this  Act  shall 
be  recovered  and  applied  in  the  same  manner  as  penalties  imposed  by  the  Companies 
(Consolidation)  Act,  1908,  are  recoverable  and  applicable. 

26.  Service  of  notices. — Any  notice  which  is  by  this  Act  required  to  be  sent  to  any 
policy  holder  may  be  addressed  and  sent  to  the  person  to  whom  notices  respecting  such 
policy  are  usually  sent,  and  any  notice  so  addressed  and  sent  shall  be  deemed  and  taken 
to  be  notice  to  the  holder  of  such  policy  : 

Provided  that  where  any  person  claiming  to  be  interested  in  a  policy  has  given  to 
the  company  notice  in  writing  of  his  interest,  any  notice  which  is  by  this  Act  required 
to  be  sent  to  policy  holders  shall  also  be  sent  to  such  person  at  the  address  specified  by 
him  in  his  notice. 

27.  Accounts,  &c.,  to  be  laid  before  Parliament. — The  Board  of  Trade  shall  lay  annually 
before  Parliament  the  accounts,  balance  sheets,  abstracts,  statements,  and  other  docu- 
ments under  this  Act,  or  purporting  to  be  under  this  Act,  deposited  with  them  during 
the  preceding  year,  except  reports  on  the  affairs  of  assurance  companies  submitted  to 
the  shareholders  or  policy  holders  thereof,  and  may  append  to  such  accounts,  balance 
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sheets,  abstracts,  statements,  or  other  documents  any  note  of  the  Board  of  Trade  thereon, 
and  any  correspondence  in  relation  thereto. 

28.  ^tiririijx. — (1)  This  Act  shall  not  affect  the  National  Debt  Commissioners  or  the 
Postmaster-General,  acting  under  the  authorities  vested  in  them  respectively  by  the 
Government.  Annuities  Acts,   1829  to   1888,  and  the  Post  Office  Savings  Bank  Acts, 
1861  to  1908. 

(2)  This  Act  shall  not  apply  to  a  member  of  Lloyd's,  or  of  any  other  association  of 
underwriters  approved  by  the  Board  of  Trade,  who  carries  on  assurance  business  of 
any  class,  provided  that  he  complies  with  the  requirements  set  forth  in  the  Eighth 
Schedule  to  this  Act,  and  applicable  to  business  of  that  class. 

(3)  Save  as  otherwise  expressly  provided  by  this  Act,  nothing  in  this  Act  shall  apply 
to  assurance  business  of  any  class  other  than  one  of  the  classes  specified  in  section  one 
of  this  Act,  and  a  policy  shall  not  be  deemed  to  be  a  policy  of  fire  insurance  by  reason 
only  that  loss  by  fire  is  one  of  the  various  risks  covered  by  the  policy. 

29.  Interpretation. — In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  "  chairman  "  means  the  person  for  tho  time  bring  providing  over 
the  board  of  directors  or  other  governing  body  of  the  assurance  company  ; 

The  expression  "  annuities  on  human  life  "  does  not  include  superannuation 
allowances  and  annuities  payable  out  of  any  fund  applicable  .solely  to  the  relief 
and  maintenance  of  persons  engaged  or  who  have  been  engaged  in  any  particular 
profession,  trade,  or  employment,  or  of  the  dependents  of  such  persons  ; 

The  expression  "  policy  holder  "  means  the  person  who  for  the  time  being  is  the 
legal  holder  of  the  policy  for  securing  the  contract  with  the  assurance  company  ; 

The  expression  "  underwriter  "  includes  any  person  named  in  a  policy  or  other 
contract  of  insurance  as  liable  to  pay  or  contribute  towards  the  payment  of  the 
sum  secured  by  such  policy  or  contract  ; 

The  expression  "  financial  year  "  means  each  period  of  twelve  months  at  the  end 
of  which  the  balance  of  the  accounts  of  the  assurance  company  is  struck,  or,  if  no 
such  balance  is  struck,  then  the  calendar  year  ; 

The  expression  "  Court  "  means  the  High  Court  of  Justice  in  England,  except  that 
in  the  case  of  an  assurance  company  registered  or  having  its  head  office  in 
Ireland  it  means,  in  the  provisions  of  this  Act,  the  High  Court  of  Justice  in 
Ireland,  and  in  the  case  of  an  assurance  company  registered  or  having  its  head 
office  in  Scotland  it  means  in  the  provisions  of  this  Act  other  than  those  relating 
to  deposits,  the  Court  of  Session,  in  either  division  thereof  ; 

The  expression  "  Companies  Acts  "  includes  the  Companies  (Consolidation)  Act, 
1908,  and  any  enactment  repealed  by  that  Act  ; 

The  expression  "  registrar  "  means  the  Registrar  of  Joint  Stock  Companies  ; 

The  expression  "  actuary  "  means  an  actuary  possessing  such  qualifications  as 
may  be  prescribed  by  rules  made  by  the  Board  of  Trade  ; 

The  expression  "  Gazette  "  means  the  London,  Edinburgh,  or  Dublin  Gazette,  as 

the  case  may  be. 

****** 

31.  Application  to  fire  insurance  companies. — Where  a  company  carries  on  fire  insur- 
ance business,  this  Act  shall  apply  with  respect  to  that  business,  subject  to  the  following 
modifications  :— 

(a)  It  shall  not  be  necessary  for  the  company  to  prepare  any  statement  of  its  fire 

insurance  business  in  accordance  with  the  Fourth  and  Fifth  Schedules  to 
this  Act  : 

(b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under  this 

Act  shall  not  apply  with  respect  to  the  fire  insurance  business  carried  on  by 
the  company  if  the  company  lias  commenced  to  carry  on  that  business  within 
the  United  Kingdom  before  the  passing  of  this  Act  : 

(r)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under  this 
Act  shall  not  apply  where  the  company  is  an  association  of  owners  or  occupiers 
of  buildings  or  other  property  which  satisfies  the  Board  of  Trade  that  it  is 
carrying  on,  or  is  about  to  carry  on,  business  wholly  or  mainly  for  the  purpose 
of  the  mutual  insurance  of  its  members  against  damage  by  or  incidental  to 
fire  caused  to  the  houses  or  other  property  owned  or  occupied  by  them  : 

(d)  It  shall  not  be  necessary  to  make  a  deposit  in  respect  of  fire  insurance  business 
where  the  company  has  made  a  deposit  in  respect  of  any  other  class  of  assurance 
business,  and,  where  a  company,  having  made  a  deposit  in  respect  of  fire 
insurance  business,  commences  to  carry  on  life  assurance  business  or  employers' 
liability  insurance  business,  the  company  may  transfer  the  deposit  so  made 
to  the  account  of  that  other  business,  and  after  such  transfer  the  deposit  shall 
be  treated  as  if  it  had  been  made  in  respect  of  such  other  business  : 
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(e)  So  much  of  this  Act  as  requires  an  assurance  company  transacting  other  business 
besides  assurance  business,  or  more  than  one  class  of  assurance  business,  to 
keep  separate  funds  into  which  all  receipts  in  respect  of  the  assurance  business 
or  of  each  class  of  assurance  business  are  to  be  paid  shall  not  apply  as  respects 
fire  insurance  business  : 

( / )  The  provisions  of  this  Act  with  respect  to  the  amalgamation  of  companies  shall 
not  apply  where  the  only  classes  of  assurance  business  carried  on  by  both  of 
the  companies  are  fire  insiirance  business,  or  fire  insurance  business  and 
accident  insurance  business,  and  the  provisions  of  this  Act  with  respect  to  the 
transfer  of  assurance  business  from  one  company  to  another  shall  not  apply 
to  fire  insurance  business. 

*  #**#*» 

Supplemental. 

37.  Repeal. — The   enactments  mentioned   in   the  Ninth   Schedule   to   this   Act   are 
hereby  repealed  to  the  extent  specified  in  the  third  column  of  that  schedule  : 

Provided  that  nothing  in  this  repeal  shall  affect  any  investigation  made,  or  any 
statement,  abstract,  or  other  document  deposited,  under  any  enactment  hereby  repealed, 
but  every  such  investigation  shall  be  deemed  to  have  been  made  and  every  such  docu- 
ment prepared  and  deposited  under  this  Act. 

38.  Short  title  and  commencement.- — (1)  This  Act  may  be  cited  as  the  Assurance 
Companies  Act,  1909. 

(2)  This  Act  shall  come  into  operation  on  the  first  day  of  July  nineteen  hundred 
and  ten,  except  that  as  respects  section  thirty-six  it  shall  come  into  operation  on  the 
passing  thereof. 


w.r.  2  a 
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SIXTH  SCHEDULE. 

RULES  FOR  VALUING  POLICIES  AND  LIABILITIES. 

(B) — As  respects  Fire  Policies. 

Rule  for  valuing  a  Policy. 

The  value  of  a  current  policy  shall  be  such  portion  of  the  last  premium  paid  as  is 
proportionate  to  the  unexpired  portion  of  the  period  in  respect  of  which  the  premium 
was  paid. 

SEVENTH    SCHEDULE. 

Where  an  assurance  company  is  being  wound  up  by  the  court  or  subject  to  the 
supervision  of  the  court,  the  liquidator,  in  the  case  of  all  persons  appearing  by  the 
books  of  the  company  to  be  entitled  to  or  interested  in  policies  granted  by  such  company 
is  to  ascertain  the  value  of  the  liability  of  the  company  to  each  such  person,  and  give 
notice  of  such  value  to  such  persons  in  such  manner  as  the  court  may  direct,  and  any 
person  to  whom  notice  is  so  given  shall  be  bound  by  the  value  so  ascertained  unless  he 
gives  notice  of  his  intention  to  dispute  such  value  in  manner  and  within  a  time  to  be 
prescribed  by  a  rule  or  order  of  the  court. 

EIGHTH    SCHEDULE. 

REQUIREMENTS  TO  BE  COMPLIED  WITH  BY  UNDERWRITERS  BEING  MEMBERS  OF 
LLOYD'S  OR  OF  ANY  OTHER  ASSOCIATION  OF  UNDERWRITERS  APPROVED  BY  THE 

BOARD  OF  TRADE. 

(B)  and  (C) — As  respects  Fire  and  Accident  Insurance  Business. 

1.  Except  as  hereinafter  provided,  every  underwriter  shall  comply  with  the  following 
requirements  : — 

(a)  He  shall  deposit  and  keep  deposited  in  such  manner  as  the  Board  of  Trade  may 

direct  a  sum  of  two  thousand  pounds  in  respect  of  each  class  of  business.  The 
Board  of  Trade  may  make  rules  as  to  the  payment,  repayment,  investment 
of,  and  dealing  with,  a  deposit,  the  payment  of  interest  and  dividends  from 
any  such  investment,  and  for  any  other  matters  in  respect  of  which  they  may 
make  rules  under  section  2  (6)  of  this  Act  in  relation  to  deposits  made  by 
assurance  companies.  The  sum  so  deposited  shall,  so  long  as  any  liability 
under  any  policy  issued  by  the  underwriter  remains  unsatisfied,  be  available 
solely  to  meet  claims  under  such  policies. 

(b)  He  shall  furnish  every  year  to  the  Board  of  Trade  a  statement,  in  such  form 

as  may  be  prescribed  by  the  Board,  showing  the  extent  and  character  of  the 
fire  or  accident  insurance  business  effected  by  him. 

2.  An  underwriter  who  carries  on  fire  insurance  or  accident  insurance  business  may, 
in  lieu  of  complying  with  the  above  requirements,  elect  to  comply  with  the  under- 
mentioned conditions  : — 

(a)  All  premiums  received  by  or  on  behalf  of  the  underwriter  in  respect  of  fire  and 
accident  insurance  or  reinsurance  business  carried  on  by  him,  either  alone  or 
in  conjunction  with  any  other  insurance  business  for  which  special  requirements 
are  not  laid  down  in  this  schedule,  shall  without  any  apportionment  be  placed 
in  a  trust  fund  in  accordance  with  the  provisions  of  a  trust  deed  approved  by 
the  Board  of  Trade  : 

(6)  He  shall  also  furnish  security  to  the  satisfaction  of  the  Board  of  Trade  (or,  if 
the  Board  so  direct,  to  the  satisfaction  of  the  committee  of  the  association), 
which  shall  be  available  solely  to  meet  claims  under  policies  issued  by  him  in 
connexion  with  fire  and  accident  business  and  any  other  non-marine  business 
carried  on  by  him  for  which  special  requirements  are  not  laid  down  in  this 
schedule. 

The  security  may  be  furnished  in  the  form  of  either  a  deposit  or  a  guarantee, 
or  partly  in  the  one  form  and  partly  in  the  other. 

The  amount  of  the  security  to  be  furnished  shall  never  be  less  than  the 
aggregate  of  the  premiums  received  or  receivable  by  the  underwriter  in  the 
last  preceding  year  in  connexion  with  such  fire  and  accident  and  other  non- 
marine  business  : 
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(c)  The  accounts  of  every  underwriter  shall  be  audited  annually  by  an  accountant 

approved  by  the  committee  of  the  association,  who  shall  furnish  a  certificate 
to  the  committee  of  the  association  and  to  the  Board  of  Trade  in  a  form  pre- 
scribed by  the  Board  of  Trade  : 

(d)  For  the  purpose  of  these  requirements  "  non-marine  insurance  business  "  means 

the  business  of  issuing  policies  upon  subject-matters  of  insurance  other  than 
the  following,  namely  : — 

Vessels  of  any  description,  including  barges  and  dredgers,  cargoes,  freights 
and  other  interests  which  may  be  legally  insured  by,  in,  or  in  relation  to 
vessels,  cargoes  and  freights,  goods,  wares,  merchandise,  and  property  of 
whatever  description  insured  for  any  transit  by  land  or  water,  or  both, 
and  whether  or  not  including  warehouse  risks  or  similar  risks  in  addition 
or  as  incidental  to  such  transit. 


NINTH    SCHEDULE. 
ENACTMENTS  REPEALED. 


Session  and 
Chapter. 


Short  Title. 


Extent  of  Repeal. 


33  &  34  Viet, 
c.  61. 

34  &  35  Viet, 
c.  58. 

35  &  36  Viet, 
c.  41. 

39  &  40  Viet, 
c.  22. 

7  Edw.   7.  c. 
46. 


The  Life  Assurance  Companies  Act,  1870 


The  Life  Assurance  Companies  Act,  1871 


The  Life  Assurance  Companies  Act,  1872 


The  Trade  Union  Act  Amendment  Act,  1876 


The  Employers'  Liability  Insurance  Companies  Act, 
1907. 


The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
Section  seven. 
The  whole  Act. 
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STATUTORY    RULES   AND   ORDERS,    1910. 

No.  566. 


INSURANCE. 


ORDER  OF  THE  BOARD  OF  TRADE  DATED  JUNE  6,  1910,  MAKING  RULES  AND  REGULA- 
TIONS   AND    PRESCRIBING    FORMS    UNDER    THE    ASSURANCE    COMPANIES    ACT,     1909 

(9  EDW.  7.  c.  49).  

The  Board  of  Trade  in  pursuance  of  the  powers  conferred  upon  them  by  Sections  2, 
9,  20,  21,  and  29  and  by  the  8th  Schedule  of  the  Assurance  Companies  Act,  1909,  do 
hereby  make  the  following  Rules  and  Regulations  and  prescribe  the  following  Forms. 

Sydney  Buxton, 

President  of  the  Board  of  Trade. 
Board  of  Trade, 

6th  June,  1910.  

RULES  RELATING  TO  DEPOSITS  BY  ASSURANCE  COMPANIES  UNDER  SECTION  2  OF  THE 

ASSURANCE  COMPANIES  ACT,  1909. 

1.  These  Rules  apply  to  all  Companies  to  which  the  Assurance  Companies  Act,  1909, 
applies  ;   and  in  the  construction  of  these  Rules,  unless  and  except  so  far  as  the  context 
may  otherwise  require,  the  following  words  or  phrases  shall  have  the  following  meanings, 
that  is  to  say  : — • 

"  The  Act  "  means  the  Assurance  Companies  Act,  1909. 

"  Company  "  means  a  Company  to  which  the  Act  applies,  and  includes  an  Irish 

Company  as  next  herein-after  denned. 
"  Irish  Company  "  means  a  Company  to  which  the  Act  applies,  and  which  is  registered 

or  has  its  head  office  in  Ireland. 
"  Assurance  business  "  means  all  or  any  of  the  five  classes  of  assurance  business 

specified  in  Section  1  of  the  Act. 
"  The  Court  "  means  the  Supreme  Court  of  Judicature  in  England,  or  in  the  case  of 

an  Irish  Company  the  Supreme  Court  of  Judicature  in  Ireland. 
"  The  Paymaster-General  "  means  the  Paymaster-General  for  the  time  being  or 

in  the  case  of  an  Irish  Company  the  Accountant-General  for  the  time  being  of 

the  Supreme  Court  of  Judicature  in  Ireland. 
"  The  Assistant  Paymaster-General  "  means  the  official  or  one  of  the  officials  acting 

for  the  time  being  as  the  Assistant  or  Deputy  of  the  Paymaster-General  as 

hereinbefore  defined  in  relation  to  business  connected  with  the  Court. 
"  The  Bank  "  means  the  Bank  of  England  (Law  Courts'  Branch),  or  in  the  case  of 

an  Irish  Company  the  Bank  of  Ireland  or  in  either  case  such  Bank  or  Branch  of  a 

Bank  as  may  from  time  to  time  be  appointed  to  receive  and  deal  with  cash 

and  securities  under  the  control  of  the  Paymaster-General  on  behalf  of  the 

Court. 

2.  Where  any  Company  is  required,  in  pursuance  of  the  Act,  to  deposit  the  sum  of 
twenty  thousand  pounds  with  the  Paymaster-General  for  the  time  being  for  and  on  behalf 
of  the  Court,  the  Company,  or  the  subscribers  of  the  Memorandum  of  Association  of 
the  Company  or  any  of  them,  as  the  case  may  be  (in  this  Rule  referred  to  as  the 
Depositors),  may,  in  the  name  of  the  Company,  make  application  to  the  Board  of  Trade 
for  a  Warrant,  and  the  Board  of  Trade  may  thereupon  issue  their  Warrant  to  the  De- 
positors for  lodgment  of  such  deposit  in  Court,  which  Warrant  shall  be  a  sufficient 
authority  for  the   Company  or  persons   therein  named  to  lodge  the  money  therein 
mentioned  at  the  Bank  to  the  account  of  the  Paymaster-General  for  and  on  behalf  of 
the  Court,  and  for  the  Paymaster-General  or  the  Assistant-Paymaster  General  to  issue 
directions  to  the  Bank  to  receive  the  same,  to  be  placed  in  the  books  of  the  Paymaster- 
General,  to  the  credit  of  ex  parte  the  Company  mentioned  in  such  Warrant,  according 
to  the  method  for  the  time  being  in  force  respecting  the  lodgment  of  money. 

Provided,  that  in  lieu,  wholly  or  in  part,  of  the  lodgment  of  money,  the  Depositors 
may  bring  into  Court  as  a  deposit  an  equivalent  sum  of  any  stocks,  funds,  or  securities 
in  which  cash  under  the  control  of  or  subject  to  the  order  of  the  Court  may  for  the  time 
being  be  invested  (the  value  thereof  being  taken  at  a  price  as  near  as  may  be  to,  but 
not  exceeding,  the  current  market  price)  ;  and  in  that  case  the  Board  of  Trade  shall  vary 
their  Warrant  accordingly,  by  directing  the  lodgment  of  such  amount  of  such  stocks, 
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funds,  or  securities,  by  the  Company  or  the  persons  therein  named,  to  the  said  account 
of  the  said  Paymaster-General  for  the  credit  in  his  books  of  ex  parte  the  Company 
mentioned  in  such  Warrant. 

3.  Where  the  assurance  business  by  reason  whereof  the  deposit  is  made  is  a  class  of 
business  in  respect  of  which  a  separate  assurance  fund  is  required  to  be  kept  (that  is  to 
say,  is  either  life  assurance  business,  employers'  liability  insurance  business  or  bond 
investment  business),  then  and  in  any  such  case  the  application  to  the  Board  of  Trade 
and  the  Warrant  of  the  Board  of  Trade  shall  specify  the  particular  class  of  business  in 
respect  of  which  the  deposit  is  being  made,  and  the  deposit  shall  be  marked  accordingly 
in  the  books  of  the  Paymaster-General  to  a  special  ledger  credit.     In  all  other  respects 
the  provisions  of  the  last  preceding  Rule  shall  apply  to  any  such  separate  deposit. 

4.  Where  a  lodgment  of  money  or  securities  has  been  made  under  the  preceding 
Rules,  the  Court  may,  on  the  application  of  the  Company,  order  : — 

(a)  Investment  in  such  of  the  stocks,  funds,  or  securities  in  which  cash  under  the 

control  of  or  subject  to  the  order  of  the  Court  may  for  the  time  being  be  invested 
as  the  applicants  desire  and  the  Court  thinks  fit,  and  either  by  way  of  original 
investment  or  by  way  of  variation  of  investment. 

(b)  Payment  to  the  Company  of  the  interest,  dividends,  or  income  from  time  to  time 

accruing  due  on  any  stocks,  funds,  or  securities  in  which  the  deposit  is  for  the 
time  being  invested. 

(c)  Transfer  or  payment  in  the  cases  provided  for  by  the  Rules  following  of  the 

deposit  and  the  stocks,  funds,  or  securities  for  the  time  being  representing  the 
same  either  from  one  ledger  credit  of  the  Company  to  another  or  out  of  Court. 

5.  In  the  subsequent  provisions  of  these  Rules  the  term  "  the  deposit  fund  "  means 
the  money  or  securities  deposited,  or  the  stocks,  funds,  or  securities  for  the  time  being 
representing  the  same,  as  the  case  may  be. 

6.  In  any  case  where  it  may  appear  to  be  just  and  equitable  so  to  do,  and  in  particular 
in  any  of  the  following  cases,  namely  : — 

(a)  Where  a  Company  having  carried  on  or  having  intended  to  carry  on  only  a  class 

or  classes  of  assurance  business  in  respect  of  which  a  separate  assurance  fund 
is  not  required  to  be  kept  (that  is  to  say  either  fire  insurance  business  or 
accident  insurance  business)  and  having  a  deposit  fund  standing  to  the  credit 
of  the  Company  generally,  intends  subsequently  to  carry  on  a  class  of  assurance 
business  in  respect  of  which  a  separate  assurance  fund  is  required  to  be  kept ; 

(b)  where  a  Company  having  carried  on  employers'  liability  insurance  business  or 

bond  investment  business  as  the  case  may  be  and  having  a  deposit  fund 
standing  to  a  special  ledger  credit  in  respect  of  the  class  of  business  in  question, 
has  a  fund  amounting  to  £40,000  set  apart  and  secured  for  the  satisfaction  of 
the  claims  of  policy  holders  of  that  class,  and  intends  subsequently  to  carry 
on  in  the  first  case  bond  investment  business  or  in  the  second  case  employers' 
liability  insurance  business  or  in  either  of  the  said  cases  life  assurance  business  ; 
the  Court  may  on  the  application  of  the  Company  order  the  deposit  fund  to  be  transferred 
from  the  general  account  of  the  Company  to  a  special  ledger  credit  in  respect  of  a  par- 
ticular class  of  assurance  business,  or  from  one  special  ledger  credit  in  respect  of  one 
particular  class  of  assurance  business  to  another  special  ledger  credit  in  respect  of  another 
particular  class  of  assurance  business,  or  otherwise  to  be  dealt  with  as  may  be  just  and 
equitable  and  not  in  contravention  of  any  provision  of  the  Act. 

7.  In  any  case  where  it  may  be  just  and  equitable  so  to  do,  and  particularly  in  any 
of  the  following  cases,  namely  : — 

(a)  Where  a  Company  having  carried  on  or  having  intended  to  carry  on  either  fire 

insurance  business,  or  accident  insurance  business,  or  both,  and  having  a  deposit 
fund  standing  to  the  credit  of  the  Company  generally,  makes  a  further  deposit 
in  respect  of  any  other  class  of  assurance  business  ; 

(b)  Where  a  Company  has  a  deposit  fund  to  a  special  ledger  credit  in  respect  of 

employers'  liability  business,  and  the  employers'  liability  fund  of  the  Company 
set  apart  and  secured  for  the  claims  of  policy  holders  of  that  class  amounts  to 
£40,000,  and  the  Company  has  or  makes  a  further  deposit  in  respect  of  any 
other  class  of  assurance  business  as  provided  for  in  Section  33  (e)  of  the  Act  ; 

(c)  where  a  Company  has  a  deposit  fund  to  a  special  ledger  credit  in  respect  of  bond 

investment  business,  and  the  bond  investment  fund  of  the  Company  set  apart 
and  secured  for  the  claims  of  the  policy  holders  of  that  class  amounts  to  £40,000, 
and  the  Company  has  or  makes  a  further  deposit  in  respect  of  any  other  class 
of  assurance  business  as  provided  for  in  Section  34  (c)  of  the  Act  ; 

(d)  where  a  Company  has  ceased  altogether  to  carry  on  within  the  United  Kingdom, 

either  assurance  business  of  any  class,  or  the  particular  class  of  assurance 
business  to  the  special  ledger  credit  whereof  a  deposit  fund  (not  being  the  sole 
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deposit  fund)  is  standing,  and  all  liabilities  in  respect  of  the  deposit  fund  have 

been  satisfied  or  are  otherwise  provided  for  ; 

the  Court  may,  on  the  application  of  the  Company,  order  the  deposit  fund  to  be  paid 
or  transferred  out  of  Court  and  returned  to  the  Company  or  as  it  shall  direct. 

8.  The  issuing  in  any  case  of  any  Warrant  or  certificate  relating  to  a  deposit  or  to 
the  deposit  fund,  or  any  error  in  any  such  Warrant  or  certificate,  or  in  relation  thereto 
shall  not  make  the  Board  of  Trade,  or  the  person  signing  the  Warrant  or  certificate  on 
their  behalf,  in  any  manner  liable  for  or  in  respect  of  the  deposit  fund,  or  the  interest 
or  dividends  accruing  on  the  same,  or  any  part  thereof,  respectively. 

9.  Any  application  under  these  Rules  to  the  Court  shall  be  made  in  such  manner 
as  shall  from  time  to  time  be  prescribed  by  Rules  of  Court,  and  until  otherwise  prescribed 
in  the  like  manner  in  which  similar  applications  under  the  Life  Assurance  Companies 
Acts,  1870  to  1872,  and  the  Employers'  Liability  Insurance  Companies  Act,  1907,  were 
made  immediately  prior  to  the  commencement  of  the  Act.     Provided  always  that  any 
application  under  Rule  6  or  Rule  7  shall  be  served  on  the  Board  of  Trade. 

10.  These  Rules  shall,  so  far  as  may  be,  extend  to  and  authorise  applications  with 
regard  to  deposits  already  made  by  existing  Companies  under  the  provisions  of  the  Life 
Assurance   Companies   Acts,    1870   to    1872,  and   the   Employers'    Liability   Insurance 
Companies  Act,   1907,  and  for  this  purpose  deposits  made  under  the  Life  Assurance 
Companies  Acts,  1870  to  1872,  and  the  deposit  funds  representing  the  same  shall  prima 
facie  and  in  default  of  reason  to  the  contrary  be  treated  and  dealt  with  as  having  been 
made  in  respect  of  the  life  assurance  business  of  the  Companies  by  or  on  behalf  of  which 
such  deposits  were  made,  and  deposits  made  under  the  Employers'  Liability  Insurance 
Companies  Act,  1907,  and  the  deposit  funds  representing  the  same  shall  primA  facie  and 
in  default  of  reasion  to  the  contrary,  be  treated  and  dealt  with  as  having  been  made  in 
respect  of  the  employers'  liability  insurance  business  of  the  Companies  by  or  on  behalf 
of  which  such  deposits  were  made. 

Where  any  such  deposit  as  in  this  Rule  mentioned  has  been  made  by  an  Irish 
Company,  the  same  may  be  ordered  by  the  Supreme  Court  of  Judicature  in  England 
to  be  transferred  from  the  account  of  the  Paymaster-General  of  the  English  Court  to  a 
corresponding  account  of  the  Accountant-General  of  the  Supreme  Court  of  Judicature 
in  Ireland. 

RULES    RELATING    TO    DEPOSITS    BY    UNDERWRITERS    WHO    ARE    MEMBERS    OF    LLOYD'S. 

1.  These  Rules  shall  apply  only  to  deposits  made  pursuant  to  the  Assurance  Com- 
panies Act,  1909,  by  Underwriters  who  are  members  of  Lloyd's,  and  such  Underwriters 
are  hereinafter  referred  to  simply  as  Underwriters. 

2.  Where  under  the  provisions  of  the  Eighth  Schedule  to  the  said  Act  any  Under- 
writer has  to  make  and  keep  any  deposit  in  respect  of  any  class  of  assurance  business, 
the  payment,  repayment,  investment  of,  and  dealing  with,  such  deposit  and  the  payment 
of  interest  and  dividends  on  such  deposit,  and  the  investments  from  time  to  time  repre- 
senting the  same  shall  be  regulated  by  the  terms  of  an  Indenture  under  Seal,  which 
shall  be  executed  in  the  case  of  each  deposit  by  the  Underwriter  making  the  deposit,  by 
Lloyd's,  and  by  Trustees  to  be  appointed  by  the  Committee  of    Lloyd's  for  the  time 
being,  and  shall  be  in  accordance  with  a  model  form  approved  by  the  Board  of  Trade 
for  deposits  in  relation  to  that  class  of  assurance  business. 

3.  Where  any  Underwriter  carries  on  more  than  one  class  of  assurance  business 
and  accordingly  has,  under  the  provisions  of  the  said  Eighth  Schedule,  to  make  a 
separate  deposit  in  respect  of  each  class  of  business  a  separate  Indenture  of  the  nature 
specified  in  the  last  preceding  Rule,  shall  be  executed  in  respect  of  each  separate  deposit. 

4.  So  soon  as  any  deposit  has  been  made  by  an  Underwriter  and  a  corresponding 
Indenture  executed  under  the  preceding  Rules,  Lloyd's  shall  forthwith  notify  to  the 
Board  of  Trade  the  name  and  address  of  such  Underwriter,  the  date  of  the  Indenture, 
and  the  class  of  assurance  business  in  respect  of  which  the  deposit  has  been  made  and 
the  Indenture  has  been  executed,  and  Lloyd's  and  the  Trustees  for  the  time  being  of  the 
Indenture   shall   from   time   to   time   notify  to   the  Board  of  Trade    any  alteration  in 
the  address  or  the  name  of    the  Underwriter,  and  shall  at  all  times  furnish  to  the  said 
Board  any  material  information  in  regard  to  the  deposit  and  the  investment  thereof, 
and  the  dealings  therewith  and  the  position  of  the  Underwriter  in  relation  thereto,  and 
otherwise,  which  may  from  time  to  time  be  possessed  by  Lloyd's  and  the  said  Trustees. 


RULES    RELATING    TO    THE    AUDIT    OF    ACCOUNTS    OF    ASSURANCE    COMPANIES. 

1.  The  accounts  of  every  assurance  company  not  subject  to  audit  in  accordance 
with  the  provisions  of  the  Companies  (Consolidation)  Act,  1908,  or  of  the  Companies 
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Clauses  (Consolidation)  Act,  1845,  relating  to  audit  shall  be  audited  in  accordance  with 
the  provisions  of  Section  113  (1)  and  (2)  of  the  Companies  (Consolidation)  Act,  1908. 

2.  No  director  or  officer  of  the  company  shall  be  capable  of  being  appointed  an 
auditor. 

3.  In  the  case  of  a  company  having  a  share  capital,  the  auditor  or  auditors  shall  be 
elected  annually  by  the  shareholders. 


RULES    RELATING    TO    THE    CUSTODY,    INSPECTION,    AND    CERTIFICATION    OF    DOCUMENTS. 

1.  A  copy  of  every  account,  balance  sheet,  abstract,  statement,  or  report  required 
by  the  Assurance  Companies  Act,  1909,  to  be  deposited  with  the  Board  of  Trade  shall 
be  kept  by  the  Registrar  of  Joint  Stock  Companies,  and  shall  be  open  to  inspection  by 
any  person  on  payment  of  a  fee  of  one  shilling  for  each  inspection  ;    and  any  person 
may  procure  a  copy  of  any  such  document  or  any  part  thereof  on  payment  of  4d  a 
folio  of  72  words. 

2.  The  Assistant  Registrars  are  hereby  appointed  (in  addition  to  the  Registrars)  for 
the  purpose  of  certifying  documents  under  Section  21  of  the  said  Act. 


SECURITY  TO  BE  FURNISHED  BY  UNDERWRITERS  BEING  MEMBERS  OF  LLOYD'S. 

The  security  to  be  furnished  under  the  Eighth  Schedule  to  the  Assurance  Companies 
Act,  1909  (B)  and  (C),  2  (b),  by  underwriters  being  members  of  Lloyd's,  shall  be  furnished 
to  the  satisfaction  of  the  Committee  of  Lloyd's. 


FORM  OF  CERTIFICATE  TO  BE  FURNISHED  ON  AUDIT  OF  ACCOUNTS  OF  UNDERWRITERS 

BEING  MEMBERS  OF  LLOYD'S. 

The  following  Form  is  hereby  prescribed  as  the  Form  of  Certificate  to  be  furnished 
by  auditors  of  the  accounts  of  underwriters  being  members  of  Lloyd's  carrying  on  fire 
or  accident  insurance  business  who  have  elected  to  comply  with  the  conditions  set  out 
in  clause  2  of  the  part  of  the  8th  Schedule  to  the  Assurance  Companies  Act,  1909, 
applicable  to  fire  and  accident  insurance  business. 

To  the  Committee  of  Lloyd's. 

WE  have  examined  the  Books  for  the  above  Accounts  for  the  year  ending 
31st  December,  19  ,  in  accordance  with  the  "  Instructions  for  the  guidance  of  Auditors  " 
drawn  up  by  your  Committee  and  approved  by  the  Board  of  Trade.  In  our  opinion, 
so  far  as  the  Liabilities  and  Assets  shown  in  the  Books  are  concerned,  the  Assets  shown 
in  the  Books  and  those  deposited  with  Lloyd's  Committee  and  those  since  provided, 
belonging  to  each  name,  are  correctly  valued  and  available  and  sufficient  to  meet  his 
liabilities  as  therein  shown,  and  to  wind  up  his  outstanding  Underwriting  Accounts. 
The  liability  of  the  current  Underwriting  Accounts  has  been  calculated  on  the  basis 
of  the  proportion  of  settlements  to  Premiums  actually  made  in  respect  of  the  years  19  , 
19  ,  and  19  . 

We  have  verified  by  actual  inspection  or  Banker's  Certificate,  the  Investments  and 
Cash  at  the  Bankers  at  31st  December,  19     ,  and  have  compared  the  Brokers'  balances 
with  the  Ledger,  and  in  arriving  at  the  Brokers'  balances,  discount  has  been  taken  into 
account  and  provision  made  for  any  debts  whose  recovery  in  full  is  doubtful.     The  funds 
also  are  held  in  trust  under  a  Deed  of  Trust,  duly  executed,  approved  by  your  Committee. 
All  the  information  we  required  has  been  supplied  to  us,  and  so  far  as  our  examina- 
tion of  the  Books  has  gone,  they  appear  to  have  been  properly  kept. 
Dated  19     . 

(Signed) 

Accountants  approved  by  the 
Committee  of  Lloyd's. 


FORMS  OF  ANNUAL  STATEMENTS  TO  BE  FURNISHED  BY  UNDERWRITERS. 

The  following  Forms  are  hereby  prescribed  as  the  Forms  of  Statements  to  be  furnished 
by  Underwriters  in  respect  of  assurance  business  effected  by  them  under  the  8th  Schedule 
of  the  Assurance  Companies  Act,  1909. 
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I.  FORM  OF  FIRE  PROPOSAL. 
Proposer's  full  name 
Address 
Occupation 

Sum  to  be  insured 

1.  On  Building  of  the  Dwelling  House,  Shop  [//  in  private  tenure  only 

strike  out  the  word  "  Shop  "]  and  Domestic  Offices  all  under  one 
roof  or  internally  communicating,  situate  £ 

2.  On  Furniture,  Household  and  Personal  Effects  (limit  on  any  one 

curio,  picture,  or  other  work  of  art,  five  per  cent. )  all  in  private  use     £ 

3.  On  Fixtures  and  Fittings,  exclusive  of  Plate  Glass  and  Plate  Glass 

Fronts £ 

4.  On  Plate  Glass  and  Plate  Glass  Fronts        .          .          .          .          .   £ 

5.  On  Stock  and  Utensils  in  Trade  .          .          .          .          .          .   £ 

6.  On  Goods  in  Trust  or  on  Commission  .  .  .  .  .    £ 

7.  On  Building  of  the  Stables  and  Coach  Houses  all  under  one  roof 

or  internally  communicating,  situate  £ 

8.  On  Horses,  Harness,  Carriages  (Motor  Vehicles  excepted),  Fodder, 

and  Stable  Utensils  in  said  Stables  and  Coach  Houses         .          .   £ 

9.  On  twelve  months'  Rent  of  the  above  Buildings  .          .          .    £ 

10.  On  £ 

11.  On  Boundary  Walls,  Gates,  and  Fences,  belonging  to  the  afore- 

said Premises  .   £ 


N.B. — Specific  sums  are  required  upon  the  buildings  and  contents  respectively  of  each 
separate  building. 

1.  Has  any  other  Office  declined  to  accept  or  continue  your  Insurance  ? 

2.  Have  you  ever  made  a  claim  against  an  Insurance  Company  ?     If  so,  please  give 
particulars. 

3.  Is  the  property  already  insured  ?     If  so,  give  name  of  Office  and  amount. 

4.  Of  what  materials  are  the  external  walls  and  roofs  of  the  above  constructed  ? 

5.  What  trade  (if  any)  is  carried  on  therein  ? 

6.  Is  Petroleum  or  other  mineral  oil  kept  for  sale  ?     If  so,  what  quantity  T 

7.  Is  Benzoline  kept  for  sale  ?     If  so,  what  quantity  ? 

[//  these  three  questions  are  notansu-ered,  it  will  be  assumed  that  no  trade  is  carried  on.} 
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8.  State  the  maximum  number  of  Assistants  employed  (except  outside  Messengers 
and  porters,  and  Domestic  Servants) 

9.  Is  there  any  Steam  Engine  or  Boiler  on  the  premises,  and  is  any  Stove  or  other 
Heating  Apparatus  used  other  than  ordinary  domestic  Stoves  and  Fireplaces  ?     If  so, 
describe  same. 

10.  How  are  the  premises  lighted  :    by  electricity,  gas  or  oil  lamps  ? 

11.  If  there  are  any  adjoining  buildings. 

(a)  Are  they  separated  by  a  brick  or  stone  wall  without  any  opening  in  it  ? 

(b)  Are  such  adjoining  buildings  thatched  ? 

(c)  What  trade  (if  any)  is  carried  on  therein  ? 

Date  Signature  of  Proposer 

12.  Is  the  Proposer  known  to  you  of  good  character  and  in  satisfactory  circum- 
stances ? 

[To  be  answered  by  the  Agent  in  all  cases.] 
I  recommend  acceptance  of  the  proposal. 

Signature  of  Agent 
at 


II.  FORM  OF  COVER  NOTE. 

19 

THIS  IS  TO  CERTIFY  that 
having  made  a  Proposal  for  Fire  Insurance  on 

for  the  sum  of  Pounds, 

the  said  Property  is  hereby  held  Insured  from  this  date  for  days,  unless  in  the 

meantime  the  Proposal  shall  be  declined,  and  subject  to  the  conditions  of  the  Company's 
Policy,  as  stated  on  the  back  hereof,  in  like  manner  as  if  a  Policy  had  been  issed. 

£  From  19         to  19 

Premium  £ 

Weeks'  do 


Return  allowed  on  cancelled  :         :  Signature 

Policy  No. 
Deposit 


To  be  paid  £ 

Cheques  and  Post  Office   Orders  to   be  made  payable  to  the  COMPANY, 

LIMITED,  and  crossed  -   —  BANK,  Limited. 

(Indorsed  with  the  usual  Policy  conditions.         ) 


III.  SHORT  FORM  OF  POLICY. 

WHEREAS 

having  paid  the  above-mentioned  "Present  Payment  "  to  the COMPANY  LIMITED, 

of  LONDON,  and  agreed  to  pay  or  cause  to  bo  paid  the  above-mentioned  "  Annual 
Payment  "  yearly,  for  insuring  to  the  extent  hereinafter  mentioned  from  Loss  or  Damage 
by  Fire  or  by  Lightning,  whether  accompanied  by  Fire  or  not,  or  by  the  Explosion  of 
Gas  or  of  Domestic  Boilers,  the  Property  hereinafter  described,  viz.  : — 
£ 

1.  On    BUILDING    occupied    solely    as    PRIVATE    DWELLING-HOUSE 

and  Domestic  Offices,   all   communicating,   built   of  Brick   or  Stone 
with  Tiled  or  Slated  Roof,  and  situate 

2.  On  BUILDINGS  of  STABLES,  Coach-house  and  Offices  belonging  thereto, 

built  of  Brick  or  Stone  with  Tiled  or  Slated  Roof. 

3.  On  ONE  YEAR'S  RENT  of  said  Buildings,  in  proportion  to  the  amount 

insured  thereon. 
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4.  On    HOUSEHOLD    and  PERSONAL  EFFECTS  of    every    description, 

excepting  Money,  Securities,  Stamps,  Documents  and  Manuscripts, 
the  property  of  the  Insured,  his  Family  and  servants  (no  one  Curio, 
Picture  or  other  Work  of  Art  to  be  valued  at  more  than  £  ), 

whilst  contained  in  the  said  Dwelling-house,  or  whilst  temporarily 
removed  to  and  contained  in  any  Private  Dwelling-house,  Lodging- 
house,  Hotel,  Club  or  Bank,  in  the  United  Kingdom.  The  property 
so  removed  shall  be  insured  if  and  so  far  as  not  otherwise  insured 
for  a  sum  not  exceeding  at  all  such  places  £  ,  and  this  sum 

(or  the  value  of  the  property  removed  if  less)  shall  cease  to  apply 
to  the  Insured's  Dwelling-house  aforesaid  for  the  period  of  the 
temporary  removal. 

5.  On  PERSONAL  EFFECTS,  the  property  of  the  Insured's  GUESTS  in 

Private  Dwelling-house  mentioned  in  Item  1. 

6.  On  CARRIAGES,  HORSES  (no  one  Horse,  in  case  of  loss,  to  be  valued  at 

more  than  £  ),   Harness,   Fodder  and  Stable  Utensils  in  the 

Stables,  Coach-house  and  Offices  already  mentioned,  or  in  any  other 
Stabling,  Coach-house  or  Harness-room  in  the  United  Kingdom  to 
which  they  may  have  been  temporarily  removed. 


RENT  CLAUSE. — In  the  event  of  loss,  the  Company  will  be  liable  only  where  the  premises 
become  untenantable,  and  for  the  payment  of  such  proportion  of  the  amount  insured  on  rent 
as  the  period  of  untenantableness  (which  shall  not  exceed  the  period  necessary  for  reinstate- 
ment) bears  to  the  term  of  rent  insured. 

Permission  is  hereby  given  to  make  ordinary  alterations  and  repairs  in  the  premises  above 
described,  but  extraordinary  alterations,  repairs,  or  additions  must  be  notified  to  the  Company, 
and  its  consent  obtained  by  endorsement  on  the  Policy,  and  the  payment  of  any  extra  premium 
required. 

N.B. — When  it  is  intended  to  employ  builders'  workmen  on  the  premises  (painters 
excepted)  for  a  period  exceeding  30  days,  the  occasion  will  be  deemed  extraordinary. 
Now  BE  IT  KNOWN,  that  so  long  as  this  Policy  shall  be  in  force,  the  said  Company  shall 
be  subject  and  liable  to  make  good  to  the  said  Insured,  his,  her,  or  their  Executors  or 
Administrators,  by  payment,  reinstatement,  or  repair,  at  the  option  of  the  Company, 
all  the  damage  and  loss  which  the  said  Insured  shalFsuffer  by  Fire  (otherwise  than  that 
occasioned  by  or  happening  through  Earthquake,  Riot,  Civil  Commotion,  Foreign 
Enemy,  or  other  Military  or  Usurped  Power)  or  by  Lightning  or  Explosion,  as  above 
expressed,  on  the  property  hereinbefore  mentioned,  not  exceeding  on  each  item  respec- 
tively the  sum  hereinbefore  declared  to  be  insured  thereon,  and  not  exceeding  in  the 
whole  the  above-mentioned  "  Sum  Insured,"  but  subject  always  to  the  conditions  on 
the  face  hereof,  and  to  the  conditions  and  stipulations  of  the  said  Company  endorsed 
hereon,  which  are  to  be  taken  as  part  of  this  Policy,  and  which  constitute  the  basis  of 
this  insurance.  This  policy  will  remain  in  force  so  long  only  as  the  Insured  shall,  on  or 
before  the  day  above-mentioned  in  that  behalf,  duly  pay  or  cause  to  be  paid  to  the  said 
Company  the  said  annual  payment,  and  the  Company  shall  accept  and  receive  the  same, 
but  if  the  said  annual  payment  shall  not  be  so  made,  or  if  the  Company  shall  not  accept 
and  receive  the  same,  the  Policy  shall  be  absolutely  void. 

In  the  event  of  loss  or  damage  the  Insured  shall  immediately  give  notification  to 
the  Company  of  the  occurrence,  and  shall  deliver  within  thirty  days,  or  such  further 
time  as  the  Company  may  allow,  a  claim  with  such  detailed  particulars  and  such  proof 
as  may  be  reasonably  required  ;  and  if  such  claim  be  in  any  respect  fraudulent,  or  any 
fraudulent  devices  be  used  by  the  Insured  or  any  one  acting  on  his  or  her  behalf  to 
obtain  any  benefit  under  this  Policy,  all  benefit  thereunder  shall  be  forfeited. 

The  Company  may,  at  any  time  after  the  loss  or  damage,  enter  upon  the  premises 
and  take  and  keep  possession  of  the  insured  property  and  deal  with  the  salvage,  and 
this  Policy  shall  be  proof  of  leave  and  license  for  such  purpose  ;  and  if  the  Insured,  or 
any  one  acting  on  his  or  her  behalf,  shall  obstruct  or  prevent  the  Company  from  so  doing 
all  benefit  under  the  Policy  shall  be  forfeited.  No  property  may  be  abandoned  to  the 
Company. 

If  at  the  time  of  the  loss  or  damage  there  shall  be  any  other  subsisting  insurance 
covering  such  loss  or  damage,  the  Company  shall  not  be  liable  for  more  than  their  rate- 
able proportion  thereof. 

In  the  event  of  a  difference  arising  out  of  this  Policy,  such  difference  shall  be  referred 
to  a  single  Arbitrator  to  be  appointed  by  the  parties  in  difference,  but  if  such  parties 
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do  not  concur  in  the  appointment  of  a  single  Arbitrator  then  the  difference  shall  bo 
referred  to  two  Arbitrators  or  their  Umpire,  one  of  such  two  Arbitrators  to  be  appointed 
in  writing  by  each  party  and  the  obtaining  of  the  award  of  such  Arbitrator  or 
Arbitrators,  or  Umpire,  as  the  case  may  be,  shall  be  a  condition  precedent  to  the  com- 
mencement of  any  legal  proceedings  in  respect  of  such  difference. 

SIGNED  this  day  of  19         ,  on  behalf  of  the 

COMPANY,  LIMITED. 

Examined 

The  time  of  expiry  of  this  Insurance  is  Four  o'clock  in  the  afternoon  of  the  day 
specified  in  the  Policy. 

(Indorsed  on  back. — This  Policy  and  its  conditions  should  be  carefully  examined, 
and  if  found  incorrect,  the  company  should  be  communicated  with  at  once.) 


IV.   ORDINARY  FORM  OF  POLICY. 
WHEREAS 

having  paid  the  above-mentioned  "Present  Payment"  to  the COMPANY  LIMITED, 

of  LONDON,  and  agreed  to  pay  or  cause  to  be  paid  the  above-mentioned  "  Annual 
Payment  "  yearly,  for  insuring  from  Loss  or  Damage  by  Fire  the  Property  hereinafter 
described,  not  exceeding  the  Sum  specified  on  each  Article,  viz.  :— 

N.B. — Warranted  that  there  be  no  Pipe  Stove  or  Heated  Air  Flue  on  the  Premises. 
Now  BE  IT  KNOWN,  that  so  long  as  this  Policy  shall  be  in  force  the  said  Company  shall 
be  subject  and  liable  to  pay  and  make  good  to  the  said  Insured,  his,  her  or  their  Executors 
or  Administrators,  all  the  damage  and  loss  which  the  said  Insured  shall  suffer  by  Fire 
on  the  Property  hereinbefore  mentioned,  not  exceeding  on  each  item  respectively  the 
sum  hereinbefore  declared  to  be  insured  thereon,  and  not  exceeding  in  the  whole  the 
above-mentioned  "  Sum  Insured  "  but  subject  always  to  the  conditions  on  the  face 
hereof,  and  to  the  conditions  and  stipulations  of  the  said  Company  endorsed  hereon, 
which  are  to  be  taken  as  part  of  this  Policy  and  which  constitute  the  basis  of  this  in- 
surance. This  policy  will  remain  in  force  so  long  only  as  the  Insured  shall,  on  or  before 
the  day  above  mentioned  in  that  behalf,  duly  pay  or  cause  to  be  paid  to  the  said  Company 
the  said  annual  payment,  and  the  Company  shall  accept  and  receive  the  same,  but 
if  the  said  annual  payment  shall  not  be  so  made,  or  if  the  Company  shall  not  accept  and 
receive  the  same,  the  Policy  shall  be  absolutely  void. 

SIGNED    this  day    of  19         ,    on   behalf    of 

the  COMPANY  LIMITED. 

Examined 

Entered 

In  the  case  of  all  Insurances  the  time  of  expiry  is  FOUR  O'CLOCK  in  the  afternoon 
of  the  day  specified  in  the  Policy. 

The  Renewal  Premiums  on  Annual  Policies  must  be  paid  within  FIFTEEN  DAYS  after 
the  expiration  of  each  year  or  the  Insurance  will  be  void. 

(Indorsed   on   the   Policy.) 

THE  CONDITIONS  AND  STIPULATIONS  referred  to  in  this  Policy  are  as 
follows  : — 

1.  Any  material  misdescription  of  the  Property  purported  to  be  insured,  or  of  any 
part  thereof,  or  of  any  Building  or  Place  in  which  Property  insured  is  contained,  or  any 
misstatement  of  or  omission  to  give  any  information  material  to  be  known  for  estimating 
the  risk  renders  this  Policy  void  as  to  the  Property  affected  by  such  misdescription, 
mis-statement  or  omission  respectively. 

2.  If  after  the  risk  has  been  undertaken  by  the  Company,  anything  whereby  the  risk 
is  increased  be  done  to  Property  hereby  insured,  or  to,  upon,  or  in,  any  Building  hereby 
insured,  or  any  Building  or  Place  in  which  Property  hereby  insured  is  contained,  or  if 
any  Property  hereby  insured  be  removed  from  the  Building  or  Place  in  which  it  is  herein 
described  as  being  contained,  without,  in  each  and  every  of  such  cases,  the  previous 
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assent  or  sanction  of  the  Company  signified  by  endorsement  hereon,  the  insurance  as  to 
the  Property  affected  by  any  such  causes  ceases  to  attach. 

3.  This  policy  does  not  cover  Property  held  in  Trust,  or  on  Commission,  unless 
expressly  described  as  such,  nor  China,  Glass,  Looking  Glasses,  Jewels,  Clocks,  Watches, 
Trinkets,   Medals,   Curiosities,   Manuscripts,   Prints,    Paintings,   Drawings,    Sculptures, 
Musical,    Mathematical,    or   Philosophical   Instruments,    Patterns,    Models   or    Moulds, 
unless  specially  mentioned  in  the  Policy  ;    nor  Deeds,  Bonds,  Bills  of  Exchange,  Pro- 
missory Notes,  Money,  Securities  for  Money,  Government  or  other  Stamps  or  Books  of 
Account ;   nor  Gunpowder  ;    nor  Loss  or  Damage  occasioned  by,  or  happening  through, 
subterranean  fire,  earthquake,  hurricane,  volcanic  eruption,  or  other  convulsion  of  nature. 
Invasion,  Foreign  Enemy,  Insurrection,  Civil  Commotion,  Riot,  or  any  Military,  or 
Usurped  Power  whatever  ;  nor  by  the  act  of  any  person  or  persons  engaged  or  concerned 
in  notorious  resistance  to  the  authority  of  Magistrates,  or  any  other  lawful  authority  ; 
nor  Loss  or  Damage  to  any  goods  which  may  be  destroyed  or  damaged  whilst  under- 
going any  process  in  or  by  which  the  application  of  fire -heat  is  necessary  ;    nor  Loss  or 
Damage  arising  from,  or  tlirough,  Fermentation,   or  Heating,  or  Spontaneous  Com- 
bustion, of  the  subject  insured  ;  nor  Loss  or  Damage  caused  by  Explosion,  other  than 
Explosion  of  Coal  Gas  in  a  Building  not  being  part  of  any  Gas  Works  ;  nor  Loss  or  Damage 
to  Property  which  at  the  time  of  the  happening  of  such  Loss  or  Damage,  is  insured  by, 
or  would  but  for  the  existence  of  this  Policy  be  insured  by  any  Marine  Policy  or  Policies, 
except  in  respect  of  any  excess  beyond  the  amount  which  would  have  been  payable 
under  the  Marine  Policy  or  Policies  had  this  Insurance  not  been  effected.     Loss  or 
Damage  caused  by  Lightning,  whether  the  Property  insured  be  actually  set  on  fire 
thereby  or  not,  will  be  deemed  to  be  Loss  or  Damage  within  the  meaning  of  this  policy. 

4.  This  policy  will  not  be  in  force  as  to  any  Property  hereby  insured  the  right  or 
title  to  which,  or  the  right  to  possession  of  which,  shall  have  passed  or  shall  pass  from  the 
Insured  to  any  other  person,  otherwise  than  by  Will  or  operation  of  Law,  unless  and  until 
notice  of  such  change  shall  have  been  given  to  the  Company  and  the  continuance  of  the 
insurance  in  favour  of  such  other  person  shall  have  been  declared  by  a  Memorandum 
endorsed  hereon  by  or  on  behalf  of  the  Company. 

5.  On  the  happening  of  any  Loss  or  Damage  to  any  Property  hereby  insured,  the 
Insured  is  forthwith  to  give  notice  in  writing  thereof  to  the  Company  ;    and,  within 
fifteen  days  at  latest,  to  deliver  to  the  Company  as  particular  and  detailed  an  account, 
in  writing,  as  reasonably  practicable  of  such  Loss  or  Damage,  and  of  the  estimated  amount 
thereof,  having  regard  to  the  value,  at  the  time  of  the  fire,  and  of  the  several  articles  or 
matters  to  which  the  Loss  or  Damage  applies,  and  in  support  thereof    to  give  to  the 
Company  all  such  vouchers,  proofs,  and  explanations  as  may  be  reasonably  required, 
together  with,  if  required,  a  statutory  declaration  of  the  truth  of  such  particulars  and 
estimate  ;   and  the  Insured  shall  produce  to  the  Company,  or  their  Agents  in  that  behalf 
his  books  of  account,  and  such  other  documents  as  may  be  reasonably  required  ;    and 
in  default  thereof,  no  claim  in  respect  of  such  Loss  or  Damage  shall  be  payable  xmtil 
such  notice,  accounts,  proofs  and  explanations  respectively  shall  have  been  given,  and 
such  documents  as  aforesaid  produced. 

6.  If  the  claim  be  in  any  respect  fraudulent,  or  if  any  untrue  statement  or  representa- 
tion be  made  in  support  thereof,  or  if  the  fire  was  occasioned  by,  or  through  the  wilful 
act  or  the  procurement  or  connivance  of  the  Insured,  or  any  claimant  under  the  Policy, 
all  benefit  under  this  policy  will  be  forfeited,  and  no  claim  will  be  recoverable  by  action, 
arbitration,  or  otherwise. 

7.  The  Company  may,  if  they  think  fit,  wholly  or  in  part  rebuild,  reinstate  or  replace 
buildings,  goods,  merchandise,  and  other  the  property  damaged  or  destroyed,  or  any  part 
or  parts  thereof  respectively,  and  if  any  such  property,  or  any  part  thereof  respectively 
shall,  at  the  time  of  the  damage  or  destruction  be  to  any  extent  insured  by  any  other 
Policy,  this  Company  may  join  or  concur  with  any  other  Company  or  insurers,  in  wholly, 
or  in  part,  rebuilding,  reinstating,  or  replacing,  the  same  respectively,  or  any  part 
thereof  respectively.     If  this  Company  elect  so  to  rebiiild,  reinstate  or  replace,  or  to 
join  with  any  other  Company  or  insurers  in  rebuilding,  reinstating,  or  replacing,  no 
money  shall  be  payable  to  the  Insured  under  this  Policy,  except  in  respect  of  such  part 
(if  any)  of  the  property  hereby  insured  as  shall  not  be  so  rebuilt,  reinstated,  or  replaced, 
and  under  no  circumstances  shall  this  Company  be  liable,  or  be  called  upon,  to  pay  or 
expend  in  respect  of,  or  in  relation  to,  any  such  rebuilding,  reinstatement  or  replacement, 
or  any  expense,  or  outlay,  incidental  thereto,  more  in  the  aggregate  than  the  sum  for 
which  the  property  damaged,  or  destroyed,  and  which  the  Company  shall  have  elect  ed 
to  rebuild,  reinstate,  or  replace,  is  hereby  insured,  or  a  proportionate  part  thereof  in  cn.se 
of  any  such  other  insurance  as  aforesaid.     No  acts  done,  or  caused  to  be  dono  by  this 
Company  with  respect  to  property  damaged,  or  destroyed,  or  the  salvage  thereof  for 
the  purpose  of  ascertaining  the  extent  of  Loss,  or  Damage,  or  the  cost  of  rebuilding, 
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reinstating,  or  replacing,  shall  be  deemed  an  election  by  this  Company  to  rebuild,  re- 
instate, or  replace,  or  to  concur  therein,  and  this  Company  shall  not  be  called  upon  so  to 
elect,  unless  and  until  this  Company  shall  have  obtained  all  such  information  and  all 
such  plans  and  estimates  as  may  be  deemed  necessary  or  expedient  for  the  purpose  of 
such  election  or  otherwise. 

8.  Upon  the  happening  of  any  Loss,  or  Damage,  to  any  property  in  respect  of  which  a 
claim  shall  have  arisen,  or  may  be  alleged  to  have  arisen,  under  this  Policy,  this  Company 
may,  without  being  deemed  wrong-doers,  by  their  authorised  officers  and  servants,  or 
others,  enter  into  possession  of  the  building  or  place  in  which  such  Loss  or  Damage  has 
happened,  and  of  any  property  contained  therein  and  of  any  premises  connected  there- 
\\  it  h,  then  in  tlu>  occupation  of  1  ho  Insured,  and  may  examine, sort,  sift,  arrange,  remove 
or  otherwise  deal  \\iih.  the  contents  thereof,  and  the  building,  property,  and  effects,  in 
respect  of  which  a  chum  may  be  alleged  to  have  arisen,  and  may  keep  possession  of  such 
I'uilding  and  premises  and  other  property  and  effects,  unt.il   the  claim  is  adjusted  or 
Bottled,  and  this  Policy  shall  be  proof  of  leave  and  license  for  that  purpose. 

9.  If  at  the  time  of  Loss,  or  Damage,  happening  to  any  property  insured  by  this 
Policy,  there  shall  be  any  other  subsisting  insurance,  or  insurances,  whether  effected  by 
t  ho  Insured,  or  by  any  other  poison,  covering  i  ho  samo  property,  or  any  part  thereof, 
this  Company  shall  not  be  liable  to  pay,  or  contribute,  in  respect  of  such  Loss  or  Damage, 
more  than  its  rateable  proportion  of    the  aggregate  liability  under  all  the  insurances 
covering  such  property,  and  on  the  happening  of  any  Loss  or  Damage,  the  Insured  shall 
forthwith  give  notice  in  writing  to  the  Company  of  all  other  insurances  covering  any 
property  herebj'  insured,  and  no  claim  under  tiiis  Policy  shall  be  payable  until  such 
notice  has  been  given. 

10.  In  all  cases  where  any  other  subsisting  insurance,  or  insurances,  whether  effected 
by  the  Insured,  or  by  any  other  person,  covering  any  property  hereby  insured,  either 
exclusively,  or  together  with  any  other  property,  shall  be  subject  to  average,  the  insurance 
on  such  property  under  this  Policy  shall  be  subject  to  average  in  like  manner,  and  in 
ascertaining  the  separate  liability  of  this  Company  as  provided  in  the  last  preceding 
condition,  this  condition  as  to  average  shall  be  taken  into  account. 

11.  If  any  difference  shall  arise  between  this  Company  and  the  Insured,  or  any 
claimant  under  this  Policy,  as  to  the  amount,  or  adjustment,  of  any  Loss  or  Damage, 
or  as  to  the  fulfilment  or  non-fulfilment  of  any  of  the  conditions  of  this  Policy,  or  as  to 
any  question,  matter,  or  thing  concerning  or  arising  out  of  this  insurance,  and  no  im- 
putation of  fraud  is  made  by  the  Company,  every  such  difference,  as  and  when  the  same 
arises,  shall  be  referred  to  Arbitration,  in  accordance  with  the  provisions  of  the  Arbitra- 
tion Act,   1889,  and  this  Policy  shall    be  deemed  to  be  a  submission  to    Arbitration 
accordingly. 

12.  In  all  cases  where  this  Policy  is  void  or  has  ceased  to  be  in  force  under  any  of 
the  foregoing  conditions  all  moneys  paid  to  the  Company  in  respect  thereof  for  Premium 
or  otherwise  will  be  forfeited  to,  and  retained  by  the  Company. 

13.  No  Insurance  will  be  in  force  until  the  Premium,  or  a  deposit  on  account  thereof, 
shall  have  been  actually  paid,  and  a  receipt  for  the  same  on  the  printed  form  issued  by 
the  Company  shall  have  been  signed  by  an  authorised  Officer,  or  Agent  of  the  Company, 
and  delivered  or  sent  to  the  Insured  or  his  Agent.     No  receipt  for  renewal  of  any  Premium 
or  any  other  payments  to  the  Company  in  respect  of  this  policy,  will  be  recognised  unless 
on  the  printed  form  issued  by  the  Company  and  signed  by  a  duly  authorised  Officer  or 
Agent  of  the  Company. 

14.  Any  Warranties  to  which  the  Property  insured  or  any  item  thereof  is,  or  may  at 
any  time  be  made  subject,  shall  attach  and  continue  to  be  in  force  during  the  whole 
of  the  currency  of  the  Policy  ;    and,  notwithstanding  the  Second  Condition,  non-com- 
pliance at  any  time  with  any  of  the  Warranties  shall  be  a  bar  to  any  claim  in  respect  of 
such  property  or  item. 


V.  FORM  OF  MERCHANT'S  POLICY. 
WHEREAS 

having  paid  the  above-mentioned  Premium  to  the  -       -  COMPANY   LIMITED,  of 

LONDON,  for  insuring  from  Loss  or  Damage  by  Fire  the  Property  hereinafter  described, 

not  exceeding  the  Sum  specified  on  each  Article,  viz.  :  — 

On  Merchandise  (including  Cotton,  but  excluding  other  Vegetable  Fibres,  and  Grasses 
of  all  kinds,  Petroleum,  and  all  Mineral  and  Rock  Oils,  and  their  liquid  products, 
Nitrates  <>f  Soda  and  Potash,  and  Chlorate  of  Potash),  the  property  of  Assured,  or 
held  by  in  trust  or  on  commission,  for  which  responsible,  in 
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no  case  exceeding  the  market,  value  of  the  Goods  immediately  anterior  to  the 
Fire, 

Each  item  of  this  Insurance  is  declared  to  be  separately  subject  to  the  under- 
mentioned Conditions  of  Average  :— 

Conditions  of  Average.  1. — Whenever  a  sum  insured  is  declared  to  be  Subject  to 
Average,  if  the  Property  covered  thereby  shall,  at  the  breaking  out  of  any  Fire,  )>u 
collectively  of  greater  value  than  .such  sum  insured,  then  the  Assured  shall  be  con- 
sidered as  being  his  own  Insurer  for  the  difference,  and  shall  bear  a  rateable  share  of 
the  loss  accordingly. 

2. — But  if  any  of  the  Property  included  in  such  Average  shall,  at  the  breaking  out 
of  any  Fire,  be  also  covered  by  any  other  more  Specific  Insurance,  i.e.,  by  an  Insurance 
which  at  the  timo  of  such  Fire  applies  to  part  only  of  the  Property  actually  at  risk  and 
protected  by  this  Insurance,  and  to  no  other  Property  whatsoever,  then  this  Policy 
shall  not  insure  the  same,  except  only  as  regards  any  excess  of  value  beyond  the  amount 
of  such  more  Specific  Insurance  or  Insurances,  which  said  excess  is  declared  to  be  under 
the  protection  of  this  Policy,  and  Subject  to  Average  as  aforesaid. 

Now  BE  IT  KNOWN,  That  so  long  as  this  Policy  shall  be  in  force,  Iho  said  Company  shall 
be  subject  and  liable  to  pay  or  make  good  to  the  said  Insured,  his,  her,  or  their  Executors 
or  Administrators,  all  the  damage  and  loss  which  the  said  Insured  shall  suffer  by  Fire 
on  the  Property  hereinbefore  mentioned,  not  exceeding  on  eacli  item  respectively  the 
sum  hereinbefore  declared  to  be  insured  thereon  and  not  exceeding  in  the  whole  the 
above-mentioned  "  Sum  Insured,"  but  subject  always  to  the  conditions  on  the  face 
hereof  and  to  the  conditions  and  stipulations  of  the  said  Company  endorsed  hereon, 
which  are  to  be  taken  as  part  of  this  Policy,  and  which  constitute  the  basis  of  this 
Insurance. 

SIGNED  this  day  of  190  ,  on  behalf  of  the COMPANY 

LIMITED. 

Examined 

Director. 
Entered 

In  the  case  of  all  Insurances  the  time  of  expiry  is  Four  o'clock  in  the  afternoon  of 
the  day  specified  in  the  Policy. 

The  Renewal  Premiums  on  Annual  Policies  must  be  paid  within  fifteen  days  after 
the  expiration  of  each  year  or  the  Insurance  will  be  void. 

(Indorsed  with  the  usual  conditions.) 


VI.    FORM  OF  AGRICULTURAL  POLICY. 
WHEREAS 

having  paid  the  above-mentioned  "  Present  Payment  "  to  the  •  COMPANY 

LIMITED,  of  LONDON,  and  agreed  to  pay  or  cause  to  be  paid  the  above-mentioned 
"  Annual  Payment  "  yearly,  for  insuring  from  Loss  or  Damage  by  Fire  the  Property 
hereinafter  described,  not  exceeding  the  Sum  specified  on  each  Article,  viz.  : — 

IST  ITEM. — On  Agricultural  Produce  and  Farming  Stock  (except  as  undermentioned), 
subject  to  the  Additional  Condition  printed  at  foot  hereof. 

2ND  ITEM. — On  Implements  and  Utensils  of  Husbandry  (except  machines  worked 
by  Power  including  Wind  or  Water). 

SRD  ITEM. — On  Live  Stock  (no  one  Animal  to  be  deemed  of  greater  value  than  £40). 

All  on  the  Insured's  Farm  called  Farm,  situate 

ADDITIONAL  CONDITION.— If  the  sum  insured  on  Agricultural  Produce,  either 
separately  or  in  one  amount  with  other  property,  shall,  at  the  breaking  out.  of  any 
fire,  be  less  than  three-fourths  of  the  value  of  all  the  property  insured  in  that 
amount,  then  the  Insured  shall  be  considered  as  being  his  own  Insurer  for  the 
difference  between  the  sum  insured  and  the  full  value  of  the  property  insured  at 
the  time  of  the  fire,  and  shall  bear  a  rateable  share  of  the  loss  accordingly. 
The  Insurance  by  this  Policy  does  not  include  the  following,  unless  specially  mentioned 
in  the  Policy,  and  insured  under  separate  and  distinct  items  : — 

I- — Hops  and  Grain  in  Oasts  or  Kilns  while  fire  heat  is  being  used  therein,  and  any 

other  article  in  process  of  manufacture,  and  Growing  Crops. 

II. — The  contents  of  any  Building  in  which  Hemp  or  Flax  is  scutched  or  dressed, 
or  in  which  screening  or  smutting  of  Grain,  or  dressing  of  Flour  is  done,  or 
in  which  Timber  is  sawn  by  machinery,  nor  the  contents  of  any  Building 
adjoining  another  Building  and  not  separated  therefrom  by  a  perfect  party- 
wall  of  Brick  or  Stone,  in  which  any  of  such  processes  may  be  performed. 
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III. — Tanks  and  Vessels  (with  the  material  contained  therein)  for  dipping  Hop- 
poles. 

IV. — Property  in  Thatched  Buildings  and  Agricultural  Produce  within  100  yards 
of  any  such  Tank  or  Vessel,  or  within  100  yards  of  any  line  of  Railway  or 
Railway  Siding. 

V. — Engines  or  Madame  worked  by  Power,  including  Wind  or  Water. 
Now  BE  IT  KN(i\\  N,  ilmt  so  long  as  this  Policy  shall  be  in  force  the  said  Company  shall 
be  subject  and  liable  to  ]>;iy  ami  inn  ke  good  to  the  said  Insured,  his.  her  or  their  Executors 
or  Administrators,  ;,11  i|!n  damage  and  Joss  which  tho  said  Insured  shall  suffer  by  Fire 
on  the  Property  hereinbefore  mentioned,  not  exceeding  on  each  item  respectively  the 
sum  herein!  let'oro  declared  to  he  insured  thereon,  and  not  exceeding  in  the  whole  the 
above-mentioned  "  Sum  Insured,"  but  subject  always  to  the  conditions  on  the  face 
hereof,  and  to  tho  conditions  and  stipulations  of  the  said  Company  endorsed  hereon, 
which  are  to  bo  taken  as  part  of  this  Policy  and  which  constitute  the  basis  of  this 
in-ni -a nee.  This  Policy  will  remain  in  force  so  long  only  as  the  Insured  shall,  on  or 
before  the  day  above  mentioned  in  that  behalf,  duly  pay  or  cause  to  be  paid  to  tho 
said  Company  the  said  annual  payment,  and  the  Company  shall  accept  and  receive  the 
same,  but  if  the  said  annual  payment  shall  not  be  so  made,  or  if  the  Company  shall 
not  accept  and  receive  the  same,  the  Policy  shall  be  absolutely  void. 
SIGNED  this  day  of  191  ,  on  behalf  of  the-  -  COMPANY, 

LIMITED. 

Examined 

Director. 
Entered 

In  the  case  of  all  Insurances  the  time  of  expiry  is  FOUR  O'CLOCK  in  the  afternoon  of 
the  day  specified  in  the  Policy. 

The  Renewal  Premiums  on  Annual  Policies  must  be  paid  within  FIFTEEN  DAYS  after 
the  expiration  of  each  year  or  the  Insurance  will  be  void. 

(Indorsed  with  the  tistial  conditions.) 


VII.  FORM  OF  SHOPKEEPER'S  POLICY  (MEMBERSHIP). 
WHEREAS 

(hereinafter  called  the  Insured),  hereby  agrees  to  become  a  Member  of  -  -  SOCIETY 
LIMITED  (hereinafter  called  the  Society),  and  to  contribute  to  the  assets  of  the  Society, 
in  the  event  of  its  being  wound  up  during  the  currency  of,  or  within  twelve  months 
after  the  expiration  of  this  Policy,  a  sum  not  exceeding  one  shilling. 

Now  THIS  POLICY  OF  INSURANCE  wiTNESSETH  that  in  consideration  of  the  Insured  paying 
to  the  Society  the  Premium  for  the  First  Period  above-mentioned  for  Insuring  as  here- 
inafter appears  the  following  Property,  namely  : — 

£  On    Household    Furniture,    Linen,    Wearing    Apparel,    Plate,    Wines    and 

Liquors,   China,   Glass,   Earthenware,   Looking  Glasses,   Printed  Books, 
Pictures,  Prints  and  Drawings  (not  exceeding  £  on  any  one 

Picture,  Print  or  Drawing),  Jewels,  Watches,  Clocks,  Trinkets,  Musical, 
Philosophical   and    Mathematical   Instruments,   and   Printed   Music,   all 
in    private  use  in   the  Dwelling  House  and   Shop  adjoining  and  com- 
municating, brick  or  stone  built  and  slated  or  tiled,  situate 
£  On   Trade   Fittings   and   Fixtures,   exclusive   of   Plate   Glass   Shop   Front 

therein. 

£  On  Plate  Glass  Shop  Front  therein. 

£  On  Stock  and  Utensils  in  said  Trade  therein. 

£  On  Goods  in  Trust  or  on  Commission  and  for  which  Insured  is  responsible 

therein. 

£  On  12  months'  rent  of  said  Building  subject  to  tho  annexed  Rent  Clause. 

AI  I-] MO  : — No  Pipe  Stove  allowed  except  as  stated. 

THE  SOCIETY  AGREES  WITH  THE  INSURED  (subject  to  the  terms  and  conditions 
endorsed  or  otherwise  expressed  horeon  which  are  to  be  taken  as  part  of  this  Policy), 
that  if,  after  payment  of  the  Premium  the  Property  above  described,  or  any  part  thereof, 
shall  be  destroyed  or  damaged  by  Fire  or  Lightning,  or  by  Explosion  of  Coal  Gas  or  of 
Boilers  used  for  domestic  purposes  only,  at  any  time  before  four  o'clock  in  the  afternoon 
of  the  last  day  of  the  First  Period  above-mentioned,  or  of  the  last  day  of  any  snh-e- 
<jiient  period  in  respect  of  which  the  Insured  shall  pay  to  the  Society  and  the  Society 
shall  accept  the  sum  required  by  the  Society  for  t  he  Renewal  of  this  I'olicy,  t  ho  Society 
will,  on!  ot'  its  assets  and  property  (including  uncalled  Share  Capital)  for  the  time  being, 
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pay  or  make  good  all  such  loss  or  damage  to  an  amount  not  exceeding,  during  any  one 
Period  of  Insurance,  in  respect  of  the  several  matters  specified  in  this  Policy  the  sums 
set  opposite  thereto  respectively  and  not  exceeding  in  the  whole  the  sum  of 
PROVIDED  NEVERTHELESS,  and  it  is  hereby  agreed  and  declared  that  the  Society 
is  only  liable  under  this  Policy  to  the  extent  of  its  assets  and  property  (including  un- 
called Share  Capital)  for  the  time  being,  and  that  no  Member  of  the  Society  is  liable 
individually  (save  in  respect  of  the  uncalled  capital  [if  any]  on  his  shares,  or  in  respect 
of  his  guarantee)  to  any  call  or  contribution  for  satisfying  the  demands  of  the  Insured. 
IN  WITNESS  whereof,  I  as  one  of  the  Directors  of  the  Society,  or  as  one  of  the  Members 
of  a  Local  Board,  or  as  a  person  duly  authorised  in  that  behalf  have  hereunto  set  my 
hand  this  day  of  One  thousand  nine  hundred  and 

Examined 

FOR   THE   SOCIETY, 

Entered 

Director. 
(Indorsed  with  the  usual  conditions.) 


VIII.  FORM  or  COMBINED  POLICY. 
WHEREAS 

(hereinafter  called  "  the  Insured  "),  having  by  a  proposal  in  writing  signed  by  or  on 
behalf  of  the  Insured  (which  proposal  the  Insured  has  agreed  shall  be  the  basis  of  this 
contract  and  be  held  as  incorporated  herein)  applied  to  the  -  -  COMPANY  LIMITED 
(hereinafter  called  the  Company)  and  agreed  to  pay  or  cause  to  be  paid  the  above- 
mentioned  Total  Premium  yearly  for  insurance  and  indemnity  as  hereinafter  mentioned. 

1.  Against  Loss  or  Damage  by  Fire  or  by  Lightning,  whether  accompanied  by  Fire  or 
not,  or  by  explosion  of  Gas  or  of  Domestic  boilers  : 

(a)  On  the  building  occupied  solely  as  a  Private  Dwelling-house  and 

Domestic  Offices  all  communicating  or  under  the  same  roof 
therewith,  built  of  Brick  or  Stone  with  Tiled  or  Slated  Roof, 
and  situate  £ 

(b)  On  twelve  months'  rent  of  said  Buildings,  in  proportion  to  the 

amount  insured  thereon.  In  the  event  of  loss  the  Company 
will  be  liable  only  where  the  premises  become  untenantable  and 
for  the  payment  of  such  proportion  of  the  amount  insured  on  rent  as 
the  period  which  shall  be  necessary  for  reinstatement  bears  to  the 
term  of  rent  insured  £ 

(c)  On  Household  Goods,   Linen,   Wearing  Apparel,   Printed   Books, 

Plate,  Wines  and  Liquors,  Fixtures  and  Fittings,  China,  Glass, 
Earthenware,  Looking  Glasses,  Jewels,  Watches,  Clocks, 
Trinkets,  Musical,  Mathematical  and  Philosophical  Instruments, 
Curiosities,  Prints,  Pictures,  Drawings  and  Sculpture  (no  one 
Curiosity,  Print,  Picture,  Drawing  or  piece  of  Sculpture,  in  case 
of  loss,  to  be  valued  at  more  than  £  )  ;  all  the  property 

of  the  Insured  or  of  his  or  her  Servants,  and  in  private  use  in 
the  Insured's  Dwelling-house  situate  as  aforesaid  £ 

(d)  On  Household  Goods,   Linen,   Wearing  Apparel,   Printed   Books, 

Plate,  Wines  and  Liquors,  China,  Glass,  Earthenware,  Looking 
Glasses,  Jewels,  Watches,  Clocks,  Trinkets,  and  Musical,  Mathe- 
matical and  Philosophical  Instruments,  while  in  the  said  Dwelling- 
house,  and  or  in  any  other  private  Dwelling-house  or  any 
Lodging-house,  Hotel,  Club,  Bank  or  Safe  Depository  (not  being 
part  of  a  Furniture  Depository)  in  the  United  Kingdom  to  which 
they  may  have  been  temporarily  removed,  provided  that  such 
removal  is  not  for  the  purpose  of  Sale  or  Exhibition  £ 


Permission  is  hereby  given  to  make  ordinary  alterations  and  repairs  in  the  premises  as 
described,  but  extraordinary  alterations,  repairs,  or  additions  must  be  notified  to  the  Company 
and  its  consent  obtained  by  endorsement  on  the  Policy,  and  the  payment  of  any  extra 
premium  required. 

N.B. — When  it  is  intended  to  employ  builders'  workmen  on  the  premises  (painters 
excepted)  for  a  period  exceeding  30  days,  the  occasion  will  be  deemed  extraordinary. 

The  protection  afforded  by  this  Insurance  to  property  temporarily  removed  applies 
only  if  and  so  far  as  such  property  is  not  otherwise  insured  ;  and  when  property  has 
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been  temporarily  removed  to  other  places  n  ,  |in>vi<lc'd  nndi  r  item  (<l)  the  amount  insured 
on  the  Content  3  of  the  Dwelling-house  mentioned  in  item  (</)  -hall  be  held  to  be  the  total 
sum  insured  under  items  (c)  and  (d)  less  the  value  of  property_temporarily  removed  and 
specifically  insured  under  the  said  item  (d). 

So  long  as  this  Policy  shall  bo  in  force,  the  said  Company  shall  bo  subject  and  liable 
to  make  good  to  the  said   Injured,   his,  her,  or  tlieir   Kxo.-iitor-,  or  Administrators,  by 
payment,  reinstatement  or  repair,  at    the  option  of  the  Company,  all  the  damage  and 
I"    ;  -which  the  said   Injured  -hall  Miller  by  Kiro  (othoru  i-,o  than  that  occasioned  by  or 
happening    through    Karthquake,    Kiot,    Civil    Commotion,    Foreign    Enemy,    or    other 
Military  or  I'-airped  Power)  or  by  Lightning  or  Kxplo,ion,  a-;  above  expressed  on  the 
property    hereinbefore    mentioned,    not    exceeding   on   each   item   respectively   the   sum 
hereinbefore  declared  to  be  insured  thereon,  and  not  exceeding  in  the  whole  the  total 
sum  insured. 

1 1.    Against  Loss  or  Damage  by  Burglary,  Housebreaking  and  Larceny,  or  any  attempt 
thereat : 

On    Household    Goods,    Furniture,    Linen,    Books,    Ornaments,    Clocks, 

Lamps,  Cutlery,  Electro  Plate,  China,  Gla-s,  Wines,  Liquors,  Cigars, 

\rtiele,  of  Vertu,  Bric-a-brac,  Musical  Instruments,  Prints,  Picture-;, 

Drawings,  Clothing,  Wearing  Apparel,  Cycles  and  Effects  of  Domestic 

Servants  in  said  Dwelling-house   .....  .      £ 

On  Gold  and  Silver  Plate.  Jewellery,  Personal  Ornaments,  Watches  and 
Trinkets  therein  .  •  .      £ 


No  one  Article  nirlitded  above  (Pianos  and  Organs  excepted)  shall  be  deemed  of  greater 
vahu  tlinii  ~>  per  cent,  of  the  total  sum  insured  unless  specially  named  am/  tin-  value  thereof 
*t<iti  </. 

In  the  event  of  the  promises  in  which  the  property  insured  is  situate  being  loft 
unoccupied  by  day  or  night,  for  a  period  or  periods  exceeding  in  all  sixty  days  or  nights 
in  any  one  year  of  insurance,  without  the  prior  consent  in  writing,  of  the  Company, 
.UK!  the  payment  of  an  additional  premium,  if  required,  the  Policy  shall  be  entirely 
Mi-penoVil  a  long  as  the  said  premises  shall  be  left  unoccupied. 

MKMOK  \MU  \i  : — This  Policy  shall  extend  to  and  cover  loss  or  damage  to  the  property 
in. --ured,  or  any  part  thereof  : — 

(a)  During  any  period  or  periods  not  exceeding  sixty  days  altogether  in  any 
year  of  insurance  while  in  any  Private  Dwelling  House,  Hotel,  Inn,  Boarding 
or  Lodging  House,  within  the  United  Kingdom,  other  than  the  premises  as 
defined  in  the  Schedule  endorsed  hereon,  in  which  the  Assured  at  the  time 
of  the  loss  or  damage  is  temporarily  residing. 

(6)  During  any  period  or  periods  not  exceeding  sixty  days  altogether  in  any  year 

of   insurance   when  removed   to  and  contained  within   any   other  occupied 

Dwelling   llou^i  in  the  United  Kingdom,  other  than  the  premises  as  defined 

in  the  Schedule  endorsed  hereon,  while  the  Assured's  premises  are  unoccupied. 

(c)  During  any  period  or  periods  in  any  year  of  insurance  whilst  in  the  custody 

of  a  Bank  or  Safe  Deposit. 
Thi>  pohry  shall  not  extend  to  nor  cover  :— 

(a)  Loss  or  damage  where  any  tenant  or  lodger  or  any  member  of  the  Assured's 
family  is  concerned  in  the  theft  of  any  of  the  said  property,  but  it  will 
extend  to  and  co\  or  lo,s  or  damage  where  the  theft  has  beon  expedited 
or  in  any  way  assisted  or  brought  about  by  the  said  members  of  such  family, 
they  t  liom.-ol\  o-i  not  being  the  actual  thieves. 

(6)  Loss  by  theft  nor  damage  by  thieves  upon  the  occasion  of  or  consequent  upon 
a  fire  or  explosion  within  the  promises  in  which  the  Insurod's  property  is 
situate. 

(c)  Loss  by  theft  from  garden  or  yard. 
III.  Full  and  complete  indemnity  (including  costs)  under  or    by  virtue  of  The  Work 

men's  C ponsation  Act,  HUM)  ;  The  Employers'  Liability  Act,  1880  ;  Lord  Campbell's 

Ad,  is  Hi;  The  Common  Law ;  in  respect  of  any  personal  injury,  fatal  or  non-fatal, 
which  at  any  time  or  times  durum  the  continuance  of  this  Policy,  shall  happen  to  any 
servant  while  in  employ  of  the  Insured  within  the.  moaning  of  this  Policy  ;  or  while 
so  deemed  to  be  by  law. 

The  Company  in  ca  ;os  of  non-fatal  accidents  will,  in  lieu  of  the  payment  of  half  the 
\\eokly  wages  provided  by  the  Workmen's  Compensation  Act,  I'.IUti,  allow  the  Insured 
the  full  waives  paid  during  the  period  the  servant  is  totally  incapacitated  from  work  up 
to  one  month  from  the  date  of  the  accident,  and  thereafter  the  benefits  allowed  by  the 
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Act,  and  will  reimburse  the  Insured  any  reasonable  medical  expenses  he  may  incur  in 
connection  with  such  accident  up  to  but  not  exceeding  Five  Pounds  (£5)  in  amount. 

When  the  extra  premium  above  mentioned  in  that  respect  shall  have  been  paid  to 
the  Company  and  in  consideration  thereof  this  Policy  shall  extend  to  protect  the  Insured 
against  all  liability  under  the  Workmen's  Compensation  Act,  1906,  to  persons  not  in 
the  Insured's  permanent  service,  but  temporarily  or  occasionally  employed  by  him  in 
his  capacity  of  a  private  householder. 

The  insured  shall  give  notice  to  the  Company  of  any  accident  causing  incapacity  as 
soon  as  practicable  after  same  has  come  to  his  knowledge,  and  shall  immediately  forward 
to  the  Company  every  written  notice,  or  information  as  to  any  verbal  notice  of  claim 
made  upon  him,  and  shall  render  to  the  Company,  at  the  cost  of  the  Company,  all 
reasonable  assistance  in  connection  with  any  accident,  or  any  claim  which  may  arise 
under  this  Policy.  The  Insured  shall  at  the  expiration  of  each  year  of  insurance  furnish 
a  statement  showing  the  total  number  of  persons  employed  during  the  year,  and  pay 
to  the  Company  any  additional  premium  which  may  be  due  in  respect  of  persons  em- 
ployed in  addition  to  those  on  whom  premium  shall  have  been  previously  paid  to 
which  additional  servants  it  is  hereby  agreed  that  this  Policy  shall  in  the  meantime 
apply. 

SIGNED  this  day  of  191  on  behalf  of  the  -  -  COMPANY 

LIMITED. 

Examined 
Entered 

The  time  of  expiry  of  this  Insurance  is  FOUR  O'CLOCK  in  the  afternoon  of  the  day 
specified  in  the  Policy. 

(Indorsed  on  the  Policy.) 
GENERAL   CONDITIONS. 

This  policy  will  remain  in  force  so  long  only  as  the  Insured  shall  on  or  before  the  day 
mentioned  above  in  that  behalf  duly  pay  or  cause  to  be  paid  to  the  said  Company  the 
said  annual  payment  and  the  Company  shall  accept  and  receive  the  same,  but  if  the  said 
annual  payment  shall  not  be  so  made  or  if  the  Company  shall  not  accept  and  receive 
the  same  the  Policy  will  be  absolutely  void. 

Further  this  Policy  shall  not  extend  to  nor  cover — 

(a)  Loss  or  damage  arising  while  the  premises  are  in  the  occupation  of  a  Sub- 

tenant. 

(b)  Loss  or  damage  occasioned  by  hostilities,  riots,  or  civil  commotion,  or  loot, 

sack  or  pillage  in  connection  therewith. 

(c)  Loss  or  damage  to  deeds,  bonds,  bills  of  exchange,  promissory  notes,  money 

or  security  for  money,  stamps  or  stamp  collections,  manuscripts,  documents 
of  title  to  property,  contracts  or  business  books. 

The  liability  of  the  Company  for  loss  in  any  one  period  covered  by  a  single  premium 
shall  not  exceed,  in  respect  of  each  description  of  property,  the  sum  insured  thereon,  all 
sums  from  time  to  time  paid  to  the  Insured  by  virtue  of  this  Policy  in  any  period  covered 
by  a  single  premium  being  accounted  in  diminution  of  the  amount  insured  for  such 
period. 

In  the  event  of  loss  or  damage  the  Insured  shall  immediately  give  notification  to 
the  Company  of  the  occurrence,  and  shall  deliver  within  thirty  days,  or  such  further  time 
as  the  Company  may  allow,  a  claim  with  such  detailed  particulars  and  such  proof  as  may 
be  reasonably  required  ;  and  if  such  claim  be  in  any  respect  fraudulent,  or  any  fraudulent 
devices  be  vised  by  the  Insured  or  any  one  acting  on  his  or  her  behalf  to  obtain  any 
benefit  under  this  policy,  all  benefit  thereunder  shall  be  forfeited. 

The  Company  may,  at  any  time  after  the  loss  or  damage,  enter  upon  the  premises 
and  take  and  keep  possession  of  the  insured  property  and  deal  with  the  salvage,  and  this 
Policy  shall  be  proof  of  leave  and  license  for  such  purpose  ;  and  if  the  Insured,  or  any  one 
acting  on  his  or  her  behalf,  shall  obstruct  or  prevent  the  Company  from  so  doing,  all 
benefit  under  the  Policy  shall  be  forfeited.  No  property  may  be  abandoned  to  the 
Company. 

If  at  the  time  of  the  loss  or  damage  there  shall  be  any  other  subsisting  insurance 
covering  such  loss  or  damage,  the  Company  shall  not  be  liable  for  more  than  their 
rateable  proportion  thereof. 

In  the  event  of  a  difference  arising  out  of  this  Policy,  such  difference  shall  be  referred 
to  the  decision  of  a  single  Arbitrator  to  be  appointed  by  the  parties  in  difference,  but  if 
such  parties  do  not  concur  in  the  appointment  of  a  single  Arbitrator  then  the  difference 
shall  be  referred  to  two  Arbitrators  or  their  Umpire,  one  of  such  two  Arbitrators  to  be 
appointed  in  writing  by  each  party  and  the  obtaining  of  the  award  of  such  Arbitrator 
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or  Arbitrators,  or  Umpire,  as  tlio  case  may  be,  shall  bo  a  condition  precedent  to  the  com- 
mencement of  any  legal  proceedings  in  respect  of  such  difference. 


IX.  FORMS   OF    SPECIAL   CONDITIONS. 

FALLEN  BUILDINGS  CLAUSES. 

(1)  The  Insurance  does  not  under  any  circumstances  cover  loss  or  damage  occasioned 
by  or  happening  through  the  fall  of  any  building  or  part  thereof  except  as  the  result  of 
firo. 

(2)  If  a  building  or  any  part  thereof  shall  fall,  exce|  if  a  3  a  result  of  a  fire,  all  insurance 
by  this  Company  on  it  or  its  content.-;  shall  immediately  cease  and  determine. 

(.'{)  If  Ilie  whole  or  any  part  of  any  I  Building  lierel>y  in-ured  or  containing  property 
hereby  insured  or  the  whole  or  any  part  of  any  Building  of  which  it  is  part  shall  fall 
or  become  displaced,  all  Insurance  by  this  Policy  on  it  or  its  contents  shall  cease  unless  the 
Insured  shall  provo  that  the  fall  or  displacement  was  caused  by  fire. 

EARTHQUAKE,  ETC.,  CLAUSES. 

(1)  The  Insurance  does  not  cover  loss  or  damage  by  fire  during  (unless  it  be  proved 
by  the  Insured  that  the  loss  or  damage  was  not  occasioned  thereby)  or  in  consequence  of 

(a)  Subterranean  Firo,  Earthquake,  Hurricane,  Volcanic  Eruption,  or  other  Con- 

vulsion of  Nature  ; 

(b)  Invasion,  Act  of  Foreign  Enemy,  Riot,  Civil  Commotion,  Rebellion,  Insurrection, 

Military  or  Usurped  Power  or  Martial  Law. 

(2)  This  Insurance  does  not  cover  loss  or  damage  directly  or  indirectly  proximately 
or  remotely  occasioned  or  contributed  to  by  or  arising  out  of  or  in   connection   with 
hurricane  volcanic  eruption  earthquake  shock  or  other  convulsion  of  nature  or  by  any 
consequence  of  any  of  the  said  occurrences  and  loss  or  damage  by  any  fire  (however 
such  fire  may  bo  caused  and  whether  originating  in  a  building  hereby  insured  or  contain- 
ing properly  hereby  insured  or  elseu  hero)  existing  or  arising  at  the  time  of  or  within 
twenty-four  hours  after  any  hurricane  volcanic  eruption  earthquake  shock  or  other 
convulsion  of  nature  shall  be  deemed  to  have  been  caused  by  such  hurricane  volcanic 
eruption  earthquake  shock  or  other  convulsion  of  nature  unless  the  Insured  shall  prove 
that  within  one  kilometre  of  the  property  claimed  for  not  more  than  three  buildings 
were  damaged  l>y  or  in  con.-equenco  of  the  lire  or  lire  is  so  existing  or  arising. 

(3)  The  insurance  does  not  cover  loss  or  damage  directly  or  indirectly  proximately 
or  remotely  occasioned  or  contributed  to  by  or  arising  out  of  or  in  connection  with  any 
invasion  act  of  any  foreign  enemy,  military,  naval,  or  usurped  power,  martial  law,  riot, 
civil  commotion,  rebellion,  insurrection,  or  the  burning  of  property  by  order  of  any 
public  authority  or  by  any  consequence  of  any  of  the  said  occurrences  or  loss  or  damage 
arising  during  any  abnormal  conditions  whether  physica  I  or  otherwise  connected  \\  it  h  any 
of  the  said  occurrences.     In  the  event  of  the  Insured  making  any  claim  for  loss  or  damage 
under  this  Policy  he  shall  if  so  required  by  the  Company  prove  that  the  loss  or  damage 
arose  independently  of  and  not  in  connection  with  and  was  not  directly  or  indirectly 
proximately  or  remotely  occasioned  or  contributed  to  by  any  of  the  said  occurrences 
or  any  consequence  thereof  and  did  not  arise  during  any  abnormal  conditions  whether 
physical  or  otherwise  connected  therewith  and  in  default,  of  such  proof  the  Company 
shall  not  bo  liable  for  such  loss  or  damage  or  any  part  thereof. 

MARINE  CLAUSE. 

The  Insurance  does  not  cover  any  loss  or  damage  to  property  which,  at  the  time 
of  the  happening  of  such  loss  or  damage,  is  insured  by  or  would,  but  for  the  existence 
of  this  Policy,  be  insured  by  any  Marine  Policy,  or  Policies  except  in  respect  of  any 
excess  beyond  the  amount  which  would  have  been  payable  under  the  Marine  Policy  or 
Policies  had  this  Insurance  not  been  effected. 

CANCELMENT  CLAUSE. 

The  Insurance  may  be  terminated  at  any  time  at  the  request  of  the  Insured,  in  which 
case  the  Company  will  retain  the  cu  .lomary  short  period  rate  for  the  time  the  Policy 
has  been  in  force.  The  Insurance  may  also  at  any  time  be  terminated  at  the  option 
of  the  Company,  on  notice  to  that  effect  being  given  to  the  Insured,  in  which  case  the 
Company  shall  be  liable  to  repay  on  demand  a  rateable  proportion  of  the  premium  for 
the  unoxpired  term  from  the  date  of  the  cancelment. 

AVERAGE  CLAUSES.     See  p.  467,  ante. 
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X.  FORM  OF  LLOYD'S  POLICY. 
Lloyd's  Fire  Policy  No. 

Be  it  known  that 

of 

have  paid          per  cent,  premium  or  consideration  to  us  who  have  hereunto  subscribed 

our  names  to  insure  from  loss  or  damage  by  fire. 

£  on  Contents,  risk  situate  as  above. 

From  the  day  of  19       to  the 

days  of  grace  allowed  for  renewal. 

Now  know  ye,  that  we  the  Insurers  do  hereby  bind  ourselves,  each  for  his  own  part, 

and  not  one  for  another,  our  heirs,  executors,  administrators  and  assigns,  to  pay  and 

make  good  to  the  said  assured,  his  or  her  heirs,  executors,  administrators  and  assigns, 

all  such  damage  and  loss  by  fire  within.  days  after  such  loss  is  proved  ;    arid 

that  in  proportion  to  the  several  sums  by  each  of  us  subscribed  against  our  respective 

names,  n6t  exceeding  the  respective  sums  aforesaid,  as  may  happen  to 

the  subject  matter  of  this  insurance,  or  any  part  thereof,  during  the  continuance  of 

this  policy. 

[No  claim  to  attach  to  this  policy  for  Insurrection,  Riots,  Civil  Commotion,  or 
Military  or  Usurped  Power.] 

[If  the  Assured  shall  make  any  claim  knowing  the  same  to  be  false  or  fraudulent 
as  regards  amount  or  otherwise,  this  policy  shall  become  void,  and  all  claim  thereunder 
shall  be  forfeited.] 

[Subject  to  average,  viz.  Whenever  a  sum  insured  is  declared  to  be  subject  to 
average,  if  the  property  covered  thereby  shall  at  the  breaking  out  of  any  fire  be  collec- 
tively of  greater  value  than  such  sum  insured,  then  the  Assured  shall  be  considered  as 
being  his  own  insurer  for  the  difference  and  shall  bear  a  rateable  share  of  the  loss 
accordingly.] 

IN  WITNESS  whereof  we  have  subscribed  our  names  and  sums  of  money  by  us 
insured. 

Dated 


XI.  FORM  OF  CLAIM. 

Agency. 
Claim  under  Fire  Policy,  No. 

I/WE  ,  now  residing  at 

being  the  Insured  under  the  above-mentioned 

Policy,  do  hereby  declare  that,  on  or  about  o'clock       m.,  on 

the  day  of  ,  191   ,  a  Fire  occurred  at 

occasioned  to  the  best  of  my/our  belief,  by  [Here  state  cause  of  accident. 
If  any  suspicion  of  Incendiarism  it  should  be  mentioned.]  the  premises  at  the  time  of  the 
Fire  being  occupied  a,s[The  occupancy  of  the  whole  of  the  premises  mustbe  given  and  not 
of  the  part  only  occupied  by  the  Claimant}.  And  I/We  further  declare  that  the  articles 
mentioned  on  the  other  side,  and  Insured  under  the  item  of  the  aforesaid 

Policy,  were  destroyed  or  damaged  by  the  said  Fire  ;  that  at  the  time  thereof  they 
were  respectively  of  the  values  stated  under  the  head  "  Value  of  Property  at  time  of 
Fire,"  and  that,  in  consequence  of  such  damage,  claim  is  hereby  made  for  the  sums 
stated  in  said  list  under  the  head  "  Amount  claimed  ;  "  that  the  claim  is  made  by 
me/us  as  ,  [Insert  "  Proprietor,"  "  Lessee,"  or  "  Mortgagee,"  as  the  case 

may  be]  and  that  no  person  is  interested  in  the  said  property  except 
[Insert  "  myself,"  or  "  ourselves,"  and  the  names  of  Mortgagors,  Mortgagees,  Lessors,  or 
Lessees,  or  joint  proprietors  (if  any)]  and  that  it  is  not  Insured  in  any  other  Company 
by  me/us  or  any  other  person,  except  as  undermentioned. 
Dated  this  day  of  191   . 

Signature  of  the  Claimant 


Statement  of  Insurances  in  Force  upon  the  Property  Destroyed  or  Damaged  by  Fire. 

£  in  the COMPANY  LIMITED,  by  Policy  No. 

£  in  the 

£  in  the 

£  in  the 
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Instructions  Regarding  Claim*. 
The  following  particulars  are  required  at  the  expense  of  the  Insured  :— 

For  Building  Claims — 

(1)  A  tradesman's   estimate    giving  dimensions    and    prices  of    the  work   required 

to  place  the  building  in  the  same  state  of  repair  as  before  the  Fire.     No 
contemplated  improvements  to  be  included  in  the  estimate. 

(2)  The  value  immediately  before  the  fire  of  each  of  the  buildings  insured  (exclusive 

of  land),  having  regard  to  its  condition  and  dilapidations. 

(3)  Statement  as  to  whether  the  Insured  holds  the  property  as  Lessor,   Lessee, 

Mortgagor,  or  Mortgagee. 

For  Furniture  and  Stock  Claim,?— 

(1)  List  of  articles  damaged  or  destroyed. 

(2)  Cost  price  of  each,  and  when  bought. 

(3)  Value  of  each  at  time  of  fire,  after  deduction  for  depreciation  by  past  tear  and 

wear,  or  by  time  in  stock. 

(4)  Value  of  salvage. 

For  Farming  Stock  Claims — 
Produce. 

(1)  Quantity  destroyed,  with  market  value  at  time  of  fire. 

(2)  Deduction  or  cost  of  threshing  and  taking  to  market. 

(3)  Quantity  partially  damaged,  with  estimate  of  the  deterioration. 

(4)  Value  of  the  whole  produce  in  stacks  and  ricks,  and  in  barns  and  other  buildings, 

at  time  of  fire. 

(5)  Value  of  all  implements  on  the  farm  at  time  of  fire. 

Implements. 

(1)  List  of  articles  damaged  or  destroyed. 

(2)  Cost  price,  and  when  bought. 

(3)  Value  at  time  of  fire,  after  deductions  for  tear  and  wrear. 

(4)  Value  of  salvage. 

(5)  Cost  of  repairing  any  that  are  not  entirely  destroyed. 

Live  Stock. 

(1)  Market  value  at  time  of  fire. 

(2)  Value  of  hides  and  carcases. 

(3)  Where  the  claim  is  for  an  animal  killed  by  lightning,  a  certificate  will  be  required 

from  a  veterinary  surgeon,  or  other  competent  party,  to  the  effect  that  the 
animal  died  by  direct  lightning-stroke,  and  not  by  disease  or  by  accident 
caused  by  fright. 
(A  form  for  particulars  of  the  claim  follows.) 


XII.  FORM  OF  AGREEMENT  IN  RESPECT  or  A  CLAIM. 

To 
Gentlemen, 

willing  and  hereby  agree  to  accept  the  sum  of 

in  full  discharge  of  all  claim  under  Polic        No.  for  loss  and  damage 

that  took  place  on  the  and  hereby  declare  that  the  above  Polic         the 

only  one  in  force  that  have  effected  or  held  with  any  Insurance  Company  upon  the 

property  for  which  such  claim  is  made 

Yours  truly, 

£ 


XIII.  FORM  OF  RECEIPT  FOR  POLICY  MONEYS. 
£  19 

RECEIVED  from  the  -     -  Company,  Limited,  the  Sum  of 

in  payment  of  all  cluini,  upon  the  said  Company  for  all  loss  or  damage  and  c.r.prnws  caused 
by  the  fire  which  occurred  on  the  day  of  19     ,  to  property  insured 

under  Polic        No.  and  of  which  claim  this  receipt  is  a  full  and  final  discharge. 

And  it  is  hen  >i;/  <n/re.ed  that  the  sum  insured  by  each  item  of  the  said  Polic         shall  stand 
n  '/uccd  by  the  amount  paid  under  the  same,  until  the  date  of  the  next  renewal. 

WITNESS— 

Name  Signature 

Address 
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PRINCIPLES  COMMON  TO  DIFFERENT  BRANCHES  OF  INSURANCE  LAW. 

IN  view  of  the  fact  that  the  whole  field  of  fire  insurance  law  is  not  covered 
by  decided  cases,  it  is  desirable  to  consider  how  far  the  citation  of  authorities 
upon  other  branches  of  insurance  is  permissible,  and  how  far  such  authorities 
may  be  taken  as  laying  down  general  rules  which  are  applicable  to  fire  in- 
surance equally  with  the  branch  of  insurance  specifically  discussed. 

A  collection  of  the  cases  in  which  general  principles  applicable  to  all 
branches  of  insurance  law  have  been  enunciated,  or  in  which  the  Court 
has  professed  to  seek  guidance  from  branches  of  insurance  law  other  than 
that  under  consideration,  may  therefore  be  of  assistance  (a). 

Every  contract  of  insurance  is  a  contract  to  pay  a  sum  of  money  upon 
the  happening  of  a  given  event,  which  event  must  have  some  amount  of 
certainty  about  it,  and  must  be  of  a  character  more  or  less  adverse  to  the 
interest  of  the  assured  (6).  There  are,  however,  two  main  classes  of  contracts 
to  be  distinguished  (c),  namely— 

(1)  Those  which  are,  in  the  strict  sense  of  the  word,  contracts  of  indemnity, 
the  amount  recoverable  by  the  assured  being  measured  by  the  extent  of 
his  loss.     Such  contracts  are  the  contracts  of  marine  insurance,  fire  insurance, 
burglary  insurance,  employers'  liability  insurance,  solvency  insurance,  and 
the  like,  in  which  the  assured  must  prove  not  only  that  the  given  event  has 
happened,  but  also  that  he  has  sustained  a  loss  in  consequence. 

(2)  Those  which  are  not,  in  the  strict  sense  of  the  word,  contracts  of 
indemnity  since  the  amount  recoverable  is  not  measured  as  a  rule  by  the 
extent  of  the  assured's  loss.   Such  contracts  are  the  contracts  of  life  assurance 
and  personal  accident  insurance,  in  which  the  happening  of  the  given  event  is 
sufficient  to  give  rise  to  a  claim  (d). 

Though  the  connection  between  the  members  of  the  respective  classes 
is  necessarily  more  close,  there  are  certain  elements  common  to  all  contracts 
of  insurance,  namely— 

(1)  The  form  of  the  contract.  Every  contract  of  insurance  is,  as  a  rule, 
expressed  in  a  written  instrument  or  policy.  The  same  principles  may  there- 
fore be  regarded  as  applicable  not  only  to  questions  arising  out  of  the  fact 
that  the  contract  has  been  reduced  to  writing,  such  as,  for  instance,  the 
rectification  or  cancellation  of  the  policy,  or  its  avoidance  on  the  ground  of 

(a)  The    cases    cited    in    the    following  (6)  Prudential  Insurance  Co.  v.   Inland 

pages   are     insurance   cases  in   the   strict  Revenue  Commissioners,  [1904]  2  K.  B.  659 

sense    of    the    word;    cases  which    merely  (life    assurance),   per    CHANNELL,     J.,    at 

illustrate     the      application      of     general  p.   664. 

principles  of  law  to  insurance  are  excluded.  (c)  Compare    Kaifncr  v.   Preston  (1881), 

No  attempt  has  been  made  to  work  out  18  Ch.  D.  1,  C.  A.,  per  JAMES,  L.J.,  at  p.  3. 

in  detail    the  resemblances  or  differences  (d)  Insurances     of     these     classes     are 

between  the  various  branches  of  insurance  rather  to  be  regarded  as  forms  of  invest- 

law.  ment  than  as  contracts  of  insurance. 
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a  material  alteration  (e),  but  also  to  any  question  relating  to  the  construction 
of  the  language  used  by  the  parties,  such  as,  for  instance,  whether  a  recital 
in  the  policy,  if  under  seal,  operates  as  an  estoppel  against  the  insurers  (/), 
or  whether  a  stipulation  is  a  condition  precedent  (g). 

(2)  The  premium.  The  rules  by  which  it  is  to  be  determined  whether  a 
premium  has  been  duly  paid  must  necessarily  be  similar,  whether  relating  to 
the  form  or  time  of  payment,  or  to  the  consequences  of  non-payment  (h) 
and  the  effect  of  days  of  grace  (t).  In  the  same  way  the  right  to  a  return  of 
[Hvimiiin  must  in  every  case  depend  upon  similar  circumstances  (k). 

(.'{)  The  necessity  for  good  faith.  All  cases  relating  to  the  general  obliga- 
1  ion  of  good  faith  and  the  effect  of  a  failure  to  perform  it  are  equally  authori- 
tative in  every  branch  of  insurance  (I). 

(4)  The  cause  of  action.  The  right  to  recover  under  every  policy  of 
insurance  depends  upon  the  happening  of  the  particular  event.  It  is  there- 
fore the  happening  of  this  event  and  not  the  failure  of  the  insurers  to  pay 
which  gives  rise  to  the  assured's  cause  of  action  (m). 

There  are,  however,  certain  differences  in  detail  in  the  application  of 
these  principles.  Thus,  it  is  the  rule  in  marine  insurance  that  every  material 
representation  made  by  the  assured  during  the  negotiations  must  be  true  (n), 
and  not  merely  honestly  made,  as  in  the  case  of  life  assurance  (o)  or  fire 
insurance  ( p).  In  marine  insurance  the  contract  must  be  contained  in  a 


(e)  Collett  v.  Morrison  (1851),  9  Hare 
162  (life  assurance),  following  Motteux  v. 
London  Assurance  (1739),  1  Atk.  545 
(marine  insurance). 

( /  )  Equitable  Fire  and  Accident  Office, 
Ltd.  v.  The  Ching  Wo  Hong,  [1907]  A.  C. 
96,  P.  C.,  disapproving  Roberts  v.  Security 
Co.,  Ltd.,[lSQl[  1  Q.  B.  111,C.A.  (burglary 
insurance). 

(g)  Thomson  v.  Weems  (1884),  9  A.  C. 
671  (life  assurance),  per  Lord  BLACKBURN, 
at  p.  684  ;  Hambrough  v.  Mutual  Life 
Insurance  Co.  of  New  York  (1895),  W.  N. 
18,  C.  A.  (life  assurance),  following  Ncw- 
fitntl,  /•'//•<  Insurance  Co.  v.  Macmorran 
and  Co.  (1815),  3  Dow.  255  H.  L.  ;  Ander- 
son v.  Fitzgerald  (1853),  4  H.  L.  Cas.  484 
(life  assurance),  distinguished  in  Stokes  v. 
Cox  (1856),  1  H.  &  N.  533  Ex.  Ch.  ; 
Barnard  v.  Faber,  [1893]  1  Q.  B.  340,  C.  A., 
approved  in  Ellingcr  and  Co.  v.  Mutual 
Life  Insurance  Co.  of  New  York,  [1905] 
1  K.  B.  31,  C.  A.  (life  assurance)  ;  London 
Guarantie  Co.  v.  Fearnley  (1880),  5  A.  C. 
!>11  (guarantee  policy),  citing  Worsloj  v. 
Wood  (1790),  (i  T.  R/710. 

(h)  Compare  Browne  v.  Price  (1858), 
4  C.  B.  (N.  s.)  595  (life  assurance). 

(i)  Simpson  v.  Accidental  Death  Insur- 
ance Co.  (1857),  2  C.  B.  (N.  s.)  257  (life 
assurance),  following  Salvin  v.  James 
(1805),  6  East.  571,  and  distinguishing 
Doe  d.  Pitt  v.  Shewin  (1811),  3  Camp. 
134  ;  Want  v.  Blunt  (1810),  12  East,  183 
(life  assurance),  applying  Tarleton  v. 
Stani forth  (1796),  1  Bos.  &  P.  471  Ex.  Ch. 

(k)  Tyrie  v.  Fletcher  (1777),  Cowp.  666 
(mai-im-  insurance),  per  Lord  MANSFIELD, 
C.J.,  at  p.  668. 


(I)  London  Assurance  v.  Mansel  (1879), 
11  Ch.  D.  363  (life  assurance),  per  JESSEL, 
M.R.,  at  p.  367,  following  Dalglish  v. 
Jarvie  (1850),  2  Mac.  &  G.  231  (injunction), 
per  ROLFE,  B.,  at  p.  243,  Moens  v.  Hey- 
worth  (1842),  10  M.  &  W.  147  (contract), 
per  PARKE,  B.,  at  p.  157,  and  Lindenau  v. 
Desborough  (1828),  8  B.  &  C.  591  (life 
assurance),  per  BAYLEY,  J.,  at  p.  586 ; 
Jones  v.  Provincial  Insurance  Co.  (1857), 
3  C.  B.  (N.  s.)  65  (life  assurance),  citing 
Bufe  v.  Turner  (1815),  6  Taunt.  338  ; 
Hough  v.  Guardian  Fire  and  Life  Assurance 
Co.  (1902),  18  T.  L.  R.  273,  following 
Bawden  v.  London,  Edinburgh,  and  Glas- 
gow Insurance  Co.,  [1892]  2  Q.  B.  534,  C.  A. 
(accident  insurance)  ;  Re  Universal  Non- 
Tariff  Fire  Insurance  Co.,  Forbes  and  Co.'s 
Claim  (1875),  L.  R.  19  Eq.  485,  referring 
to  Anderson  v.  Fitzgerald  (1853),  4  H.  L. 
Cas.  484  (life  assurance),  and  Bates  v. 
Hewitt  (1867),  L.  R.  2  Q.  B.  595  (marine 
insurance). 

(m)  Butler  v.  Fox  (1849),  7  C.  B.  970 
(marine  insurance),  approving  Cailland  v. 
Champion  (1797),  7  T.  R.  205  (life  assur- 
ance). 

(n)  Marino  Insurance  Act,  1906  (6  Edw. 
7,  c.  41),  s.  20  (1). 

(o)  Wheelton  v.  Hardisty  (1858),  8 
E.  &  B.  232,  297  (life  assurance),  where 
the  Court  refused  to  apply  the  marine 
rule  ;  Fowkes  v.  Manchester  and  London 
Assurance  Association  (1863),  3  B.  &  S. 
917  (life  assurance),  per  BLACKBURN,  J., 
at  p.  928  ;  Thomson  v.  Weems  (1884), 
9  A.  C.  671  (life  assurance),  per  Lord 
BLACKBURN,  at  p.  684. 

(  p)  For  a  discussion  of  the  question  as 
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stamped  policy,  and  an  action  cannot  therefore  be  brought  upon  the  slip 
unless  it  is  duly  stamped  (q)  ;  in  fire  insurance,  on  the  other  hand,  the  action 
may  be  brought  without  a  policy  being  issued  or  the  slip  being  stamped  (r). 
Where  any  question  of  indemnity  arises  the  two  main  branches  of  in- 
surance law  part  company.  Those  contracts  of  insurance  which  are  contracts 
of  indemnity  are,  however,  in  general  governed  by  the  same  rules,  subject 
to  differences  in  detail  (s).  Where  a  question  depends  upon  the  application 
of  the  principle  of  indemnity  to  a  particular  state  of  facts,  any  case  which 
purports  to  apply  the  same  principle  to  analogous  facts  is  of  assistance, 
whatever  may  be  the  precise  branch  of  insurance  to  which  it  relates.  The 
principal  questions  which  may  arise  in  this  connection  are  the  following, 
namely  :— 

(1)  The  nature  of  an  insurable  interest.     Since  the  assured's  right  of 
indemnity  depends  upon  his  relation  to  the  object  exposed  to  peril,  any  case 
which  deals  with  the  nature  of  the  relation  required  in  any  particular  branch 
of  insurance  to  constitute  an  insurable  interest  may  be  regarded  as  generally 
applicable,   notwithstanding   the  difference  in  the   perils  actually  insured 
against  (t). 

(2)  The  cause  of  the  loss.     The  assured  is  only  indemnified  against  loss 
occasioned  by  a  particular  event  and  not  against  loss  generally.     The  same, 
principles  are,  therefore,  to  be  applied  in  determining  whether  the  loss  falls 
within  the  scope  of  the  insurance  (u)  as  being  attributable  to  the  peril  insured 
against,  or  whether  it  must  be  attributed  to  some  other  cause  excepted  from 
or  falling  outside  of  the  policy  (x). 

(3)  The  fact  of  the  loss  and  its  extent.     The  assured  must  therefore 
prove  the  existence  of  his  insurable  interest  at  the  time  of  the  loss  (?/).     In 
some  cases,  however,  he  may  be  able  to  recover  not  only  the  value  of  his  own 
interest,  but  also  the  value  of  the  interests  of  other  persons  (z). 

(4)  Transfer  of  interest.     A  transfer  of  the  subject-matter  unaccompanied 
by  an  assignment  of  the  policy  puts  an  end  to  the  liability  of  the  insurers 
under  the  policy,  whether  it  is  a  marine  or  a  fire  policy,  as  against  both  the 
assured  and  the  transferee  (a). 

(5)  Subrogation  and  indemnification  aliunde  (b). 

to  which  rule  is  applicable  in  the  case  of  Insurance  Co.  v.  Smith  (1881),  6  Q.  B.  D. 

fire  insurance,  see  note  (i),  p.  143,  ante.  561). 

(q)  Marine     Insurance     Act,     1906     (6  (y)  In  this  respect  life  assurance  differs 

Edw.  7,  c.  41),  s.  22.  from  fire  and  marine  insurance  (Dalby  v. 

(r)   Thompson     v.     Adams     (1889),     23  India    and    London    Life    Assurance    Co. 

Q.  B.  D.  361.  (1854),  15C.B.  365  Ex.  Ch.  (life  assurance), 

(s)  Grover  and  Grower,  Ltd.  v.  Mafhews  per  PARKE,  B.,  at  p.  387). 
(1910),  15  Com.  Cas.  249,  per  HAMILTON,  J.,  (z)  Ebs worth    v.     Alliance    Marine    /fl- 
at p.  259.  surance   Co.    (1873),    L.    R.    8    C.    P.    596 

(t)  Castellain     v.     Preston     (1883),     11  (marine    insurance),    following    Waters    v. 

Q.  B.  D.  380,  C.  A.,  per  BOWEN,  L.  J.,  at  Monarch  Fire,  etc.,  Assurance  Co.  (1856), 

p.    397;    Seagrave  v.    Union   Marine  In-  5  E.   &   B.    870,  and  London  and  North  - 

surance   Co.    (1866),    L.    R.    1    C.    P.    305  Western  Rail.  Co.  v.  Glyn  (1859),  1  E.  &  B. 

(marine  insurance),    approving   Marks   v.  652. 

Hamilton  (1852),  7  Ex.  Ch.  323.  (a)  Rayner  v.  Preston  (1881),  11  Ch.  D. 

(u)  Re  Wright  and  Pole  (1834),  1  A.  &  E.  1,  C.  A.,  approving  Powles  v.  Innes  (1843), 

621,     distinguishing     Flint     v.     Flemyng  11  M.   &  W.    10  (marine  insurance),  and 

(1830),  1  B.  &  Ad.  65  (marine  insurance).  North   of  England  Pure   Oil  Cake  Co.   v. 

(x)  Thus,  the  fact  that  the  loss  is  attri-  Archangel   Maritime  Insurance  Co.  (1875) 

butable  to  negligence  is  immaterial  both  L.   R.    10   Q.    B.    249   (marine  insurance), 

in  marine  and  in  fire  insurance  (Trinder,  and  criticising  Durrani  \.  Friend  (1851), 

Anderson,   and   Co.    v.    North   Queensland  5  De  G.  &  Sm.  343  (marine  insurant- 1. 

Insurance    Co.    (1897),    2    Com.    Cas.    21  C,  (b)  Castellain     v.     Proton,     supra,    ex- 

(marine     insurance),     applying     Midland  plaining    Randal    v.     Cockran    (174S),     1 
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(0)  Contribution  (c}. 

There  are.  however,  certain  cases  in  which  marine  insurance  differs  from 
fire  insurance.  Thus  :— 

(1)  The  principle  by  which  a  marine  policy  is  avoided  by  a  deviation 
from  the  voyage  contemplated  (d)  does  not  apply  to  alterations  in  the  risk 
insured  by  a  fire  policy  (e). 

(•2)  A  marine  policy  effected  by  an  agent  may  (/  ).  but  a  tire  policy  can- 
not (g),  be  ratified  by  the  principal  after  loss. 

(.'))  A  marine  policy  is  always  subject  to  average,  but  a  lire  policy  is  not. 
unless  there  is  an  express  condition  to  that  effect  (//). 

(4)  in  an  action  upon  a  fire  policy  the  right  of  discovery  is  more  limited 
than  in  an  action  upon  a  marine  policy,  and  no  order  analogous  to  that  for 
discovery  of  ship's  papers  will  be  made  (?'). 


Ves.  Sen.  98  (marine  insurance),  and 
Burnand  v.  Rodocanachi  (1882),  7  A.  C. 
333  (marine  insurance)  :  Yaten  v.  ]l7////< 
(1838).  4  Bing.  (N.  c.)  272  (marine  in- 
surance)  :  llnnlin  v.  Potter  (1873),  L.  R. 
fi  H.  L.  83  (marine  insurance),  and  Simpson 
v.  Tin. HiKon  (1877),  3  A.  C.  070,  ap- 
proving Mason  v.  Sainsbury  (1782),  3 
Dong.  61,  and  Clarke  v.  Bh/tliimj  (In- 
feo6itonte)(1823),  2B.  &  C.  254  ;  Morgans. 
1'i'ici  ( 1849),  4  Ex.  015  (marine  insurance), 
approvi  i  ig  ( 'larke  v.  Blyth  ing  ( I  nit  ab  item  As ) , 
:;/i/>ra ;  Sea  Insurance  Co.  v.  Hadden  (1884), 
13  Q.  B.  D.  70(1.  C.  A.  (marine  insurance), 
anil  .-I  xniftinr.ion  i  (l<  IK  rnli  «./»•  Tri<  ste  v.  Em- 
press ANfiiifiinci-  Corporation,  Ltd.,  [1907] 
2  K.  B.  814  (marine  insurance),  following 
Castellcein  v.  /'/v.s/ou(1883),  11  Q.  B.  D.  380, 
C.A. ;  M iilland  Insurance  Co.  v.  Smith 
(1881),  (i  Q.  B.  D.  5(i  1,  referring  to  North 
of  Eiitilnml  Jn .in ranee  Association  v.  Arm- 
strong (1870),  L.  R.  5  Q.  B.  244  (marine 
insurance),  and  Stt  irurt  v.  Greenock  Marim 
Indira,,*;  Co.  (1848),  2  H.  L.  Cas.  159 
( nuirine  insvirance);  Stringer  v.  English,  cf-c., 
Insurance  Co.  (1809),  L.  R.  4  Q.  B.  070 


(marine  insurance)  approving  Mason  v. 
Sainsbury,  supra  ;  Midland  Insurance  Co. 
v.  Smith,  supra,  referring  to  Davidson  \. 
Case.  (1820),  2  Brod.  &  Bing.  319  (marine 
insurance). 

(c)  North    British    and    Mercantile    In- 
surance   Co.    v.    London,    Liverpool,    and 
Globe  Insurance  Co.  (1877),  5  Ch.  D.  509, 
C.  A.,  applying  Godin  v.  London  Assurance 
(1758),  1  Burr.  490  (marine  insurance), 

(d)  Marine  Insurance  Act,  1900  (0  Edw. 
7,  c.  41),  s.  40  (1). 

(e)  Shaw  v.  Robberds  (1837),  0  A.  &  E. 
75,   per   Lord   DKNMAN,    C..T.,   at   p.    83. 
Compare"  Stokes  v.  Cox  (1850),  1  H.  &  N. 
533,    538;     Thompson    v.    Hopper    (1858), 
E.  B.  &  E.  1038  Ex.  Ch.  (marine  insurance). 

( /' )  Marine  Insurance  Act,  1900  (0 
Edw.  7,  c.  41),  s.  80. 

(f/)  Grover  v.  G  rarer,  Ltd.  v.  Mathrn-x 
(1910),  15  Com.  Caa.  249.  But  see  note  (b), 
p.  87.  ante. 

(li)  Jo>/ce  v.  Kt-nnard  (1871),  L.  R.  7 
Q.  B.  78  (insurance  by  carrier). 

(/)  Tannenbaiint  and  Co.  v.  Heath,  [lulls  | 
1  K  B.  1032,  C.  A. 


APPENDIX   IV. 

REPORTS  OF  CASES  ARISING  OUT  OF  THE  JAMAICA  EARTHQUAKE,  11)117. 

I. 
Tootal,  Broadlmrst,  Lee  Co.,  Ltd.  v.  London  and  Lancashire  Fire  Insurance  Co. 

Tried  before  BIGHAM,  J.,and  a  Special  Jury  on  April  7, 1908,  and  the  following  days. 

This  was  one  of  the  actions  against  fire  insurance  companies — the  only  one  tried 
in  England — which  arose  out  of  the  conflagration  in  Kingston,  Jamaica,  on  the  141  h 
January,  1907,  the  day  of  the  great  earthquake. 

The  plaintiffs  in  the  action  were  the  owners  of  certain  buildings  in  Kingston,  Jamaica, 
where  they  kept  a  large  stock  of  goods  of  various  kinds.  The  policies  sued  on  were  four 
in  number  and  covered  (inter  alia)  dry  goods  and  general  merchandise  whilst  in  premises 
occupied  as  a  warehouse  at  No.  46,  Port  Royal  Street,  Kingston,  and  in  a  detached 
bonded  store  at  the  rear  of  this  building. 

By  the  conditions  of  three  of  the  policies  in  question  which  were  in  the  same  form, 
it  was  provided  (inter  alia)  as  follows  :— 

2.  If  a  building  or  any  part  thereof  shall  fall  except  as  a  result  of  fire,  all  insurance 
by  this  company  on  it  or  its  contents  shall  immediately  cease  and  determine. 

3.  This  policy  does  not  cover  .    .    .    loss  or  damage  by  fire  occasioned   ...    by  or 
through   .   .   .   any  earthquake. 

Bv  the  conditions  of  the  remaining  policy  it  was  provided  (inter  alia)  :— 

4.'  The  insurance  does  not  under  any  circumstances  cover  .  .  .  loss  or  damage 
occasioned  by  or  happening  through  .  .  .  the  fall  of  any  building  or  part  thereof  except 
as  the  result  of  fire. 

5.  The  insurance  does  not  cover  loss  or  damage  by  fire  during  (unless  it  be  proved 
by  the  insured  that  the  loss  or  damage  was  not  occasioned  thereby)  or  in  consequence 
of  ...  earthquake. 

The  plaintiffs  by  their  points  of  claim  alleged  that  the  whole  of  the  property  covered 
by  the  policies  in  question  was  destroyed  by  fire,  and  they  claimed  a  declaration  that 
the  defendants  were  liable  to  indemnify  them  in  an  amount  to  be  subsequently  ascer- 
tained by  agreement  or  arbitration. 

The  defendants  by  their  points  of  defence  so  far  as  material  relied  on  the  clauses 
above  set  out,  and  alleged  (paragraph  6)  that  the  plaintiffs  buildings  or  part  of  them  fell 
otherwise  than  as  the  result  of  fire  and/or  that  the  alleged  loss  or  damage  was  occasioned 
by  or  happened  through  such  fall  and  (paragraph  7)  that  the  fire  occurred  during  and/ 
or  was  occasioned  by  and/or  through  and/or  in  consequence  of  earthquake. 

It  was  admitted  at  the  trial  that  the  fire  which  damaged  the  plaintiffs'  goods 
originated  in  a  building  occupied  by  one  Curphey,  situate  at  No.  87,  King  Street, 
Kingston,  some  five  hundred  yards  distant  from  the  plaintiff's  premises,  at  about 
3.30  p.m.,  and  that  the  plaintiffs'  premises  were  destroyed  at  about  11  p.m.  on  the  same 
day. 

The  defendants'  evidence  was  directed  to  show  (1)  that  the  fire  at  No.  87,  King 
Street,  was  occasioned  by  or  through  or  in  consequence  of  the  earthquake  which  occurred 
at  about  3.30  p.m.  on  the  14th  January,  1907,  and  spread  by  natural  causes  to  the 
building  containing  the  property  insured  and  they  therefore  contended  that  the  loss 
of  the  plaintiffs'  goods  was  covered  by  the  words  of  the  exceptions ;  and  (2)  that  the 
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buildings  in  which  the  goods  were  stored  had  fallen  within  the  meaning  of  the  condition 
before  tlic  lire  readied  them. 

The  plaintiffs"  case,  on  the  other  hand,  was  (1)  that  the  fire  at  No.  87,  King  Street, 
began  before  the  earthquake,  and  then-fore  that  the  provisions  in  the  policies  exempting 
the  defendants  from  liability  for  loss  or  damage  by  fire  occasioned  by  through  or  in 
consequence  of  earthquake  did  not  apply;  (2)  that,  even  supposing  the  lire  at  No.  87, 
King  Street,  had  been  occasioned  by  through  or  in  consequence  of  the  earthquake,  the 
fire  on  the  plaintiffs'  premises  did  not  fall  within  the  exception  in  the  polieies.  and  could 
not  be  said  to  be  proximately  caused  by  earthquake,  having  regard  to  the  interval  of 
distance,  of  time,  and  the  changes  of  the  wind,  or,  in  other  words,  that  the  lire  when 
it  reached  the  plaint  ill's'  premises  had  been  disconnected  from  the  earthquake.  Wit  h 
rei_rard  to  1  lie  fall  of  t  he  1  mi  Id  ings,  t  hey  rout  ended  that  the  clause  in  1  he  policies  meant 
such  a  fall  as  involved  the  complete  destruction  of  the  buildings, and  that  there  was  no 
such  fall  of  the  buildings  containing  the  property  insured  before  the  lire. 

During  the  argument  a  discussion  took  place  as  to  the  application  of  the  doctrine  of 
proximate  cause,  and  BIGHAM,  J.,  said  that  the  contention  put  forward  on  behalf  of  1  he 
plaint  ill's  that,  bv  reason  of  a  change  of  wind,  the  chain  of  causation  between  the  earth- 
quake and  the  lire  was  broken,  could  not  be  correct,  since  \\ind  did  not  cause,  though 
it  might  carry  fire.  After  stating  that  the  rule  as  to  proximate  cause  was  the  same  in 
tire  insurance  as  in  marine  insurance,  the  learned  judge  continued — 

'The  plaintiffs  are  entitled  to  recover  because  the  proximate  cause  of  the  loss  of 
their  goods  was  lire.  There  is  no  doubt  about  that.  But  then  the  exception  raises 
quite  different  considerations.  The  interpretation  of  the  exception  depends  upon  the 
language  used  in  the  exception.  The  rule  of  insurance  law  as  to  proximate  cause  max 
not  apply  where  there  is  a  special  contract.  Earthquake  cannot,  as  I  understand, 
proximately  cause  fire.  If  the  jerking  caused  by  the  earthquake  occasioned  burning 
coals  to  be  thrown  out  of  a  grate  on  to  some  material,  1  doubt  whether  in  thai  case, 
according  to  the  rule,  the  proximate  cause  is  the  earthquake  at  all.  The  proximate 
cause  is  the  burning  coal  falling  on  the  material.  The  remote  cause  is  the  earthquake 
which  causes  the  burning  coal  to  jump  out  of  the  grate  on  to  the  material." 

In  t  he  course  of  his  summing  up.  BIGHAM,  J.,  said- 

"The  action,  as  you  know,  is  brought  by  Tootal,  Broadhurst,  Lee  Company, Limited, 
who  are  a  large  company  engaged  as  merchants  in  exporting  Manchester  goods.  The\ 
have,  and  had  at  the  time  of  the  earthquake,  a  branch  of  their  business  established  in 
Kingston.  Jamaica,  under  the  superintendence  of  Mr.  King,  their  agent.  You  knou. 
and  this  is  the  cardinal  point  in  the  case,  ihat  on  the  14th  January.  l!Mi7.  their  goods, 
contained  in  two  buildings,  one  which  has  been  called  the  main  building,  where  their 
offices  were,  and  the  other  which  has  been  called  the  bonded  store,  where  their  goods 
were  upon  which  duty  had  not  yet  been  paid,  were  destroyed  by  fire.  They  had  1\\o 
policies  issued  to  them  by  the  defendant  company,  who  are  a  large  tire  insurance  com- 
pany, to  cover  a  risk  of  lire  in  respect  of  those  goods  ;  and  it  is  upon  those  policies  that 
this  action  is  brought. 

"There  is  no  doubt  that  the  goods  were  destroyed  by  lire,  and  that  they  were  therefore 
destroyed  by  the  risk  against  which  the  defendant  company  had  undertaken  to  indemnify 
the  plaintiffs.  So  that  the  only  question  is  whether  the  defendants  have  been  able  t«. 
make  out  to  your  satisfaction  1  hat  t  hey  are,  by  the  terms  of  the  policy,  for  some  reason 
or  other — one  of  two  reasons — entitled  to  refuse  to  pay. 

"  The  excuses  for  refusing  to  pay  are  to  be  found  endorsed  upon  the  policies,  and  they 
are  as  much  part  of  the  contract  as  that  which  is  expressed  on  the  front  of  the  policv , 
bv  which  they  undertake  to  pay  in  the  event  of  tire.  The  only  difference  is  this,  and  it 
is  an  important  difference  and  one  that  you  musl  bear  in  mind,  that,  whereas  it  is  tor 
the  plaintiffs  to  slm\\  1  hat  1  heir  goods  have  been  burnt .  it  is  for  the  defendants  to  show 
to  your  satisfaction  that  the  circumstances  which  constitute  an  excuse  for  non-payment 
of  the  claim  have  in  fact  arisen.  To  use  common  leiral  language,  the  onus  of  proof  so 
far  as  the  excuse  goes,  is  an  onus  which  rests  upon  the  defendant  company. 

"Now,  the  excuses  are  two.  The  first  is  that  the  loss  was  caused  by  or  through  an 
earthquake  ;  that  is  to  say,  the  fire  was  occasioned  by  an  earthquake.  I  will  read  to 
you  the  verv  words  of  the  policy  in  a  moment.  The  second  excuse  is  that  the  buildings 
in  which  the  goods  were  stored  had  fallen  before  the\  were  devoured  by  lire-,  and  that 
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by  the  terms  of  the  contract  the  insurance  company  from  that  moment,  and  therefore 
before  the  fire  devoured  the  goods,  became  absolved  from  their  liability  to  make  good 
any  loss  by  fire. 

"  These  are  the  two  clauses.  I  am  reading  only  one  policy,  because  it  appears  to  me 
that  there  is  no  distinction,  and  if  counsel  suggests  that  there  is,  they  must  now  interrupt 
me  and  tell  me  so.  I  am  reading  only  one  policy,  because  to  my  mind  the  policies  are 
both  couched  in  the  same,  though  not  identical,  language  :  '  If  the  building  or  any  part 
thereof  shall  fall,  this  insurance  shall  immediately  cease  and  determine.'  The  other 
clause  is  this :  '  This  policy  does  not  cover  loss  or  damage  by  fire  occasioned  by  or 
through  an  earthquake.'  Now,  remember  that  what  you  have  to  decide  in  this  case 
is  whether  the  evidence  taken  as  a  whole  establishes  one  or  other  of  those  answers  to 
the  undoubted  claim  of  the  plaintiffs. 

"  It  is  common  ground — I  am  speaking  about  the  earthquake  clause — that  the  fire 
which  devoured  the  plaintiffs'  goods  originated  in  Curphey's  place — in  what  particular 
part  of  Curphey's  place  is  a  most  important  question — but  it  is  common  ground  that  the 
fire  originated  in  Curphey's  place.  And  it  is  also  common  ground — and  this  you  must 
bear  in  mind — that,  having  originated  in  Curphey's  place,  it  spread  down  to  the  premises 
of  the  plaintiffs'  and  burnt  their  goods,  and  I  tell  you,  as  a  matter  of  law,  and  you  must 
accept  this  from  me  and  act  upon  it,  that  if  the  fire  in  Curphey's  place  was  what  may  be 
called,  within  the  terms  of  this  contract, an  earthquake  fire,  and  if  it  spread,  as  admittedly 
it  did,  to  Tootal,  Broadhurst's  premises,  which  were  at  some  distance,  without  the 
intervention  of  any  other  cause  except  natural  causes,  the  defendants  are  entitled  to 
your  verdict.  I  may  have  to  return  to  that  point  before  I  finish,  but  I  want  to  point 
out  to  you  what  you  have  to  keep  your  minds  upon  during  the  time  that  I  shall  have  to 
address  you.  If  you  find  that  the  fire  at  Curphey's  was  set  in  operation  by  the  earth- 
quake and  then  spread  by  natural  causes  without  the  intervention  of  any  other  cause, 
that  is,  spread  by  wind  or  by  one  thing  catching  fire  from  another,  and  so  on — that  is 
what  I  call  natural  causes — and  then  spread  without  the  intervention  of  any  other 
cause  to  the  plaintiffs'  goods,  then  your  verdict  must  be  for  the  defendants. 

"The  plaintiffs  have  done  in  the  conduct  of  this  case  that  which  they  were  entitled 
to  do.  They  have  taken  upon  themselves  to  anticipate  the  defendants'  case  by  calling 
witnesses  to  rebut  it.  I  do  not  know  whether  you  follow  what  I  mean.  They  might 
have  said,  as  apparently  persons  who  were  the  plaintiffs  in  Jamaica  did  say :  '  We 
prove  that  our  goods  have  been  burnt — that  is  all ;  and  now  it  is  for  you  to  prove  that 
you  come  within  the  excuse.'  But  they  have  not  taken  that  course  here.  They  have 
taken  another  course,  which  they  are  quite  entitled  to  take,  and  they  have  said  :  '  We 
will  call  our  evidence  to  show  that  the  theory  which  we  know  you  are  going  to  set  up, 
that  the  fire,  for  instance,  took  place  in  Ayton's  premises,  is  not  true.  Therefore  they 
have  begun  with  their  witnesses.' ' 

The  learned  judge  then  dealt  in  detail  with  the  evidence  and,  continuing,  said  : — 

"  If  you  think  that  the  fall  of  either  the  main  buildings  or  the  bonded  store  was  of 
such  a  substantial  and  important  part  of  the  building  as  to  impair  its  usefulness  as  a 
building  and  to  leave  the  remaining  part  of  the  building  subject  to  an  increased  risk 
of  fire,  if  you  think  that  either  of  the  two  buildings  had  fallen  to  that  extent,  then  you 
are  entitled  to  find  on  that  part  of  the  case  either  in  respect  to  the  one  building  or  the 
other  in  favour  of  the  defendants. 

"And,  finally,  you  must  remember  that  this  is  what  is  called  an  exception  in  the  policy, 
and  it  is  for  the  defendants  to  satisfy  you  that  the  exception  has  arisen  which  excuses 
them.  They  must  not  leave  your  minds  in  any  reasonable  doubt  about  it,  because  if 
they  do  that  they  have  not  discharged  the  burden  which  is  upon  them.  They  promise 
by  their  policy  to  pay  if  the  loss  is  by  fire ;  but  there  is  this  exception :  '  If  we  can  prove 
that  the  fire  was  ' — what  I  call  an  earthquake  fire — '  then  we  are  not  to  pay ;  but  we 
are  to  pay  unless  we  can  prove  that.'  Therefore  I  say  to  you  that  you  must  be  satisfied 
by  the  defendants  that  this  was  an  earthquake  fire  in  the  sense  in  which  I  have  explained 
it  to  you.  If  you  are  not  satisfied,  then  you  ought  to  find  for  the  plaintiffs  ;  if  you  are 
satisfied  that  it  was  an  earthquake  fire,  then  you  must  find  for  the  defendants." 

The  jury  found  a  verdict  for  the  defendants,  and  judgment  was  given  accordingly. 

W.I.  2   I 
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II. 


Pawsey  and  Co.  v.  Scottish  Union  mul  Xu1i>n«il  Insurance  Co. 

Tried  before  LUMB,  J.,  and  a  Special  Jury.  a(.  Mandeville,  Jamaica,  on  October 
2Sth.  1907,  and  tin-  following  d,i\.  . 

This  was  an  ar-(i«ni  arising  out  of  the  conflagration  in  Kingston,  Jamaica,  on  the  l-.lt  h 
.1.  iniiary.  1907.  the  day  mi  which  the  disastrous  earthquake  occurred  in  that  island. 

The  action  was  brought  to  recover  £8000  under  lour  policies  of  insurance  against 
lo.>*  by  lire  on  stock-in-trade  in  the  plaintiffs'  stores  at  No.  104,  Harbour  Street,  and 
No.  1'.),  i'ort  Koyal  Street,  Kingston.  The  del'eiulants  relied  (intir  alia)  on  the  earth- 
i|ii.ike  clauses  in  the  policies  sued  mi,  three  of  which  contained  a  condition  providing 
ih  it  such  policies  did  not  cover  "Loss  or  damage  by  fire  occasioned  by  or  happening 
through  .  .  .  earthquake,"  and  the  fourth  a  condition  providing  that  such  policy 
did  not  rover  "  loss  or  damage  by  fire  during  (unless  it  be  proved  by  the  insured  that 
the  loss  or  damage  was  not  occasioned  thereby)  <>r  in  consequence  of  ...  earth- 
quake ...  or  other  convulsion  of  nature,"  and  pleaded  that  the  loss  or  damage  by 
lire  was  occasioned  by  or  happened  through  earthquake,  and  alternately  that  such 
loss  or  damage  by  lire  occurred  during  or  in  consequence  of  earthquake  or  other 
convulsion  of  nature. 

The  plaintiffs  having  proved  the  destruction  of  their  stock  by  fire,  the  defendants 
opened  their  case  and  called  their  evidence,  which  was  directed  to  show  that  within  a 
few  minutes  after  the  great  earthquake  shock  at  3.30  p.m.  on  the  14th  January,  1907, 
fires  broke  out  in  different  parts  of  Kingston  ;  that  one  of  these  fires  originated  at  No.  87, 
King  Street,  and  spread  thence  in  a  southerly  direction  ;  that  another  fire  originated 
at  Xos.  94  and  92,  Harbour  Street  ;  that  both  of  such  fires  were  occasioned  by,  or  happened 
through  or  in  consequence  of  earthquake  ;  and  that  the  fire  at  the  plaintiffs'  premises 
was  caused  by  the  spreading  from  one  or  other  of  these  fires.  They  further  adduced 
scientific  evidence  as  to  the  duration  of  the  earthquake  with  a  view  to  proving  that 
the  fire  at  plaintiffs'  premises  occurred  during  earthquake.  The  plaintiffs'  case,  on  the 
other  hand,  was  that  the  fire  at  No.  87,  King  Street,  had  its  origin  before  the  time  of 
the  great  shock,  and  therefore  wa,s  not  an  earthquake  fire  ;  that  the  fire  at  Nos.  94  and 
92,  Harbour  Street,  was  caused  by  sparks  from  the  fire  at  No.  87,  King  Street;  and  even 
if  this  were  not  proved,  that  the  defendants'  evidence  as  to  the  origin  of  that  fire  was  not 
sufficient  to  satisfy  their  onus  of  proof  as  to  the  fire  at  Xos.  94  and  92,  Harbour  Street, 
being  an  earthquake  lire,  and  was  equally  consistent  with  its  having  been  caused  by  human 
agency,  such  as  the  striking  of  matches  by  persons  entombed  in  the  ruins. 
LtJMB,  J.,  in  the  course  of  his  summing  up  to  the  jury,  said  :— 

'  The  exemption  clause  frees  the  defendants  from  liability  for  loss  by  fire  if  occasioned 
by,  happening  through,  during  or  in  consequence  of  earthquake.  The  meaning  of  that 
exemption  is  that  the  lire  must  originate  through  an  earthquake  as  the  cause.  It  is 
not  necessary  that  the  lire  which  destroyed  the  plaintiffs'  goods  should  have  originated 
in  his  own  building.  If  the  fire  originated  by  earthquake  in  any  other  building,  and  that 
tire  was  transmitted  through  several  other  buildings  to  the  plaintiffs',  the  defendants 
would  not  be  liable,  because  that  fire  would  be  a  fire  caused  by  earthquake.  The  burden 
of  proof  is  on  the  defendants  ;  that  is  to  say,  they  have  to  prove  that  the  fire  which 
destroyed  the  plaintiffs'  goods  was  caused  by  earthquake  .  .  .  the  defendants  must 
prove  to  your  satisfaction  that  the  fire  was  within  the  exemption  clause,  that  is,  that  it 
was  an  earthquake-caused  fire.  If  you  are  unable  to  find  from  the  evidence  how  the 
tire  which  destroyed  the  plaintiffs'  goods  originated,  you  must  say  so  in  your  answers 
to  the  questions  that  1  am  going  to  put  to  you.  .  .  . 

"  In  dealing  with  these  questions  the  question  of  what  has  been  described  as  '  the 
proximate  cause  '  has  been  raised.  '  Proximate  cause  '  means  the  active,  efficient 
cause  that  sets  in  motion  a  train  of  events  which  brings  about  a  result,  without  the 
intervention  of  any  force  started  and  working  actively  from  a  new  and  independent 
source.  ..." 

His  Honour  proceeded  to  deal  with  the  evidence  and  left  the  following  questions 
to  the  jury  :  "(1)  Was  the  fire  which  destroyed  the  plaintiffs'  goods  occasioned  by  or 
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did  it  happen  through  earthquake  ?  (2)  Did  the  fire  which  destroyed  the  plaint iiV 
goods  occur  during  or  in  consequence  of  earthquake  ?  (3)  Was  there  any  intervening 
force  sufficient  of  itself  to  cause  the  fire  which  destroyed  the  plaint  ills'  goods  ?  " 

The  jury  unanimously  found  a  negative  answer  to  the  first  two  questions,  and 
judgment  was  accordingly  given  for  the  plaintiffs. 

The  defendants  appealed  to  the  Supreme  Court  of  Jamaica  on  the  grounds  that  the 
verdict  was  against  the  weight  of  evidence  and  also  on  the  ground  of  the  learned  judge's 
misdirection  and  failure  to  direct  the  jury. 

The  appeal  was  heard  before  FIELDING  CLARKE,  C.J.,  and  LUMB  and  VICKEKS,  JJ.,on 
16th  December,  1907,  and  the  following  days,  and  judgment  dismissing  the  appeal 
was  delivered  on  1st  February,  1908. 

In  the  course  of  his  judgment  FIELDING  CLARKE,  C.J.,  said  :— 

"  It  was  submitted  for  the  defendants  that  Mr.  Justice  LUMB,  in  putting  the  question 
as  to  the  loss  or  damage  by  fire  '  during  '  earthquake,  should  have  told  the  jury  that  it 
was  immaterial  whether  such  fire  was  occasioned  by,  or  happened  through,  or  occurred 
in  consequence  of  earthquake.  Scientific  evidence  was  given  for  the  defendants  with 
a  view  to  proving  that  the  earthquake  was  still  going  on  while  the  plaintiffs'  store  was 
being  burnt.  This  evidence,  whether  of  any  practical  value  or  not,  is  obviously  im- 
material unless  the  exception  in  the  policy  of  loss  or  damage  by  fire  during  earthquake 
relates  to  any  fire  however  caused.  I  cannot  gather  from  this  policy  that  such  was  the 
meaning.  Taking  the  words  in  brackets,  '  unless,  etc.,'  and  reading  into  them  the  word 
'  earthquake,'  the  condition  runs  thus :  The  insurance  does  not  cover  loss  or  damage 
by  fire  during  (earthquake)  unless  it  be  proved  by  the  insured  that  the  loss  or  damage 
was  not  occasioned  by  (earthquake).  The  meaning  clearly  is  that  if  the  insured  proves 
that  loss  or  damage  by  fire  during  earthquake  was  not  occasioned  by  earthquake,  the 
insurer  is  to  indemnify.  Apart,  therefore,  from  the  condition  as  to  proof  by  the  in- 
sured, the  insurer  is  protected  by  the  condition  only  when  the  loss  or  damage  by  fire 
was  occasioned  by  earthquake ;  and  it  follows  that,  in  my  opinion,  there  was  no  mis- 
direction in  the  instruction  to  the  jury,  that  to  exempt  the  defendants  from  indemnifying 
the  plaintiffs  in  respect  of  a  fire  during  earthquake  '  the  fire  must  originate  through  the 
earthquake  as  the  cause.' 

"  It  was  submitted  for  the  defendants  in  the  next  place  that  in  his  direction  as  to 
burden  of  proof  the  judge  should  not  have  included  loss  or  damage  by  fire  during  earth- 
quake, because  the  exception  clause  in  the  policy  in  question  expressly  provides  that 
in  such  case  the  insured  must  prove  that  the  loss  or  damage  was  occasioned  by  earth- 
quake. I  think  the  proof  referred  to  in  the  condition  is  merely  preliminary  proof  to 
satisfy  the  insurer,  and  has  no  connection  with  evidence  in  an  action,  The  proof  re- 
ferred to  might  have  been  required  before  action,  but,  as  it  was  waived,  the  condition 
cannot  be  set  up  in  any  way.  For  the  above  reasons  I  think  the  motion  fails  so  far  as 
it  is  based  on  misdirection.  .  .  ." 

The  defendants  afterwards  appealed  to  the  Privy  Council  upon  the  same  grounds, 
and  the  hearing  took  place  on  July  22nd,  1908,  and  the  following  days,  before  Lords 
MACNAGHTEN,  ATKINSON,  and  COLLINS,  and  Sir  ARTHUR  WILSON. 

The  judgment  of  the  Privy  Council  dismissing  the  appeal  was  delivered  by  Sir 
ARTHUR  WILSON  on  October  16th,  1908,  and  was  as  follows  :— 

"At  the  close  of  the  arguments  in  this  case,  on  the  4th  August  last,  their  Lordships 
intimated  that  they  would  humbly  advise  His  Majesty  that  the  Appeal  should  be  dis- 
missed with  costs.  It  remains  to  state  somewhat  more  fully  than  could  then  be  done, 
the  reasons  which  led  their  Lordships  to  tender  that  advice. 

"  The  action  out  of  which  the  Appeal  arises  was  brought  in  the  Supreme  Court  of 
Jamaica,  by  the  Respondents,  against  the  Appellants,  upon  four  policies  of  fire  in- 
surance, issued  by  the  Appellants  in  favour  of  the  Respondents,  thr  t-uhjcct-matter 
insured  being  the  stock-in-trade  in  the  premises  No.  104,  Harbour  Street,  Kingston, 
and  adjoining  premises.  Each  of  the  first  three  policies  contained  a  clause  to  the  effect 
that  the  policy  did  not  cover  '  loss  or  damage  by  fire  occasioned  by  or  happening  through 
.  .  .  earthquakes.'  The  fourth  policy  contained  a  clause  to  the  effect  that  the  policy 
did  not  cover  '  loss  or  damage  by  fire  during  (unless  it  be  proved  by  the  insured  that  the 
loss  or  damage  was  not  occasioned  thereby)  or  in  consequence  of  ...  earthquake.' 
The  Appellants  denied  liability. 
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'  The  action  was  tried  at  Mandeville  (the  venue  liaving  been  changed  from  Kingston 
on  t  lie  application  ul  tin-  Appellants)  licit. re  LUMB,  J.,  and  a  special  jury. 

"  At.  tlio  trial  it  \vas  not.  disputed  that  the  property  insured  was  destroyed  by  fire,  on 
the  14th  January,  J'.H>7.  The  principal  question,  slated  in  its  broadest  form,  was 
whether  the  lire  that  did  the  damage  was  occasioned  by  earthquake,  so  as  to  fall  within 
the  clauses  of  the  policies  protecting  the  Appellants  from  liability  for  damage  caused 
by  such  fires. 

"  Upon  this  question  the  learned  Judge  placed  upon  the  Appellants  the  burden  of 
establishing  the  affirmative,  and  that  ruling  seems  to  have  been  accepted  at  the  trial. 
.Nor  was  it  disputed  on  the  argument  of  this  Appeal  so  far  as  the  first  three  policies  are 
concerned.  As  to  them,  therefore,  there  is  no  question  before  their  Lordships  of  the 
burden  of  proof.  Objection  was  taken  on  the  argument  of  this  Appeal  to  the  ruling 
as  applied  in  the  fourth  policy.  And  it  may  be  convenient  to  deal  with  this  point 
at  once. 

"  The  learned  Judge  at  the  trial,  in  dealing  with  the  burden  of  proof,  treated  all  the 
lour  policies  alike,  placing  the  burden  upon  the  Appellants.  It  was  contended  that  in 
this  there  was  misdirection  as  to  the  fourth  policy  ;  that  as  to  it  the  proper  direction 
was  that,  if  the  loss  by  fire  occurred  during  the  earthquake,  the  burden  lay  upon  the 
Respondents  to  show  that  the  earthquake  was  not  the  cause. 

'  Their  Lordships  are  of  opinion  that  the  contention  of  the  Appellants  on  this  point 
is  correct,  and  that  the  proper  ruling  would  have  been  that  suggested.  But  the  differ- 
ence between  the  one  ruling  and  the  other  is  material  only  if  the  loss  by  fire  occurred 
during  the  earthquake,  and  whether  it  did  so  or  not  was  a  question  for  the  jury.  That 
question  was  left  to  the  jury,  and  left  with  a  proper  direction,  and  answered  in  the 
negative.  The  misdirection  complained  of  thus  became  inoperative. 

'  The  trial  lasted  for  sixteen  days,  and  much  evidence  was  called  on  both  sides. 
At  the  close  of  the  trial  the  questions  left  by  the  learned  Judge  to  the  jury  and  the  answers 
of  the  jury  thereto  were  as  follows  : — 

"1.  Was  the  fire  which  destroyed  the  Respondents'  property  occasioned  by  or  did 
it  happen  through  an  earthquake  ?  No. 

"  '2.  Did  the  fire  which  destroyed  the  Respondents'  property  occur  during  or  in 
consequence  of  an  earthquake  ?  No. 

"  3.  Was  there  any  intervening  force  sufficient  to  cause  the  fire  to  destroy  the 
Respondents'  property  ?  The  jury  did  not  answer  this  question. 

"  Upon  these  findings  judgment  was  entered  for  the  Respondents. 

"  The  Appellants  moved  the  Supreme  Court  to  set  aside  the  verdict  and  judgment, 
and  to  order  a  new  trial  or  to  enter  judgment  for  the  Appellants.  The  motion  was 
heard  before  the  learned  Chief  Justice  and  LUMB  and  VICKERS,  JJ.  ;  and  after  argument 
the  motion  was  dismissed.  Against  that  judgment  the  present  appeal  has  been  brought, 
in  which  the  Appellants  ask  that  a  new  trial  should  be  ordered. 

"  Certain  facts  not  in  dispute  must  be  kept  in  mind  in  order  to  appreciate  the  matters 
which  are  the  subject  of  controversy. 

"  Harbour  Street,  on  the  south  side  of  which  the  Respondents'  premises  were  situated, 
is  a  broad  street  nearly  fifty  feet  wide,  running  east  and  \vest.  It  is  crossed  at  right 
angles  by  King  Street  at  a  point  some  distance  to  the  west,  and  by  Church  Street  at  a 
point  a  short  distance  to  the  east  of  the  Respondents'  premises,  both  King  Street  and 
Church  Street  being  streets  of  about  the  same  width  as  Harbour  Street. 

"  On  the  day  on  which  the  Respondents'  property  was  burned,  the  14th  January, 
1007,  a  violent  shock  of  earthquake  occurred,  causing  widespread  destruction  in  Kingston. 
The  hour  is  accepted  by  both  sides  as  3.30  p.m.,  and  the  duration  of  the  shock  is  stated 
by  witnesses  about  as  half  a  minute.  During  the  night  and  day  that  followed  minor 
shocks  seem  to  have  been  perceived,  but  the  substantial  mischief  was  done  by  the  first 
shock,  and  it  is  the  only  one  with  which  the  present  Appeal  is  directly  concerned. 

"  In  the  afternoon  of  the  14th  January,  near  the  time  of  the  great  earthquake  shock, 
three  fires  broke  out  in  Kingston.  One  was  in  Princess  Street,  a  considerable  distance 
to  the  west  of  the  Respondents'  premises.  Nothing  turns  upon  this  fire  for  the  purposes 
of  the  present  Appeal.  Another  fire  broke  out  in  No.  87,  King  Street,  a  house  on  the 
west  side  of  that  street  near  its  northern  end.  This  lay  to  the  north  and  a  little  to  the 
west  of  the  Respondents'  premises,  at  a  distance  (according  to  evidence  which  does  not 
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appear  to  have  been  disputed)  of  about  a  quarter  of  a  mile.  A  third  fire  broke  out  in 
the  premises  No.  92,  Harbour  Street,  known  as  the  Army  and  Navy  Stores,  lying  six 
numbers  to  the  east  of  the  Respondents'  premises,  but  separated  therefrom  (between 
Nos.  100  and  102)  by  the  width  of  Church  Street,  which  crosses  at  that  point. 

"  These  last-mentioned  two  fires  and  the  questions  arising  as  to  the  origin  of  each 
and  the  connection  of  either  or  both  with  the  destruction  of  the  Respondents'  premises 
formed  the  subject  of  inquiry  at  the  trial,  and  are  the  matter  for  consideration  upon 
this  Appeal. 

"The  verdict  of  the  jury  was  in  favour  of  the  Respondents,  and  the  substantial 
ground  of  appeal  is  that  that  verdict  was  wrong.  The  rule  acted  upon  by  this  Board, 
as  well  as  by  other  appellate  tribunals,  in  cases  where  the  verdict  of  a  jury  is  thus  im- 
pugned, is  clear  and  well  settled.  It  is  not  enough  to  show  that  adverse  criticism  may 
justly  be  applied  to  the  verdict  or  to  the  evidence  upon  which  it  was  based.  It  is  not 
enough  to  show  that  a  contrary  verdict  might  well  have  been  found.  It  is  not  enough 
that  those  sitting  in  appeal  should  consider  that  such  a  contrary  verdict  would  have 
been  preferable  to  that  actually  returned.  It  is  for  the  jury  to  decide  questions  of  fact, 
and  their  decision  upon  such  questions  cannot  be  interfered  with  by  an  appellate  tribunal 
unless  it  be  shown  that  that  decision  was  one  which  could  not  reasonably  have  been 
arrived  at  upon  the  evidence  before  the  jury.  That  is  the  test  to  be  applied  in  the 
present  case  ;  and  this  was  clearly  recognized  by  the  learned  Counsel  for  the  Appellant*. 

"  On  behalf  of  the  Appellants  it  was  contended,  first,  that  the  fire  which  destroyed 
the  Respondents'  property  was  due  to  the  extension  of  the  Harbour  Street  conflagration 
which  broke  out  in  No.  92  of  that  street.  It  was  contended,  secondly,  that  the  Harbour 
Street  fire  arose  independently  of  any  other  fire,  and  that  it  was  caused  by  earthquake. 
It  was  contended,  thirdly,  that,  even  if  the  first  contention  failed,  and  if  it  could  be 
supposed  that  the  fire  which  destroyed  the  property  insured  came  from  the  extension 
of  the  King  Street  fire,  still  that  fire  was  a  fire  caused  by  earthquake. 

"  The  Respondents  denied  each  of  the  allegations  of  the  Appellants.  They  further 
contended  affirmatively  that  the  fire  which  destroyed  the  property  insured  either  was 
or  might  have  been  caused  by  an  extension  of  the  King  Street  fire,  and  that  that  fire 
was  not  an  earthquake  fire,  but  had  broken  out  before  the  shock  occurred. 

"  Three  questions  thus  arose — first,  where  did  the  fire  come  from  which  destroyed 
the  property  insured  ?  Secondly,  what  was  the  origin  of  the  Harbour  Street  fire  ? 
Thirdly,  what  was  the  origin  of  the  King  Street  fire  ? 

"As  to  the  first  of  these  questions,  three  answers  have  been  suggested,  and  each  has 
credible  evidence  to  support  it.  The  view  primarily  contended  for  by  the  Appellants 
was  that  the  Harbour  Street  fire,  originating  in  the  Army  and  Navy  Stores,  travelled 
westward  along  the  south  side  of  Harbour  Street,  crossing  Church  Street  on  its  way, 
and  so  reached  the  Respondents'premises  in  a  direct  line.  That  this  was  what  happened 
is  mainly  supported  by  the  evidence  of  Robert  Jones,  but  other  witnesses  go  far  to 
corroborate  him.  The  letters  written  immediately  afterwards  by  the  resident  member 
of  the  Respondents'  firm,  to  his  partners  in  England,  express  the  same  view.  But  this 
is  of  the  less  importance,  because  the  writer  was  not  speaking  of  matters  within  his  own 
personal  knowledge.  If  the  jury  accepted  this  view  (whether  they  did  so  or  not  it  is 
impossible  to  say),  they  certainly  acted  not  unreasonably. 

"  The  second  answer  to  the  question  under  consideration  is  that  the  Harbour  Street 
fire  was  checked  in  its  direct  progress  westward  by  the  width  of  Church  Street  and  by 
the  overthrow,  by  earthquake,  of  the  house  on  the  west  of  that  street  ;  that  the  fire 
found  its  way  to  a  building  known  as  the  Beehive  at  the  corner  on  the  north  of  Harbour 
Street  and  east  of  Church  Street ;  and  that  from  the  Beehive  the  fire  spread  obliquely 
to  the  insured  property.  This  account  of  the  matter  is  supported  mainly  by  the  evidence 
of  the  witness  John  MacDonald.  If  the  jury  accepted  this  account,  it  could  not  be  said 
they  acted  unreasonably.  But  this  is  of  the  less  importance,  because  the  result  is  the 
same,  whether  this  view  or  the  first  should  be  accepted.  The  matter  is.  however,  of 
weight  as  showing  the  obscurity  which  surrounds  the  most  elementary  facts  of  the  case. 

"  A  third  answer  to  the  question  is  that  the  fire  which  destroyed  the  insured  property 
was  not,  or  may  not  have  been,  due  to  the  spread  from  the  east  of  that  Harbour  Street 
fire  which  began  in  the  Army  and  Navy  Stores,  but  was  or  may  have  been  due  to  the 
spread  from  the  north  of  the  King  Street  fire.  The  King  Street  fire  was  in  full  blaze 
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half  an  hour  to  three-quarters  of  an  hour  (the  witnesses  vary)  before  that  in  the  Army 
and  Xavy  Stores  was  first  seen.  There  was  evidence  from  which  the  jury  might  have 
considered  that  the  Kino:  Street  fire  spread  rapidly  towards  the  south  ;  that  it  did  so 
spread  sooner  or  later  seems  clear.  And  there  was  the  positive  evidence  of  Herbert 
.M  irkenzie  that  the  fire  from  the  north  had  reached  De  Sousa's  premises  in  Water  Lane, 
and  that  these  were  in  a  blaze  by  the  time  when  the  Respondents'  premises  took  fire. 
De  Sousa's  premises  appear  to  have  been  within  sixty  yards  to  the  due  north  of  the 
Respondents,  the  intermediate  buildings,  according  to  MacDonald's  evidence,  having 
fallen  in  the  earthquake.  Mackenzie's  evidence  on  this  subject  receives  substantial 
corrobation  from  that  of  other  witnesses.  And  their  Lordships  cannot  say  that  the 
jury  may  not  have  been  justified  in  accepting  it.  And,  if  so,  it  follows,  in  their  Lord- 
ships' opinion,  that  the  jury  were  not  unreasonable  in  concluding,  if  they  did  so  conclude, 
that  the  destruction  of  the  insured  property  was  due.  or  might  well  have  been  due,  to 
the  spread  of  the  King  Street  fire,  or  to  it  and  the  Harbour  Street  fire  conjointly. 

'  The  second  question  relates  to  the  origin  of  the  Harbour  Street  fire,  whether  it 
was  a  fire  occasioned  by  the  earthquake.  The  earthquake  shock  is  admitted  on  both 
sides  to  have  occurred  at  3.30.  The  outbreak  of  the  Harbour  Street  fire  is  put  by  various 
witnesses  at  an  interval  of  half  to  three-quarters  of  an  hour  after  the  shock.  It  cannot 
therefore,  in  their  Lordships'  opinion,  be  said  that  the  fire  followed  the  earthquake 
shock  so  quickly  as  to  lead  to  any  very  strong  presumption  that  the  one  event  was  the 
cause  of  the  other. 

Apart  from  any  such  presumption  the  case  of  the  Appellants  on  this  point  rests  entirely 
upon  the  theory  that  the  fire  in  the  Army  and  Navy  Stores  began  with  the  ignition  of 
certain  boxes  of  matches  in  those  stores.  The  stores  were  overthrown  by  the  earth- 
quake ;  and  the  evidence  is  that  there  were  standing  upon  a  shelf  in  the  stores,  near 
where  the  fire  was  first  perceived,  ten  or  twelve  parcels  each  containing  a  gross  of  boxes 
of  safety  matches.  It  was  contended  that  some  of  the  matches  must  be  presumed  to 
have  come  in  contact  with  some  of  the  prepared  surface,  in  consequence  of  the  fall  of 
the  shelf  when  the  premises  were  wrecked.  This,  however,  is  necessarily  a  somewhat 
speculative  view.  Their  Lordships  think  it  impossible  to  say  that  the  jury  were  bound 
to  accept  it  as  conclusively  correct.  They  might  well  have  been  of  opinion  that  that 
view  was  insufficiently  supported,  and  that  the  origin  of  the  fire  was  not  accounted  for. 

"  The  third  question  for  consideration  is  whether  the  jury  were  bound  to  find  that 
the  Kins  Street  fire  was  occasioned  by  the  earthquake,  a  question  which  has  to  be  dealt 
with  in  case  the  jury  may  have  been  of  opinion  that  the  damage  to  the  property  insured 
resulted  from  the  spread  of  that  fire. 

'  Their  Lordships  are  of  opinion  that  the  jury  might  reasonably  have  formed  the 
opinion  that  the  King  Street  fire  had  broken  out  before  the  earthquake  shock,  or,  at 
least,  that  it  was  not  conclusively  shown  to  have  resulted  from  that  shock.  The  differ- 
ence in  time  between  the  accounts  given  of  that  fire  by  different  witnesses  is  only  a  few 
minutes,  for  there  is  no  doubt  that  within  a  very  few  minutes  after  the  shock,  if  not  a 
few  minutes  before  it,  the  premises  No.  87,  King  Street,  were  in  full  blaze.  There  was 
direct  evidence,  especially  that  of  Mrs.  Calnek,  that  the  fire  was  seen  before  the  earth- 
quake. It  was  said  for  the  appellants  that  her  evidence  was  so  inherently  improbable 
that  it  ought  to  have  been  rejected  altogether ;  but  it  did  not  stand  alone.  The  evi- 
dence of  Duperly  is  not  open  to  the  same  criticism  ;  the  evidence  of  the  witnesses  from 
a  distance,  who  say  that  they  saw  smoke  rising  before  the  earthquake  shock,  demanded 
the  most  serious  consideration  of  the  jury  ;  and  more  than  one  of  the  other  witnesses 
tended  to  confirm  the  view  that  the  fire  preceded  the  earthquake. 

"  The  evidence  relied  upon  on  behalf  of  the  Appellants  to  show  that  the  fire  followed 
the  earthquake,  was  very  important,  and  if  the  jury  accepted  it,  it  would  be  impossible 
to  say  that  their  doing  so  was  unreasonable.  But  it  was  not  in  all  points  evidence  of  a 
wholly  satisfactory  character,  and  their  Lordships  are  of  opinion  that  on  the  whole  of 
the  evidence  the  jury  might  reasonably  have  found  that  the  fire  was  not  shown  to  have 
resulted  from  the  earthquake. 

'  The  result  is  that,  in  their  Lordships'  opinion,  the  jury  might  reasonably  have 
considered  that  the  fire  which  destroyed  the  Respondents'  property  was  due  to  the  spread 
of  the  Harbour  Street  fire,  or  that  it  was  due  to  the  spread  of  the  King  Street  fire,  or  that 
it  v.  '  -  iinc'-rtain  to  which  it  was  due,  or  whether  to  both. 
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"  Their  Lordships  are  further  of  opinion  that  the  jury  might  reasonably  have  thought 
that  the  Harbour  Street  fire  was  not  shown  to  have  resulted  from  the  earthquake. 

"  They  also  think  that,  on  the  materials  before  them,  the  jury  might  reasonably  have 
held  that  the  King  Street  fire  broke  out  before  the  earthquake." 

III. 

Kingston  General  Commissioners  v.  Stin  Insurance  Office. 

Tried  before  CARGILL,  J.,and  a  Special  Jury  at  Montego  Bay,  Jamaica,  on  November 
2nd,  1907,  and  the  following  days,  and  heard  on  appeal  before  the  Supreme  Court  of 
Jamaica  (FIELDING  CLARKE,  C.J.,  LUMB  and  VICKERS,  JJ.)  on  December  20th,  1907, 
and  the  following  days. 

The  action  was  brought  to  recover  the  sum  of  £1100  on  two  policies  of  insurance 
covering  the  building  known  as  No.  24,  Church  Street,  Kingston,  and  certain  scientific 
instruments  contained  therein.  The  building  and  the  instruments  were  destroyed  in 
the  conflagration  referred  to  in  the  preceding  cases,  and  the  issues  raised  were  substanti- 
ally the  same.  It  was  admitted  that  the  fire  which  burned  the  plaintiffs'  premises 
originated  at  No.  87,  King  Street,  and  therefore  the  only  question  which  arose  was  when 
and  how  such  fire  originated. 

The  only  question  left  to  the  jury  was,  "  Have  the  plaintiffs  proved  to  your  satisfac- 
tion that  the  fire  which  originated  at  No.  87,  King  Street,  started  before  the  commence- 
ment of  the  earthquake  on  January  14th,  1907  ?  "  The  question  was  answered  in  the 
affirmative,  and  judgment  was  accordingly  given  for  the  plaintiffs. 

The  defendants  thereupon  appealed  to  the  Supreme  Court  of  Jamaica  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence.  The  Court  (FIELDING  CLARKE,  C.  J., 
dissenting)  dismissed  the  appeal,  on  February  1st,  1908,  on  the  ground  that  it  was  im- 
possible to  say  that  the  jury  were  so  wrong  that  their  verdict  ought  to  be  set  aside. 

FIELDING  CLARKE,  C.J.  :  "In  considering  the  excepted  peril  of  fire  caused  by  earth- 
quake, a  wrong  application  of  the  distinction  between  proximate  and  remote  cause 
must  be  guarded  against.  Earthquake  is  always  a  remote  rather  than  a  proximate 
cause  of  fire,  and  to  apply  the  maxim  (i.e.  causa  proximo,  non  remota  spectatur)  reasonably 
would  be  to  strike  the  exception  out  of  the  contract.  If  earthquake  is  to  be  treated 
as  a  direct  or  proximate  cause  of  fire  at  the  place  where  it  starts  the  fire,  I  think  that, 
in  this  sense,  it  must  continue  to  be  the  cause  of  fire  as  long  as  the  fire  spreads  from 
conditions  resulting  from  earthquake  merely  by  the  ordinary  agencies  of  atmosphere 
and  breeze,  and  I  am  unable  to  draw  any  distinction  in  such  a  case  between  the  extension 
of  the  fire  to  an  adjoining  house  and  its  extension  through  several  houses  or  streets  to 
a  distant  building.  If  there  were  evidence  of  some  new  force  or  incident  of  an  unusual 
nature,  unconnected  with  the  earthquake,  which  had  the  independent  effect  of  extending 
the  conflagration  to  the  insured  premises,  there  might,  I  think,  perhaps  be  a  question 
of  fact  for  the  jury  whether  a  cause  of  loss  more  proximate  than  the  earthquake  had 
intervened,  even  if  such  new  force  or  incident  should  be  in  itself  incapable  of  producing 
ignition.  However  this  may  be,  the  intervention  of  such  new  force  or  incident  cannot, 
in  my  judgment,  be  presumed  as  a  matter  of  law  from  the  mere  spread  of  the  fire." 

The  rest  of  the  Court  expressed  no  opinion  on  this  point. 

The  defendants  afterwards  appealed  to  the  Privy  Council,  but  abandoned  their 
appeal  after  the  decision  of  the  Privy  Council  in  the  preceding  case. 
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ABANDONMENT, 

no  constructive  total  loss  in  fire  policies,  325 
none  in  case  of  damage  only.  326  i 
of  subject-matter,  319 

ACCEPTANCE 

of  premium,  effect  of,  82,  122,  185 
of  proposal.  81 — 83 
by  agent.  89 

ACCIDENTAL  FIRES, 

no  liability  for,  by  statute,  389 
policy  covers,  62 

ACCOUNT, 

books  of,  production  of,  257 

ACCOUNT  OF  LOSS  OR  DAMAGE.     See  PARTICULARS. 

ACCOUNTING 

for  benefits  received  on  loss,  assured,  324,  325,  326,  327 

ACCOUNTS 

of  insurance  companies,  421 
audit  of,  422 

ACCURACY 

of  description  of  subject-matter,  158,  160,  161 

ACCURACY  OF  ASSURED' S  STATEMENTS  IN  EFFECTING  CONTRACT  OF 
INSURANCE, 

test  of,  139 

when  effected  through  agent,  148,  149 

questions  submitted  by  insurers,  145 

ACKNOWLEDGMENT  OF  RECEIPT  OF  PREMIUM  IN  POLICY, 
effect  of,  185,  368 

ACTION 

by  insurers  on  subrogation,  320,  322 
obligations  of  assured  as  to,  321 
on  contract  of  reinsurance,  362 
on  Lloyd's  policies,  369,  370,  376 

ACTION  ON  POLICY.    See  also  ARBITRATION. 
affidavit  of  ship's  papers,  not  obtainable  in,  284 
application  to  stay,  289,  291 

not  granted  where  fraud  charged,  291 
arbitration  may  be  a  condition  precedent  to,  291 
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ACTION  ON   POLICY— continued. 

;i  \\.-ircl  of  arbitrator  may  be  a  condition  precedent  to,  289 

conditions  in  policy  as  to  bringing,  281,  282 

courts  having  jurisdiction  over,  279,  377 

defences  to,  282 

discovery  in,  283,  284 

evidence  in,  279,  285,  286 

interest  may  be  awarded  in,  in  addition  to  the  amount  recoverable,  297 

interlocutory  proceedings  in,  280 

interrogatories  in,  284 

onus  of  proof  of  fraud,  breach  of  condition,  or  exception  in,  286 

i.f  loss  in,  286 

of  policy  in,  285 
particulars  in,  284 
parties  to,  280 

trustee  in  bankruptcy  of  the  assured,  224 
pleadings  in,  282 

privileged  communications  in,  285 
procedure  in,  27! > 

production  of  documents  in.  284,  285 
reference  to  official  referee  in.  287 

reinsurers  cannot  be  brought  in  as  third  parties  in,  36- 
stay  of,  289 
time  for  bringing,  281 
trial  of.  285 

ACTUARY,  426 
ADDITIONS.     See  BUILDINGS. 

ADDRESS-BOOK, 
shareholders',  424 

ADJACENT  BUILDINGS,  135,  163 

ADJUSTMENT  OF  LOSS,  246 

agreement,  278 

between  insurers  in  case  of  double  insurance,  228,  231.     See  also  CONTRIBUTION. 

by  fire  assessors,  277,  278 

by  insurer's  agent,  279 

definition  of,  278 

evidence  as  to,  in  subsequent  litigation,  279 

payment  on,  278 

return  of  amount  paid  when  fraud,  279 
under  Lloyd's  pi..lk;y.  375 

ADMINISTRATOR, 

insurable  interest  of,  40.     See  also  DEATH  OF  ASSURED. 

ADVERTISEMENTS 

of  insurance  companies  must  contain  particulars  as  to  capital,  etc.,  424 
when  binding,  93,  94,  175 

AFFIDAVIT 

of  ship's  papers  not  applicable  to  actions  on  fire  policies,  284 
proof  of  loss  by,  257 

AGENT 

accepting  premiums,  125 
adjusting  loss,  279 
altering  a  policy,  109 
collecting  premiums,  179 

after  leaving  insurers'  service,  179,  180 
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AGENT— continued. 

collecting  premiums — continued. 

credit,  not  authorized  to  give,  181 
misappropriation  by,  180 

usually  authorized  to  receive  in  cash  only,  180,  181 
communication  to  insurers',  by  assured,  149 
concealment  by,  131,  151 
duty  of  good  faith  by  assured's,  148 

insurers',  149 

effecting  Lloyd's  policy  through,  367 
employment  of,  by  assured,  83,  148 

authority,  84 
duty,  84,  131,  148 
ratification,  85,  86,  87 
employment  of,  by  insurers,  88,  149 

authority,  88 
duty,  88 

preparing  proposal,  137 
remuneration,  88 
fraud  by,  148,  151 
giving  notice  of  loss,  249 
ignorance  of,  no  protection  to  principal,  149 
insurers',  answering  questions  submitted  to  assured,  152 
authority  of,  88 
collusion  with  assured,  151 
consenting  to  an  assignment,  216 
giving  receipt  for  renewal  premium,  174 
ignorance  of,  151 

knowledge  of,  when  binding  on  insurers,  151,  154 
condition  against,  154 
not  imputed  to  insurers,  153 
no  authority  to  revive  lapsed  policy,  176 
transmitting  or  preparing  answers  by  assured,  152 
waiving  disclosure  by  assured,  150 
knowledge  of,  binds  principal,  148,  150,  154 

except  in  cases  of  fraud,  151 

of  foreign  insurance  company  issuing  a  policy,  379,  380 
powers  of  agent  resident  abroad  of  an  English  company,  381 
principal's  liability  for  statements  of,  148 
receiving  notice  of  loss,  250 

payment  of  loss,  300 

return  of  premium,  where  fraudulent,  189 
sanctioning  alteration  of  risk,  202 
suing  on  policy,  280 
waiver  by,  125 

when  he  may  insure,  45,  46,  85 
not  insure,  45,  86 

AGREEMENT,  ADJUSTMENT,  278 

AGREEMENT  TO   INSURE.     See  CONTRACT  TO  INSURE. 

AGREEMENT,  TREATY.     See  REINSURANCE. 

AGRICULTURAL  INSURANCES,  95 
condition  as  to  average  in,  352 
form  of  policy  in,  467 

ALIEN  ENEMY, 

insurance  of  property  of,  14 
position  of,  during  hostilities,  385 
who  is,  386 
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ALIENATION  OF  INTEREST.    See  ASSIGNMENT. 

ALTERATION 

in  subject-matter  before  completion  must  be  communicated,  161 
increasing  risk,  defence  of,  in  action  on  policy,  286 
of  insured  premises,  196,  203 
of  policy,  107 

by  agent,  109 

does  not  attract  additional  stamp  duty,  109 
of  risk.     See  RISK. 

AMALG  AMATION 

of  insurance  companies 

documents  to  be  deposited  with  Board  of  Trade  on,  425,  426 
petition  for,  425 

procedure  on,  425 
policy-holders  must  consent  to,  426 
treaty  agreement  does  not  constitute.  426 
under  Assurance  Companies  Act,  1909.  .425 

Companies  (Consolidation)  Act,  1908.  .425 

AMBIGUITY 

in  wording  of  policy,  103 

AMBIGUOUS 

description  of  the  subject-matter,  17 

AMENDMENT 

of  particulars  of  loss,  259 

AMOUNT   OF  INSURANCE,  1 

basis  of  calculation  of,  48 

in  a  marine  valued  policy  may  cover  estimated  profits.  50 

may  be  agreed,  51,  97 

rules  for  calculating,  50,  244 

value  of  subject-matter  regulates  the,  47 

AMOUNT  OF  LOSS,  246.     And  see  Loss. 

AMOUNT   PAYABLE, 

ascertainment  by  arbitration,  289 
payment  of  on  loss,  295 
reinstatement  in  lieu  of,  302 

AMOUNT   RECOVERABLE, 

adjustment  of.  277.     And  see  ADJUSTMENT  OF  Loss. 

application  of  Gambling  Act  to,  271 

ascertainment  of,  263,  266,  268,  289 

by  bailees,  etc.,  270 

by  limited  owners,  270 

by  way  of  reinstatement,  267.     And  see  REINSTATEMENT. 

contribution  as  to,  332.     And  see  CONTRIBUTION. 

indemnification,  effect  of,  on,  324.     And  see  INDEMNIFICATION. 

limitation  of,  264 

on  partial  loss,  48,  237,  265 

on  total  loss,  49,  237,  264 

litigation  for,  279.     And  see  ACTION  ON  POLICY  and  ARBITRATION. 
payment  of,  on  adjustment,  278 

return  of,  in  case  of  fraud,  279 
subrogation,  314.     And  see  SUBROGATION. 
under  different  classes  of  policies,  96 — 98,  234 

ANSWERS 

by  assured  to  questions  submitted  by  insurers,  145 

when  filled  in  by  insurers'  agent,  152.     See  also  QUESTIONS. 
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APPLICATION 

for  insurance.     See  PROPOSAL. 

of  proceeds,  298 

to  stay  action,  289,  291 

APPOINTMENT 

of  arbitrator,  292 

APPORTIONMENT 

of  loss.    See  CONTRIBUTION. 

ARBITRATION 

to  determine  questions  on  policies,  287.     See  also  ACTION  ON  POLICY. 
arbitrator,  appointment  of,  292 
jurisdiction  of,  292 
vacancy,  292 
award,  293 

enforcement  of,  294 

condition  precedent  to  action,  289 

setting  aside,  293 
clauses  in  policies,  287 

may  be  a  valid  submission,  291 

when  they  may  be  disregarded,  290 
condition  precedent  to  action,  116,  291 
conditions  in  policies  as  to,  287 

distinguished  from  mere  valuation  or  appraisement,  291 
costs  of,  294 
mode  of  reference,  287 
proceedings  in,  292 

ARSON, 

effect  of,  67,  283 

under  Dockyards,  etc.,  Act,  1772.  .409 

Malicious  Damage  Act,  1861 .  .410 
verdict  of,  in  fire  inquests,  440 

ARTICLES 

of  association  of  company,  when  binding  on  assured  though  invalid,  114 

ASCERTAINMENT 

of  loss.    See  ADJUSTMENT  OF  Loss. 

ASSENT 

to  alteration,  insurers',  201 
assignment,  insurers',  215 

ASSESSORS, 
fire,  277 

ASSIGNEE   OF   POLICY 

receiving  payment  of  loss,  295,  296 
rights  and  duties  of,  217 
suing  insurers,  280 

ASSIGNMENT 

by  operation  of  law, 

bankruptcy,  224 

death  of  the  assured,  223 
form  of,  221—223 

of  assured's  rights  on  subrogation,  32C 
of  beneficial  interest,  218,  219,  220 
of  contract  of  fire  insurance,  requisites  for,  11,  215-217 
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ASSIGNMENT— con  tin  ued. 
of  interest,  29 
of  Lloyd's  policy,  373 
of  policy,  214 

conflict  of  laws,  as  to,  384 

consent  of  insurers  essential,  215 
agent  giving,  216 

does  not  affect  contract  of  reinsurance,  363 

form  of,  221 

must  be  contemporaneous  with  assignment  of  subject-matter,  217 
of  proceeds  of  a  policy, 

form  of,  221,  222 

when  valid,  218,  222 
of  subject-matter  of  policy 

by  way  of  mortgage,  213 
sale,  210 

loss  before  completion,  210,  211 

does  not  operate  as  an  assignment  of  the  policj^  215 

on  changes  in  partnership,  214 

on  creation  of  a  trust,  2 1 3 

prohibition  against,  213 

ASSOCIATIONS  FOR  MUTUAL  INSURANCE.    See  MUTUAL  INSURANCE. 

ASSURANCE  COMPANIES  ACT,  1909.  .54,  415 
accounts  of  insurance  companies,  420,  421 

audit  of,  422 

riling  of  copy,  with  registrar  of  joint  stock  companies,  421 

penalty  for  signing  a  false  balance-sheet,  421 

shareholders  entitled  to  copy  of,  421 

submission  of,  to  Board  of  Trade,  421 

underwriters',  provisions  as  to,  424 
amalgamation  of  insurance  companies,  425 
deposit  to  be  made  by  fire  insurance  companies,  416 

amount  of,  416 

investments  to  be  made  therewith,  416 
securities  in  lieu  thereof,  418 

dividends  thereon,  418 

petition  on,  419 

rights  of  policy  holders  as  to,  429 

transfer  of,  418 

underwriters,  provisions  as  to,  419,  420 

warrant  of  Board  of  Trade  for,  416,  417 

what  companies  are  exempt  from  making,  417 
penalties  under.  429 

reduction  of  contracts  in  lieu  of  winding-up  order,  428 
regulations  as  to  foreign  companies,  55,  56 
underwriters  carrying  on  business  under,  57,  419,  420,  424 

ASSURED 

accounting  for  value  of  salvage,  325 

assignment  by,  209 

bankruptcy  of,  224 

bound  by  agent's  statements,  148 

cannot  make  a  profit  out  of  his  insurances,  314 

claim  by,  under  policy,  249 

death  of,  223 

definition  of,  1 

disclosure  by,  128—130 

duties  of,  on  happening  of  fire,  244 
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ASSURED—  continued. 

duty  of,  on  reinstatement  by  insurers,  307 

interest  of,  in  the  subject-matter,  19,  20,  165 

liability  to  account  for  anything  received  from  third  parties  on  loss,  234,  326,  327 

not  affected  by  contract  of  reinsurance,  365 
obligations  of,  on  subrogation,  325 
position  of,  on  total  loss,  321 

under  average  policy,  349 
specific  policy,  349 
when  insurers  submit  questions,  145 

assisted  by  insurers'  agent  in  preparing  answers,  153 
illiterate,  153 
reinstating,  310 
subrogation  to  rights  of,  314.     And  see  SUBKOGATION. 

ATTACHMENT 

of  proceeds.     See  GARNISHEE  ORDER. 
of  risk,  167,  190,  191 

AUDIT 

of  accounts  of  insurance  companies,  422 
of  underwriters,  424 

AUDITOR, 

appointment  of,  422 
duty  of,  422 
report  of,  422 

should  be  attached  to  balance-sheet,  423 

AUTHORITY   OF  AGENTS,  84,  89.     See  also  AGENT. 

AVERAGE 

policies,  98,  331.     See  also  CONTRIBUTION. 
not  subject  to,  339,  349 
subject  to,  339,  349 
clause  in  Lloyd's  policies,  374 

AVOIDANCE  of  policies,  107,  121 
by  assignment,  213 
by  breach  of  condition,  199,  203 
by  concealment,  128,  130,  131 
by  double  insurance,  229 
by  excessive  insurance,  234 
by  material  alteration,  195 
by  untrue  statements  of  the  assured,  141 

of  his  agent,  148 

made  through  insurers'  agent,  150 
effected  through  insurers'  agent,  149 
of  a  renewed  policy,  172,  173 
return  of  premium  on,  187 
waiver  of,  123 

AWARD,  293 

correcting  an,  293 
enforcement  of,  294 
setting  aside  an,  293 

BAILEES, 

amount  recoverable  by,  270 
insuring,  37,  43,  85,  95 
liability  of,  4,  393 
who  are  ordinarily  liable,  394 

not  ordinarily  liable,  394 
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BALANCE-SHEETS  OF  INSURANCE  COMPANIES,  421 

auditor's  report  should  be  attached  to,  423 
directors'  signatures  to.  423 
penalty  for  signing  false,  421 

BANKRUPT, 

insurable  interest  of,  38 

BANKRUPTCY 

of  assured,  224,  280,  296 

of  underwriter,  429.     See  also  WINDING-UP. 

BASIS 

of  contract,  77 

BELIEF, 

statement  of,  140 

BELLIGERENTS,  384 

BENEFICIAL 

interest  under  a  policy,  assignment  of,  219 
consent  to,  not  necessary,  220 
form  of,  221 

BENEFICIARIES, 

insurable  interest  of,  40 
rights  of,  36,  298,  309 

BENEFIT 

received  apart  from  contract  of  insurance  must  be  accounted  for,  7 

BILL  OF  EXCHANGE,  ETC. 
insurance  of,  159 
payment  of  premium  by,  181 

BILLS 

of  mortality,  310 

BISHOPS, 

insurable  interest  of,  35 
reinstatement  in  case  of,  311 

BLANKET  POLICIES.     See  FLOATERS. 

BLANKS, 

filling  in,  108 

BLOWING  UP  BUILDINGS, 
when  covered  by  policy,  241 

BOARD  OF  TRADE, 

documents  to  be  deposited  with,  on  amalgamation,  425,  426 
inspection  of  accounts  of  insurance  companies,  421 
warrant  of,  for  deposit  in  Court,  416,  417 

BOILER 

explosion,  damage  by,  when  recoverable  under  a  fire  policy,  63,  65,  68 

BONDS, 

insurance  of,  159 

BOOKS  OF  ACCOUNT, 
insurance  of,  159 
production  of,  257 
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BOROUGH  COUNCILS, 

provision  to  be  made  by,  for  extinguishment  of  fires,  435 

BORROWERS, 

liability  of,  for  damage  by  fire,  394 

BREACH 

of  condition,  119 
effect  of,  121 

onus  of  proof  of,  on  insurers,  121 
waiver  of,  122 

by  agent,  125 
of  covenant  by  tenant,  403 

relief  against,  403 
of  duty  of  good  faith  by  assured,  132,  138 

BROKERS 

carrying  on  business  at  Lloyd's,  367 

mode  of  business  with  underwriters,  368,  369 
policy,  83,  84 

collecting  premiums,  180 

BUILDINGS, 

alterations  of  and  additions  to,  conditions  as  to,  203 

amount  recoverable  in  respect  of,  267 

change  of  occupancy  of,  may  vitiate  policy,  207 

description  of,  18,  162 

destruction  of,  pending  completion  of  contract  of  sale,  396 

to  prevent  spread  of  fire,  241 
ecclesiastical,  duty  to  insure,  33 
fallen,  203 

Gambling  Act  does  not  apply  to,  275 
insurable  value  of,  50 
reinstatement  of,  on  loss,  302,  305,  306 

under  Fires  Prevention  (Metropolis)  Act,  1774.  .308—310 
use  of,  condition  as  to,  206 
when  not  insured  to  full  value,  insurers'  rights  on  subrogation,  324 

BURNING.     See  FIRE. 

BURGLARY 

policy  combined  with  fire  policy,  5,  73 

BUYER.     See  PURCHASER. 

CANCELLATION 

of  policy,  107 

by  consent,  170 

return  of  premium  on,  187 

CANONS, 

insurable  interest  of,  35 
reinstatements  in  case  of,  311 

CAPITAL 

of  incorporated  insurance  companies,  statements  as  to,  424 

CARRIERS, 

insurance  by,  43,  45,  95 

application  of  proceeds,  299 

condition  relating  to,  164 

interest  of,  31,  43,  164,  317 

special  contract  limiting  liability,  317 
liability  of,  for  damage  by  fire,  4,  394,  395 

w.i.  [  9  ]  OK 
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CASH, 

payment  in.     See  PAYMENT. 

CATTLE, 

insurance  of,  264 

CAUSE 

of  fire,  65,  239,  242 
arson,  66,  409 
immaterial  to  the  contract  of  insurance,  1 1 

exceptions,  67 
inquests  as  to,  439 
negligence,  66,  388 
spontaneous  combustion,  66,  68 
of  loss,  239.     See  also  PROXIMATE  CAUSE. 

CESSER 

of  insurance,  under  a  condition,  169,  190 
interest,  29 

CESTUIS  QUE  TRUSTENT, 
insurable  interest  of,  39,  40 

CHANCEL, 

insurance  of,  45 

CHANGE 

of  circumstances.     See  RISK. 

of  occupancy  may  vitiate  policy,  207 

CHARACTERISTICS 

of  contract  of  fire  insurance,  5 

CHARGE 

over  subject-matter  of  policy,  213.     See  also  ASSIGNMENT. 

CHATTELS, 

reinstatement  of,  305 

CHEMICAL 

action,  loss  by,  not  recoverable  under  fire  policy,  63 

CHEQUE 

payment  of  loss  by,  297 

of  premium  by,  181 

CHOSE  IN  ACTION, 

assignment  of,  219,  221,  222 

proceeds  under  a  policy  are  assignable  as,  218 

CHURCH  PROPERTY.    See  ECCLESIASTICAL  PROPERTY. 

CINDERS 

from  locomotives  causing  fires,  390 

CITY   OF   LONDON   FIRE   INQUESTS   ACT,  1888.. 439 

CIVIL  COMMOTION, 

fire  caused  by,  usually  excepted  from  policy,  68 

CLAIM,  249—261 

fraudulent,  express  condition  against,  in  policies,  116 
under  policies.     See  Loss. 

CLASSIFICATION 
of  policies,  94 
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CLAUSES, 

arbitration,  in  policies.  287.     See  also  ARBITRATION. 

COACHBUILDERS, 

insurable  interest  of,  43 

liability  of,  for  damage  by  fire,  394 

CO-INSURERS.     See  CONTRIBUTION. 

COLLUSION 

between  the  assured  and  agent  of  the  insurer,  effect  of,  151 

COLONIAL  INSURANCES.    See  CONFLICT  OF  LAWS. 
COMBINED  POLICIES,  72,  95 

COMMENCEMENT 
of  risk,  167 

COMMISSION, 

agents  on,  88 

goods  held  on.     See  GOODS  HELD  IN  TRUST  OR  ON  COMMISSION. 

COMMISSIONER 

of  the  City  Police,  duty  of,  in  fires  in  the  Metropolis,  439 

COMMITTEE 

of  a  lunatic,  insurable  interest  of,  42 

COMMON  CARRIER.     See  CARRIER. 

COMMUNICATIONS, 

privileged,  in  actions  on  policies,  285 
to  agents,  148,  149 

COMPANIES   (CONSOLIDATION)  ACT,  1908, 

amalgamation  of  insurance  companies  under,  425 

filing  copies  of  accounts,  etc.,  under,  421 

register  of  members,  424 

statement  as  to  capital,  424.     See  also  INSURANCE  COMPANIES. 

COMPENSATION 

for  loss  by  fire  apart  from  insurance,  387.     See  also  LIABILITY  APART  FROM  IN- 
SURANCE. 
for  riot,  408 

COMPLETION 

of  contract  of  insurance,  81 

COMPLIANCE 

with  conditions,  what  constitutes,  119 
waiver,  123 

COMPROMISE, 
effect  of,  301 

CONCEALMENT,  5,  6,  12,  128—139 
consequences  of,  107,  128,  130 

where  assured  is  entitled  to  a  return  of  premium,  187.     See  also  DISCLOSURE  and 
GOOD  FAITH,  DUTY  OF. 

CONCURRENT  POLICIES,  339,  353 

CONCUSSION, 
loss  by,  64 
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CONDITIONS   OF   POLICY,  111—126 
as  to  alteration  of  risk,  199,  203 
as  to  arbitration,  287,  291 
as  to  commencement  of  action,  281,  282 
as  to  determination  of  the  policy,  169 
as  to  double  insurance,  227 
as  to  future  user,  197,  206 
as  to  when  claim  becomes  payable,  295 
continuing,  197 
exceptions,  126 
express,  114,  116 
implied,  113 
in  a  Lloyd's  policy,  373 
nature  of,  112 

performance  of,  before  loss  recoverable,  244 
precedent,  111 — 116 

arbitration  may  be  a,  291 

breach  of,  119 

effect  of,  120,  144,  147 
waiver  of,  122 

valuation  may  be  a,  291 
subsequent,  111 
unreasonable,  115 
waiver  of,  122,  184 

CONFLICT   OF  LAWS,  377— 386 
•  assignment  of  policy,  384 
insurance  on  immovables,  383 
jurisdiction  of  English  Court,  378 
place  where  contract  made,  381,  382 
proper  law  of  the  contract,  379 

CONFLICTING 

claims  to  policy  moneys,  296 

CONSENT 

of  insurance  companies  to  alterations,  201 
to  assignments  of  policies,  215 — 217 

CONSEQUENTIAL  LOSS.     See  Loss. 

CONSIGNEE, 

insurance  by,  45 

CONSTRUCTION 

of  policy,  100—104 
of  stipulations  as  conditions,  117 
on  face  of  policy,  118,  144 

CONSTRUCTIVE 

total  loss,  not  applicable  to  fire  policies,  325 

CONTENTS 

of  Lloyd's  policy,  373 

of  ordinary  policy  of  fire  insurance,  99 

of  proposal  form,  76 

CONTRACT 

of  fire  insurance.     See  FIRE  INSURANCE,  CONTRACT  OF  ;    and  POLICY  OF  FIRE 

INSURANCE. 
of  marine  insurance.     See  MARINE  INSURANCE,  CONTRACT  OF. 
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CONTRACT— continued. 

of  reinstatement,  302.     See  also  REINSTATEMENT. 
of  reinsurance,  3,  355.     See  also  REINSURANCE. 

CONTRACTS, 

reduction  of  company's,  in  winding-up  petitions,  428 
to  insure,  402 — 407 

CONTRIBUTION,  331—354 

apportionment  of  loss,  338 — 354 
in  average  policies,  349 

first  or  pro  rata  condition  of  average,  349 

method  of,  under,  353 
in  "  floaters,"  350 
second  condition  of  average,  350 

method  of,  under,  353,  354 
in  specific  policies,  339 

assured  bears  no  part  of  loss,  349 
concurrent  policies,  339 
method  of,  339,  340 
non-concurrent  policies,  339 

methods  of,  341 — 349 

rules  regulating,  between  different  policies,  334,  339,  341,  353,  354 
community  of  interest  essential,  335,  336 
condition  in  average  policies  as  to,  349 
"  contribution  clause,"  333 

"  rateable  proportion,"  333 
does  not  depend  on  contract,  332 
Fire  Offices'  Committee,  rules  of,  as  to,  338,  354 
foundation  of,  338 

independent  liability  principle,  340,  345—349,  353,  354 
when  it  arises,  332,  334 

CONTRIBUTION   OF  INSURANCE   COMPANIES 
to  Metropolitan  Fire  Brigade,  434 

CONVEYANCE 

of  subject-matter  of  a  policy,  210.     See  also  ASSIGNMENT. 

CONVEYANCING   AND   LAW   OF  PROPERTY  ACT,  1881, 
insurances  under,  41,  407 
relief  against  forfeiture  under,  403 

CO-OWNERS, 

insurances  by,  38 

CORONER, 

rights  of,  to  hold  inquests  on  fire,  439 

CORRESPONDENCE, 

negotiations  by,  75,  82 

COSTS, 

not  covered  by  reinsurance,  363 
power  of  arbitrator  as  to,  294 

COURTS 

having  jurisdiction  to  try  actions  on  policies,  279,  377 

COVENANT 

to  insure  in  leases,  402 — 407 

mortgages,  401,  407 
to  repair  or  rebuild,  position  of  covenantee  on  loss,  399 
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COVER   NOTE,  2,  78 
duration  of,  79 — 81 
form  of,  462 

is  a  contract  of  insurance,  79 
is  a  provisional  protection  merely,  83 
issued  by  an  agent  in  a  foreign  country,  381 
may  constitute  a  double  insurance,  232 
"  slip  "  is  equivalent  to,  370 

COVERING  NOTE,  2 

See  COVER  NOTE. 

"COVERING   THE   SAME   PROPERTY," 
meaning  of  the  term,  229,  232,  335 

CREDIT 

for  premium, 

agent  giving,  181 

CREDITORS, 

insurances  by,  44,  45 

CRIME, 

fire  caused  by,  when  loss  not  recoverable,  67.     See  also  ARSON. 

CUMULATIVE  LOSSES,  247 

CURRENCY 

of  policy,  insurer  going  into  liquidation  during,  184,  190.     See  also  DURATION. 

CURTESY, 

tenant  by,  insurable  interest  of,  42 

CUSTOM 

of  City  of  London,  as  to  liability  of  wharfingers,  395 
of  Lloyd's,  how  far  binding  on  assured,  367 


DAMAGE 

by  fire.     See  Loss. 

DAMAGES 

for  breach  of  stipulation,  112 
for  failure  to  insure,  84 
for  loss  by  fire,  387 
for  retaining  possession,  246 

DANGER, 

increase  of.     See  RISK. 

DATE 

of  policy, 

rules  as  to,  167 

DAYS   OF  GRACE,  174—175 
conditions  as  to,  174 
insolvency  of  insurers  during,  184 
loss  arising  during,  174 

DEANS, 

insurances  by,  35 
reinstatement  in  case  of,  311 

DEATH 

of  assured,  223,  280,  296 
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DECLARATION, 

statutory,  when  required,  258 

DEED 

of  settlement  of  insurance  companies,  58,  424 

DEEDS 

not  insured,  159 

DEFENCES 

to  actions  on  policies,  282,  283,  286 

DEFINITION 

of  insurance  terms,  1-3 

DELAY, 

effect  of,  104 

DELEGATION 

by  agent  of  insurers,  88 

DELIVERY 

of  policy  under  seal,  effect  of,  81 

DEMOLITION 

of  buildings,  241 

DEPOSITARIES, 

liability  of,  for  damage  by  fire,  394 

DEPOSIT 

in  Court  to  be  made  by  insurance  companies,  416 

underwriters,  419 
rights  of  policy-holders  to,  in  winding-up  of  company,  429 

DEPOSIT   NOTE.     See  COVER  NOTE. 
receipt.     See  COVER  NOTE. 

DESCRIPTION 

of  subject-matter  in  policy,  14,  99,  157 
adequacy  of  the,  rules  relating  to,  16 
ambiguous,  17 
effect  of  a  wrong,  158,  159 
general,  usually  sufficient,  15 
inaccuracies  in  the,  160,  161 
insurer's  agent  giving  a  wrong,  158 
may  state  the  assured's  interest  in,  165 

user  to  be  made  thereof,  163 
when  it  should  include  description  of  locality,  18,  161 

DESTRUCTION 

of  subject-matter 

before  policy  effected,  27 

may  entitle  assured  to  return  of  premium,  187 
by  fire.     See  Loss. 

DETERMINATION 
of  policy,  169,  170 

DEVISEE, 

insurances  by,  37,  40 

DIFFERENCES 

as  to  construction  of  policy,  288.     See  also  ARBITRATION. 
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DILAPIDATIONS.     See  ECCLESIASTICAL  PROPERTY. 
DIRECT  CAUSE.     See  PROXIMATE  CAUSE. 

DIRECTOR 

of  an  insurance  company,  duty  of,  as  to  accounts,  423 

may  be  a  juryman,  285 

DISABILITY, 

persons  under,  42,  384 

DISCHARGE 

of  insurers'  obligation  by  payment,  170,  294 

reinstatement,  302 

DISCLOSURE,  127—155 
by  agent  of  assured,  148 
insurers,  149 

waiver  by,  150 
by  assured,  full,  essential,  5,  6,  129,  130,  145 

in  proposal  form,  77,  78,  145 
by  insurers,  5,  6,  128 
by  reassured  on  reinsurance,  359,  360 
extent  of,  132 

when  insurers  submit  questions,  145 
for  what  period  necessary,  130,  145 
in  a  Lloyd's  slip,  370,  372 
non-,  effect  of,  138 

by  fraudulent  representation,  139 
by  innocent  misrepresentation,  139,  141 
not  fatal  when  insurers  have  knowledge,  151 
onus  of  proof  of,  138 
of  double  insurance,  227 

of  interest,  30,  164.     See  also  CONCEALMENT  ;    GOOD  FAITH  ;    MATERIAL  FACTS  ; 
QUESTIONS. 

DISCOVERY 

in  actions  on  fire  policies,  283 

affidavit  of  ship's  papers  not  applicable,  284 

DISCRETION 

of  insurers,  169,  178,  257 

DISPUTES 

on  policy,  288.     See  also  ARBITRATION. 

DISSOLUTION.    See  WINDINQ-UP. 

DISTINCTION 

between  contract  of  fire  insurance  and  gaming  and  wagering  contract,  8 

guarantee  contract,  11 
life  assurance  contract,  6 
DIVIDENDS 

on  deposit  in  Court,  application  for,  418 

DOCKYARDS,  ETC.,  PROTECTION  ACT,  1774.  .409 

DOMICIL 

of  parties  to  actions  on  policies,  378.     See  also  CONFLICT  OF  LAWS. 

DOM  IN  US  LIT  IS, 

assured  as,  in  subrogation,  324 

DOUBLE  INSURANCE.    See  also  EXCESSIVE  INSURANCE. 
amount  recoverable  under,  332 
contribution  in,  332.     See  also  CONTRIBUTION. 
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DOUBLE  INSURANCE— continued. 
courses  open  to  assured  on  loss,  226 
disclosure  of,  227 

condition  as  to,  228 

essential  in  Canada,  228 

when  not  necessary,  135 
must  be  over  same  property,  232,  335 
no  legal  objection  to,  225 
notice  of  lapse  in,  228 

overlapping  of  insurance  may  not  constitute,  232 
return  of  premium  in,  188,  189 
what  constitutes,  228,  235,  335 
where  different  persons  insure  same  property,  230,  231,  335 

DOUBLE   REMEDY, 

when  assured  has,  388 

DOWRESS, 

insurable  interest  of,  42 

DURATION 

of  contracts  of  fire  insurance,  12 

marine  insurance,  12 
reinsurance,  360 
of  cover  notes,  79 — 81 
of  duty  of  good  faith,  130 
of  Lloyd's  policies,  373 

slips,  372 
of  policies  of  fire  insurance,  167 

how  far  affected  by  insurer's  insolvency,  171,  428 
renewal  of,  171 

DUTY 

of  good  faith.     See  GOOD  FAITH. 
to  insure  by  contract,  37 
statute,  33 

EARTHQUAKE 

causing  buildings  to  fall,  insurers'  position  on,  203 

clauses,  form  of,  463,  465,  470,  472 

fire  caused  by,  usually  excepted  from  policy,  69 

ECCLESIASTICAL 

Commissioners,  power  of,  to  direct  insurance,  35 
persons,  insurable  interest  of,  33 
property,  destruction  of,  by  fire,  34,  35 

insurance  of,  33,  34 

reinstatement  of,  311 

EJUSDEM  GENERIS  RULE, 
when  not  applicable,  102 

ELECTION 

as  to  affirmance  of  policy,  122 
as  to  reinstatement,  303 

ENDORSEMENT.     See  INDORSEMENT, 

ENEMY, 

alien,  386 

position  of,  during  hostilities,  385 
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ENGINE.     See  RAILWAY. 


ENGLISH  COURTS, 

jurisdiction  of,  in  actions  on  policies,  279,  378 

over  foreign  companies  in  England,  378 
where  policy  made  abroad,  379,  380 

ENTIRE  CONTRACT, 

fire  insurance  an,  11 

ENTRY, 

right  of, 

by  insurers,  245 

condition  as  to,  246 

to  extinguish  fires  by  fire  brigade,  431,  433 

by  railway  companies,  392 
by  third  persons,  430 
EQUITABLE 

assignment  of  policies,  224 

mortgagees,  insurable  interest  of,  44 

right  sufficient  to  support  insurance,  22,  37,  39,  40 

EQUIVOCAL.    See  AMBIGUOUS. 
ERROR.    See  MISTAKE. 

ESCROW, 

when  policy  under  seal  not  an,  183 

ESTOPPEL 

by  payment  of  premium  after  days  of  grace,  172 
by  recital  in  policy  that  premium  paid,  183 
effect  of,  122 
what  amounts  to,  122 — 124,  185.     See  also  WAIVER. 

EVIDENCE 

in  actions  on  policies,  285,  286 

of  skilled  witnesses,  134 

on  fire  inquests,  440 

parol,  16,  17,  102,  103.     See  also  ONUS  OF  PROOF. 

EX  GRATIA 

payment  of  loss,  297,  362 

EXCEPTIONS,  126 

relating  to  causes  of  loss,  67 — 100 

property,  159.     See  also  CONDITIONS  ;  ONUS  OF  PROOF. 

EXCESSIVE 
claim,  260 
insurance,  233 

EXECUTION 

of  policy  by  insurer,  100 

EXECUTORS, 

insurable  interest  of,  40 
not  bound  to  insure,  40 
rights  of,  under  policy,  223,  280,  296 

EXHAUSTION  OF   POLICY,  92,  247 

EXISTENCE 

of  other  insurances.     See  DOUBLE  INSURANCE. 
of  subject-matter  implied  in  every  policy,  113 
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EXPECTATION, 

mere,  is  not  an  insurable  interest,  22,  24 

EXPENSES, 

recovery  of,  on  loss,  245 
statutory  provisions  as  to,  434,  436 

EXPERT   WITNESSES, 
evidence  of,  134 

EXPLOSIONS, 

exception  as  to,  68 
when  loss  by,  not  recoverable,  68 
recoverable,  63,  65 

EXPLOSIVES, 

conditions  as  to,  159,  204 

EXPRESS  CONDITIONS, 
what  are,  114 

EXTENSION 

of  time  for  performance  of  a  condition  is  not  waiver,  123 

EXTENT, 

of  assured's  duty  of  disclosure,  128 

knowledge,  130 

of  liability  of  railway  company  under  Railway  Fires  Act,  1905.  .392 
of  loss  measures  amount  recoverable,  47,  263 

EXTINGUISHING 

of  fires,  powers  of  railway  companies  to,  392 

outside  the  Metropolis,  435 

within  the  Metropolis,  432 
of  loss,  330 


FACTORS, 

insurable  interest  of,  44 

FACTS 

to  be  disclosed.     See  DISCLOSURE  ;  GOOD  FAITH  ;  and  MATERIAL  FACTS. 

FAILURE 

of  consideration,  return  of  premium  on,  186 

FALLEN   BUILDINGS   CLAUSE,  203 
forms  of,  472 

FALSE 

alarm  of  fire,  penalty  for,  435,  437 
balance  sheet,  penalty  for  signing,  421 
claim,  260 
statement,  139,  141 

FARMING  STOCK.     See  AGRICULTURAL  POLICIES. 

FELONY, 

wilful  and  malicious  burning  of  property  is  a,  409 

punishment  for,  412 

FERMENTATION, 

exception  as  to,  68 
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FIRE, 

accidental,  statute  as  to,  389 

assessors,  277 

brigade,  431 

cause  of,  65,  239,  243 

caused  by  crime,  11,  66,  67 

negligence,  11,  66,  389 
definition  of,  2,  62 
destruction  by.     See  Loss, 
during  reinstatement,  insurers  liable  for,  306 
exceptions  as  to,  68 
inquests,  439 

report  on,  440 

Offices'  Committee,  rules  of,  as  to  contribution,  338,  354 
outbreak  of,  431,  432 

duties  of  assured  on,  244 
extinguishing  of, 

outside  the  Metropolis,  435 
statutory  provisions  for,  432 
within  the  Metropolis,  435 

notice  to  be  sent  to  Metropolitan  Fire  Brigade,  435 
rights  of  insurers  on,  245 
previous,  disclosure  of,  76,  135 
railway,  289 
spreading,  69,  389,  392,  431,  432 

FIRE   INSURANCE, 

contract  of,  1,  3,  225,  264 
adjustment,  277 
alien  enemy,  384 
alteration  of  the  risk,  195 
amount  of  insurance,  47 

ascertainment  of,  47 — 50 

recoverable,  263.     See  also  Loss. 

valuation,  51 
assignment,  11,  209 
cause  of  fire,  how  far  material,  11 
characteristics,  5 
claim,  7,  249 
completion,  81 

conditions,  111,  126.     See  also  CONDITION. 
contribution,  331.     See  also  CONTRIBUTION. 
description  of  subject-matter,  14,  157 
determination,  169 
disclosure,  127 

distinguished  from  other  contracts,  4 — 9 
does  not  run  with  land,  11 
double  insurance,  225 

when  void,  12 
duration,  12,  167 
effect  of  war,  384 

Gambling  Act  not  applicable,  25,  27,  28,  275 
good  faith,  duty  of,  5,  6,  127 

indemnification  on  loss,  324.     See  also  INDEMNIFICATION. 
insurable  interest,  21 — 30 
insurers,  53 
is  entire,  11 
is  one  of  indemnity,  7 
is  personal,  11 
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FIRE   INSURANCE— continued. 
contract  of — continued. 

jurisdiction  of  English  Courts,  378 

lapse,  176 

Lloyd's  policy.  367 

loss.     See  Loss. 

object,  3,  10 

over-insurance,  225 

perils  insured  against,  61 

policy,  91—110 

premium,  177 

no  return  when  contract  is  illegal,  192 
proposal,  75 

reinstatement,  302.     See  also  REINSTATEMENT. 
reinsurance,  354.     See  also  REINSURANCE. 
renewal,  171,  172,  176 
revival,  176 
salving  property,  244 
subject-matter,  13 

assured' s  interest  in,  19 

description  of,  is  the  basis  of  the  contract,  14 — 16 

destruction  of,  at  date  of  contract,  27 

locality  of,  18 

what  may  be  the,  13,  14 

exceptions,  14 

subrogation,  313.     See  also  SUBROGATION. 
test,  4 

transfer,  11,  209 
who  can  insure,  33 
who  cannot  insure,  45 
who  may  insure,  38 
who  must  insure,  33 

FIRES  PREVENTION   (METROPOLIS)   ACT,  1774, 
accidental  fires,  389 
reinstatement,  389 

"  FLOATERS,"  350 

FLOATING   POLICIES,  26,  29,  37 

premium  not  returnable  for  over-insurance,  189 
rules  as  to  determination  of,  169 

FORECLOSURE, 

effect  of,  on  insurances  by  mortgagee,  213 

FOREIGN 

companies  as  alien  enemies,  384 

defendants,  281 

contract,  suing  on,  in  England,  377 
insurance  companies,  statutory  regulations  for,  55,  56 
invasion,  fire  caused  by,  usually  excepted  from  policy,  68 
investments  of  insurance  companies  assessable  to  income  tax,  192 — 194 
judgment,  suing  on,  in  England,  377 

FOREST   FIRE. 

exception  as  to,  69 

FORFEITURE.     See  CONDITION. 
FORMS,  461—474 


INDEX. 

FRAUD,  139—145 

avoidance  of  policy  by,  107,  128,  142,  145,  234 
defence  of,  in  action  on  policy,  283 
return  of  money  paid  through,  279,  301 

premium  in  cases  of,  how  far,  191 
what  is,  139—141 

FRAUDS, 

Statute  of,  91 

FRAUDULENT 

alteration  of  risk,  196 
claim,  259,  260 

condition  against,  116 
over- valuation,  260 
representations,  139 

by  agent  of  the  assured  in  effecting  contract,  149 
insurers,  149 

return  of  premium  on,  189 
by  assured,  139 
proof  of,  142 

FURTHER   PARTICULARS, 

in  actions  on  policies,  284 

FUTURE   INTERESTS, 

insurances  of,  27 

FUTURE  USER, 

conditions  as  to,  in  policy,  197 


GAMBLING  ACT, 

how  far  applicable  to  fire  insurance,  25,  48,  97,  271 — 276 

GAMING  ACT,  1845.  .26,  27,  28 

GAMING 

and  wagering  contracts, 

distinguished  from  fire  insurance  contracts,  8,  25 
premium  not  returnable  in,  191 

GARNISHEE   ORDER 

against  proceeds  of  insurance,  295,  296 

GAS,  68 

loss  by  explosion  of,  when  recoverable  under  fire  policy,  63 

GASOLENE, 

causing  loss,  199,  204 

GENERAL  WORDS, 

application  of  ejusdem  generis  rule  to,  102 

GOOD   FAITH, 
duty  of,  127 

between  assured  and  insurers,  5,  259 
by  agent  of  assured,  148 
insurers,  149 

by  assured  when  questions  are  submitted  by  insurers,  145,  227 
by  reassured,  359,  360 
breach  of,  138 

by  fraudulent  representation,  139,  142 
by  innocent  misrepresentation,  139 
duration  of,  130 
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GOOD   FAITH— continued. 
duty  of — continued. 

implied  in  every  policy,  113 

in  claims  for  loss,  259 

in  description  of  subject-matter,  157 

in  double  insurance,  226 

on  outbreak  of  fire,  244 

on  renewal  of  policy,  173 

what  it  embraces,  130,  132 

when  discharged  by  assured,  150 

GOODS, 

destruction  of,  by  fire,  pending  completion  of  contract  for  sale,  397 
insurable  value  of,  rules  for  calculating,  50 
reinstatement  of,  305 

GOODS   HELD   IN  TRUST  OR   ON  COMMISSION, 

condition  as  to,  159 

definition  of,  164 

insurance  of,  86,  164 

when  full  value  recoverable,  164,  270 

GRACE, 

days  of.     See  DAYS  OF  GRACE. 

GROWING  CROPS.     See  AGRICULTURAL  POLICIES  . 

GUARANTEE 

business,  356.     And  see  REINSURANCE. 
distinction  from  contract  of  fire  insurance,  9 

GUARDIANS 

of  infants,  insurances  by,  42 

GUNPOWDER, 

conditions  as  to,  in  fire  policies,  115,  204 
ex  gratia  payment  where  loss  by  explosion  of,  297 
explosion,  loss  by,  when  recoverable  under  fire  policy,  63,  65 
storing  and  keeping  of,  204 


HAYRICK, 

fire  to,  caused  by  heating,  68,  389 

HAZARDOUS   GOODS,  204,  206,  207 

HEATING 

by  chemical  action,  loss  by,  not  recoverable,  63,  68 

HIRER, 

insurable  interest  of,  43 

liability  of,  for  damage  by  fire,  394 

HOME  POLICIES, 
conditions  in,  116 

HORSES, 

insurance  of,  264 

HOSTILITIES, 

exception  as  to,  68 

HOUSE-BREAKING, 

policies  against,  combined  with  fire  policies,  73 

HOUSES, 

rules  for  calculating  insurable  value  of,  50.     See  also  BUILDING. 
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HURRICANE, 

exception  as  to,  69 

HUSBAND, 

insurable  interest  of,  42,  165 


IDENTIFICATION 

of  subject-matter,  14,  15,  162,  238 

rules  as  to  adequacy  of  description  and,  16 

IDENTITY 

of  risk,  how  far  necessary  for  contribution,  335,  342 

double  insurance,  229,  232 

IGNITION, 

fire  must  result  in  actual,  62,  68 

IGNORANCE 

of  agent  of  the  assured,  148,  149 

insurers,  151 
of  assured,  130 
of  fact,  301 
of  law,  190,  302 

ILLEGAL 

insurances,  no  return  of  premium  in,  191 
what  are,  14,  24 

ILLITERATE 

assured  proposing  insurance,  153 

IMMATERIAL  FACTS, 

what  are,  135.     See  also  MATERIAL  FACTS. 

IMPLIED 

conditions  in  fire  policies,  113 

IMPROVEMENT   OF  LAND  ACT,  1864, 
insurances  under,  36 

INACCURACY 

of  assured's  statements  in  effecting  insurance,  141,  153 
of  description,  16,  159 — 161 
test  of,  16,  159 

INAPPROPRIATE 

description  of  subject-matter  in  policy,  16 

INCENDIARISM, 

fire  caused  by,  69 
threats  of,  135,  253 

INCOME 

of  insurance  companies  assessable  to  income  tax,  192 — 194 

INCORPORATION 

of  other  policies, 

in  Lloyd's  policies,  374 

in  reinsurance  policies,  363,  364 

where  average  clause,  352,  354 
of  proposal  in  policy,  93,  100,  114,  118 
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INCREASE  OF  RISK, 
conditions  as  to,  200 
sanction  to,  202 

INCUMBENTS, 

insurable  interest  of,  33 
reinstatement  by,  311 

INCUMBRANCES, 

conditions  as  to,  166 

disclosure  of,  not  required,  136,  165 

INDEMNIFICATION 

on  loss 

after  payment  by  insurers,  326 
assured's  liability  to  account  for,  326,  327,  328 
insurers'  rights  thereunder,  328 

to  voluntary  payments  by  third  parties,  329 
before  payment  by  insurers,  324 

credit  for,  when  to  be  given,  324,  325 

not  to  be  given,  326,  327 

INDEMNITY,  1,  225,  264,  266 

contract  of  fire  insurance  is  a  contract  of,  6 
double,  to  assured,  not  permitted,  226,  328,  329 
extent  of,  7,  98,  99 

none  in  gaming  and  wagering  contracts,  8 
previous  loss  is  essential  to,  7,  29 
principle  of,  in  contract  of  fire  insurance,  7 
reinstatement  may  be  the  measure  of,  51 
subrogation  on,  313.     See  also  SUBROGATION. 

INDEPENDENT  LIABILITY.    See  CONTRIBUTION. 

INDIVISIBLE  CONTRACT, 
fire  insurance  an,  12 

INDORSEMENT 

of  policy, 

with  consent  to  alteration,  202 
assignment,  216 
with  waiver,  124 

INFANTS, 

mode  of  insurances  by,  42 

INFORMATION.    See  DISCLOSURE. 

INITIALLING 

a  Lloyd's  slip  creates  a  binding  contract,  371 

INNKEEPERS, 

insurable  interest  of,  44,  239 
liability  of,  for  damage  by  fire,  395 

INNOCENT  MISREPRESENTATION.    See  MISREPRESENTATION. 

INQUESTS, 

fire,  439.    See  also  FIRE  INQUESTS. 

INSOLVENCY.    See  BANKRUPTCY  ;   WINDINQ-UP. 
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INSPECTION 

of  accounts  of  insurance  companies,  421 

INSTALMENTS, 

premium  payable  by,  180 

INSURABLE   INTEREST,  21—32 

arises  under  a  verbal  contract,  22 

assignment  of,  29 

continuance  of,  23,  26 

contract  of  sale,  effect  of,  on,  211 

foreclosure  order,  cITcct  of,  on  mortgagee's,  213 

Gambling  Act,  application  of,  to.  in  fire  contracts,  25,  27,  28,  271 

in  reinsurances,  :!f»'.> 

is  an  implied  condition  in  every  policy,  113 

mere  expectation  not  sufficient,  22 

necessity  for,  24 

proof  of,  necessary  even  when  amount  of  insurance  agreed,  51 

requisites  of ,  21 

specification  of,  in  the  policy,  30,  31,  32,  165 

time  when  it  should  arise,  26,  27 

transfer  of,  and  re-acquisition,  29 

unpaid  vendor  still  retains  an,  211 

who  has  an,  33 — 46 

INSURABLE    VALUE, 

basis  of  calculation  for  fixing  amount  of  insurance,  48 
ascertainment  of,  50 

INSURANCE 
broker 

collecting  premiums,  180 
companies, 

accounts  of,  421 

advertisements  of,  175 

amalgamation  of,  424 

completion  of,  425,  426 
sanction  of  Court  to,  425 

contribution  by,  to  expenses  of  fire  brigade,  434 

creation  of  fund  by,  to  meet  policy-holders'  claims,  59 

different  kinds  of,  54 — 57 

liable  for  income  tax,  192 — 194 

limitation  of  liability  of,  58 

power  to  insure,  57 

winding-up    of,     426.       See    also     ASSURANCE     COMPANIES     ACT,     1909; 

WlNDINQ-UP. 

contract  of  fire$  1 

object  of,  3 

test  of,  4 

double,  12,  225.     See  DOUBLE  INSURANCE. 
excessive,  233.     See  EXCESSIVE  INSURANCE^ 
of  profits,  31 
of  rent,  20,  239,  304,  400 
subject-matter  of  fire,  what  may  be,  13,  14 

exceptions,  14 

INSURE, 

who  can  insure,  33 — 46.     See  ASSURED. 
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INSURERS,  1,  4,  54—57 

advertisements  of,  when  binding,  175 

agents  of,  88,  149.     See  also  AGENTS. 

contribution  by,  331.     See  also  CONTRIBUTION. 

days  of  grace,  position  of,  when  loss  arises  during,  174 

disclosure,  duty  of,  as  to,  128,  149 

duties  as  to  renewals,  174 

interpleader  by,  296 

liability  of,  47,  58 

ascertainment  of,  263 

underwriters,  60 

when  determined,  169,  170 
payment  by,  295 

into  Court  by,  296 

reinstating,  302.     See  also  REINSTATEMENT. 
rights  of,  on  loss,  116,  245,  313,  325,  326.     See  also  Loss ;    SUBROGATION. 

INTENTION 

of  parties, 

ascertainment  of,  rules  for,  117 
not  carried  into  effect,  196,  197 
on  construction  of  policy,  101,  102 

INTEREST, 

assured's,  in  the  subject-matter,  19,  20.     See  also  INSURABLE  INTEREST. 
when  it  must  be  described  in  the  contract,  20 

stated  in  the  policy,  165 
when  payable  by  insurers,  297 

INTERIM 

protection  note,  2 

receipt,  2.     See  also  COVER  NOTE. 

INTERLOCUTORY 

proceedings,  280.     See  also  ACTION  ON  POLICY. 

INTERPLEADER 

by  insurers,  296 

INTERPRETATION 

of  terms  of  contract,  94 

INTERROGATORIES,  284.     See  also  ACTION  ON  POLICY. 

INVASION, 

exception  as  to,  68 

INVESTMENT 

of  amount  of  deposit  in  Court,  416 
change  of,  418 

INVESTMENTS 

abroad,  how  far  assessable  to  income  tax,  194 

IRISH 

insurance  company  carrying  on  business  in  England,  377 

ISSUE 

of  policy  as  acceptance  of  proposal,  81 
by  insurers,  100 

[  27  ] 


INDEX. 

JOINT  INSURANCE, 

effect  of  transfer  on.  30 

by  landlord  and  tenant,  405 

JOINT  OWNERS, 
insurances  by,  38 

JOINT  STOCK  COMPANIES, 

liling  accounts  of,  421 

register  of  members  of,  442 
See  also  ASSURANCE  COMPANIES  AOT,  1909. 

JOINT  TENANTS, 

insurable  interest  of,  38 

JUDGMENT, 

suing  on  foreign,  in  England,  378 

JURISDICTION 

of  arbitrators,  292 

of  courts  in  proceedings  on  policies,  279,  378 

how  it  may  be  ousted,  290,  379 
JURY, 

director  may  be  member  of,  285 


KEEPING, 

conditions  as  to,  204 

KNOWLEDGE 

of  agent,  when  binding  on  principal,  148,  150,  151 

when  it  may  be  negatived,  154 

when  there  is  fraud,  151 
of  assured,  extent  of,  130 
presumption  of,  136,  148 

LACHES.     See  DELAY  ;   WAIVER. 

LANDLORD, 

contribution  by,  when  tenant  also  insured,  336 

covenant  to  insure  by,  in  leases,  402 — 407 

insurance  by,  230,  231 

insuring  rent,  20 

position  of,  on  destruction  of  the  demised  premises,  398 

tenant's  bankruptcy.  324 
receiving  policy  moneys  on  loss,  299 

LANGUAGE 

of  policy  must  be  clear,  114 

LAPSE 

of  original  policy  causes  reinsurance  also  to  lapse,  360 

LAPSED  POLICIES,  176 

in  cases  of  double  insurances,  227 
revival  of,  176,  182 

agent  no  authority  to  revive,  176 

LARCENY, 

policy  against,  combined  with  fire  policy,  73 

LAWS, 

conflict  of.     See  CONFLICT  OF  LAWS. 

LEASEHOLD  PROPERTY.  37.  38,  402—407 

[28] 


INDEX. 

LEGAL  REPRESENTATIVE.     See  EXECUTOR  ;  ADMINISTRATOR. 

LEGATEE, 

insurances  by,  40 

rights  of,  in  testator's  insurance,  298 

LESSEE, 

covenants  to  insure  by,  in  leases,  402 — 407 
insurable  interest  of,  37,  44 

position  of,  on  destruction  of  the  demised  premises,  398 
receiving  policy  moneys  on  loss,  299 
reinstatement  by,  310 
See  also  TENANT. 

LESSOR.    See  LANDLORD. 

LEX  LOCI  REl  SIT&, 

no  application  to  insurance  contracts,  383 

LIABILITY 

apart  from  insurance.     See  LIABILITY  APART  FROM  INSURANCE. 
determination  of  insurers',  169 
limitation  of,  58,  264,  376 
of  insurers,  how  ascertained,  263 
amount  of,  264 

repudiation  of,  discharges  assured  from  furnishing  particulars  of  loss,  256 

under  a  Lloyd's  policy,  376 

under  a  policy  of  fire  insurance,  3,  58 — 60 

re-insurance,  361,  363 

when  loss  arises  during  days  of  grace,  174.     See  also  Loss. 

LIABILITY  APART  FROM  INSURANCE, 
arson,  409 
under  contract,  392 

bailor  and  bailee,  393.     See  also  BAILEES. 
landlord  and  tenant,  398 

covenant  to  insure  in  leases,  402,  404 — 407 
breach  of,  403 

proceedings  on,  403 

relief  in,  403.     See  also  LANDLORD  ;  LESSEE  ;  TENANT. 
mortgagor  and  mortgagee,  401 

covenant  to  insure  in  mortgages,  407.      See   also  MORTGAGOR  ;     MORT- 
GAGEE. 

vendor  and  purchaser,  386.     See  also  VENDOR  ;   PURCHASER. 
under  the  Riot  (Damages)  Act,  1886.  .408 
when  caused  by  tort,  388 

modification  under  the  Fires  Prevention  (Metropolis)  Act,  1774.  .389 
Railway  Fires  Act,  1905.  .391 
limitation  under,  392 
requirements  under,  392 

LIEN 

may  give  insurable  interest,  39,  43,  44 

LIFE 

assurance  distinguished  from  fire  insurance,  5,  6,  475 

LIFE  ASSURANCE  ACT,  1774.     See  GAMBLING  ACT. 

LIGHTING  AND  WATCHING   ACT,  1833, 
provisions  of,  for  prevention  of  fires,  436 
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LIGHTNING, 

loss  by,  <;:;.  u>2.  465 

LIMITATION 

of  act  ion,  281 

<>f  li;i.liilily  of  insurers.  5S,  264,  376 

LIMITED    OWNEUS, 

amount  recoA erable  by.  27') 

i ii MI i, 1 1  ilc  intercut  of,  33 — o").  42.  275 

reinstatement   by.  311 

Residence*  Art,  1870,  insurances  under,  36 

suing  mi  policy.  2Sl 

LIQUIDATOR, 

duty  of,  428 

LIQUIDATION.    See  BANKRUPTCY  ;  WINDING-UP. 

LITIGATION 

on  policy,  279.     See  also  ACTION  ON  POLICY. 

UVERY  STABLE  KEEPERS, 
in.-uiMble  interest  of,  44 
liability  of,  394 

LLOYD'S, 

members  of,  may  carry  on  fire  insurance  business,  57,  367 

statutory  provisions  as  to,  419,  424,  429,  448,  453,  457,  458,  459.     See  also 

UNDERWRITER. 
policy.  367—376 

adjustment  under,  375 

average  clause  in.  374 

claim  under,  368,  369 

conditions  of,  373 

contents  of,  373 

duration  of,  373 

effecting  insurance  by  means  of,  367,  368 

form  of,  473 

incorporation  of  other  policies  in,  374 

liability  under,  376 

loss  under,  mode  of  settlement,  376 

payment  under,  373,  375 

premium  under,  368,  369,  373,  374 

"slip,"  368,370—372 

creation  of  binding  contract  by,  368,  369 
form  of,  370 

LOCALITY 

of  subject-matter,  18,  19,  161 

does  not  govern  the  law  by  which  contract  is  determined,  383 
of  reinstatement,  307 

LOCOMOTIVES.     Sec  I!. \n.\v AY. 

LONDON   COUNTY  COUNCIL, 

contribution  to,  for  expenses  of  fire  brigade,  by  insurance  companies,  434 

LOSS.  2.-J7     217 

adjuM  ineiit  of,  277.     See  also  ADJUSTMENT  OF  Loss. 
afti  i-  agreement  I'm-  sale  entered  into,  210,  211 

al'tt  i  a    iin-d  has  sold  subject -matter  of  policy,  210,  213 

II  r\|ii|-.i,ti()U  ol    pulley.  23S 
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LOSS — continued. 

aiter  notice  to  treat,  210 
alien  enemy  sustaining,  385,  386 
amount  recoverable  on,  263 
is  assignable,  218 
in  unvalued  policies,  96,  234 
in  valued  policies,  97,  234.     See  also  AMOUNT    RECOVERABLE  ;    ACTION   ON 

POLICY. 

arbitration  as  to,  287.     See  also  ARBITRATION. 
ascertainment  of,  246,  266,  268.     See  also  ADJUSTMENT  OF  Loss, 
assignee  claiming  on,  217,  218,  220 
assignment  of  beneficial  interest  in  policy  after,  222 

before,  220 
of  policy  before,  216 

assured  entitled  to  full  indemnity  on,  266 
proof  by,  on,  50 

exception  under  a  valued  policy,  51 
before  policy  issued  or  premium  paid,  183 
by  fire.     See  FIRE. 
by  removal,  242 
by  theft,  242 
by  water,  241,  242 

calculation  as  to  extent  of,  48,  49,  50,  265 
cause  of,  65,  239,  243 
by  war,  68,  385 

immaterial  when  there  has  been  breach  of  condition,  199 
proximate,  63,  69,  239,  240 
claim  for,  249 

fraudulent,  259 
over-valuation  in,  260 

settlement  of,  with  fire-assessor,  278.     See  also  CLAIM. 
conditions  precedent  to  recovery  for,  244,  246 
consequential,  239 

constructive  total,  no  application  to  fire  policies,  325 
contribution  and  average,  331.     See  also  CONTRIBUTION. 
double  insurance,  position  on,  226 
during  days  of  grace,  174 
extinguishment  of,  330 
fallen  buildings,  203 

gives  rise  to  unliquidated  damages  only,  295 
indemnification  on,  324.    See  also  INDEMNIFICATION. 
indemnity,  previous  loss  essential,  7,  237 

litigation  on,  279.     See  also  ACTION  ON  POLICY  ;  ARBITRATION. 
making  good,  245 
notice  of,  246,  249—252 
mode  of  giving,  250 
time  for  giving,  250 
usual  condition  as  to,  116 
what  is  sufficient,  250 
partial,  49,  265 

reinstatement  on,  302 
particulars  of,  246,  252,  255 
amendment  of,  259 

failure  to  furnish,  256.     See  also  PARTICULARS  OF  Loss, 
payment  of,  246,  295 

on  adjustment,  278.    See  also  ACTION  ON  POLICY  ;  ADJUSTMENT  ;  ARBITI;  \ 

TION  ;  PAYMENT  OF  Loss, 
proof  on,  50,  238 

in  unvalued  policies,  96 
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LOSS — continued. 

proof  on,  in  valued  policies,  97,  98 
proximate  cause  of,  63,  69,  239,  240 

ascertainment,  of,  241,  243.     Sec  also  PROXIMATE  CAUSE. 
recoverable  as  long  as  assured  has  any  interest,  212 
reinstatement  on,  267.     See  also  REINSTATEMENT. 
rights  of  insurers  on,  116,  245 
salvage  on,  244 

subrogation  on,  313.     See  also  SUBROGATION. 
suceessive,  247 
suspension  of  claim  for,  385 
total,  49,  237,  265,  325 

constructive,  no  application  to  fire  policies,  325 
under  average  policy,  349 
under  Lloyd's  policy,  376 
under  specific  policy,  349 

"LOST  OR  NOT  LOST,"  28 

LUNATICS, 

insurable  interest  of,  42 


MACHINERY, 

reinstatement  of,  267,  307 

MALICIOUS  DAMAGE  ACT,  1861.  .410 

MANUFACTURE, 

heating  during,  62,  66,  68 

MARINE   INSURANCE, 

contract  of,  distinguished  from  fire  policy,  5,  6,  91,  476,  478 

MARINE  POLICY, 
construction  of,  118 
duration  of,  12,  91,  167 
valued,  may  cover  estimated  profits,  50 

MARKET  VALUE 

is  the  usual  basis  for  calculation  of  insurance  or  loss,  50 

MARRIED   WOMAN, 

insurable  interest  of,  42 

MASTER, 

when  liable  for  torbious  acts  of  servant,  388 

MATERIAL    ALTERATIONS, 
in  policy,  108 
in  risk,  200 

MATERIAL  FACTS 

as  to  user  of  subject-matter,  198 
disclosure  of,  in  negotiations,  132 
by  agent  of  assured,  148 
insurers,  149 

effect  of  insurer  submitting  questions  to  assured,  146 
non-disclosure  of,  when,  does  not  render  policy  void,  149 
what  are,  133—137,  145 
See  also  DISCLOSURE  ;  GOOD  FAITH. 
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MATERIALS, 

new  tor  old,  no  rule  as  to,  267 

MEMBERS 

of  an  incorporated  insurance  company,  register  of,  4:2  1 

of  an  unincorporated  insurance  company,  liability  of,  58,  59 

MEMORANDUM.    See  INDOKSEMENT. 

MERCHANDISE, 

form  of  policy  on,  466 
insurance  of,  95. 
See  also  GOODS  HELD  IN  TRUST  AND  ON  COMMISSION. 

METROPOLIS, 

extinguishment  of  fires  within,  432 

without,  435 

METROPOLITAN  FIRE   BRIGADE,  432 

contribution  by  insurance  companies  to  expenses  of,  434 
fire  inquests,  duties  of,  as  to,  439 
notice  of  fires  to,  435 
powers  of,  433 

MILITARY  OR  USURPED  POWER,  68 

MILL, 

amount  recoverable  on,  50 
condition  as  to  working  of,  197,  206 

MISDESCRIPTION, 

condition  against,  116 

of  locality  of  subject-matter,  18,  19,  161 

of  subject-matter,  16,  17,  159 

MISREPRESENTATION,  5,  6,  139 
avoiding  the  policy,  107,  109 
by  insurers,  128 

innocent,  by  agent  of  the  assured,  149 

insurer,  149 
definition  of,  139 
effect  of,  141 

when  assured  entitled  to  return  of  premium,  187 
onus  of  proof  of,  286 
test  of,  139 

not  fatal  when  insurer  has  real  knowledge  of  facts,  151 
when  insurers  estopped  from  relying  on,  185,  186 
See  also  FRAUD  ;  REPRESENTATION. 

MISTAKE, 

assured  entitled  to  return  of  premium  on,  186 
mutual,  187 
payment  of  loss  by, 

when  insurers  are  not  entitled  to  return  of,  301,  302 

entitled  to  return  of,  300 
rectification  of,  104—107 

MIXED  POLICIES.     See  COMBINED  POLICIES. 

MOBS, 

exception  as  to,  69 
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MODIFICATION 
of  policy,  108 


MONEY  HAD  AND   RECEIVED,  186,  300—302.  327 

MORTGAGE, 

contribution  in  case  of,  337 

covenant  to  insure  in  a,  407 

of  subject-matter  of  a  policy,  213.     See  also  ASSIGNMENT. 

subrogation  clause  in  Canada  as  to,  318 

MORTGAGEE, 

amount  recoverable  by,  50 
insurances  by,  41,  230,  231,  401 

equitable  mortgagee,  44 
payment  of  premium  by,  41,  42,  401,  407 
position  of,  on  foreclosure,  213 
receiving  policy  moneys  on  loss,  299 

MORTGAGOR, 

insurances  by,  37,  41,  230,  231,  401,  407 
receiving  policy  moneys  on  loss,  299 
reinstatement  by,  312 

MUTUAL   INSURANCE   ASSOCIATIONS,  56,177,416 
MUTUAL  MISTAKE,  187.     See  also  MISTAKE. 


NAME 

of  assured,  insertion  of,  in  policy,  99,  272 

"  NAMES  " 

in  connection  with  Lloyd's  policy,  376 

NATIONALITY.    See  CONFLICT  OF  LAWS  ;  FOREIGN  COMPANIES. 

NATURAL  CAUSES, 

fire  attributable  to,  65;  68,  69,  243 

NEGLIGENCE, 

fire  caused  by,  66 

servant's,  62,  66 
liability  for,  388,  394 

NEGOTIATIONS 

for  a  proposal  of  fire  insurance,  75  —  78 

when  conducted  through  agents,  83  —  90,  147  —  155 

NEW  CONTRACT, 

a  renewed  policy  a,  172 

NEW   FOR   OLD  MATERIALS, 
no  rule  as  to,  267 

"  NO  STEAM-ENGINE   USED   ON  PREMISES,"  197,  201 

NON-CONCURRENT  POLICIES,  339 

Apportionment  on  average,  353 
specific,  341—349 


A  it  >N-  DISCLOSURE.     See  CONCEALMENT  ;  MATEIM  \i.  I'1  vcis. 
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NOTE,   COVER.     See  COVER  NOTE. 
interim.     See  COVER   NOTE. 


NOTICE 

of  alteration  of  risk,  201 
of  assignment  of  policy,  220 

of  beneficial  interest  under  a  policy,  '2-'2 
of  double  insurance,  228 
of  loss,  assured's  duty  as  to  giving,  244,  246 

rules  as  to,  249,  252 

condition  in  policy  as  to  giving,  116 

sufficient,  120 
to  treat  served  after  loss,  210 


OBJECT 

of  contract  of  fire  insurance,  3,  10 

OCCUPANCY, 

change  of,  will  not  ordinarily  vitiate  a  policy,  207 
meaning  of,  164 

OCCUPATION 

of  assured,  76,  104,  206 

OCCUPIERS, 

insurable  interest  of,  44 

OFFICE, 

dealing  with  principal,  of  company,  90 

OFFICIAL   REFEREE, 

references  to,  287.     See  also  ACTION  ON  POLICY. 

OIL, 

insurance  of,  39 

OLD  MATERIALS, 

new  for,  no  rule  as  to,  267 

OMISSION.    See  CONCEALMENT. 

ONUS   OF  PROOF 

of  breach  of  condition,  121,  286 

of  concealment,  138 

of  exception,  71 

of  extent  of  loss,  286 

of  fraud,  142 

of  policy,  285 

OPEN  POLICIES,  96 

OPERATION   OF  LAW, 

assignment  by,  223.     See  also  ASSIGNMENT. 

OPINION, 

evidence  of,  134 
statement  of,  140 

OPTION 

to  reinstate,  302 

ORAL.     See  PAROL. 
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ORDER   OF  COURT, 

rectifying  mistakes  in  policies,  106 

ORIGIN   OF  FIRE, 

ascertaining,  69 

OTHER  INSURANCE.     See  DOUBLE  INSURANCE. 
OUSTER   OF  JURISDICTION,  290,  379 
OUTBREAK  OF  FIRE,  244.     See  also  FIRE. 

OVER-INSURANCE,  225—235 

return  of  premium  in,  186.     See  also   DOUBLE   INSURANCE  ;     EXCESSIVE   INSUR- 
ANCE. 

OVERLAPPING 

of  insurances  may  not  constitute  double  insurance,  232 

OVERVALUATION,  234 

fraudulent,  260 

OWNERS, 

description  of,  165 

insurable  interest  of  absolute,  38 

equitable,  38,  41 

legal,  38,  41 

limited,  33—35 


PAPERS, 

no  affidavit  of  ship's,  284 

PARISH  COUNCILS, 

provision  to  be  made  by,  for  extinguishment  of  fires,  435 

PARISH  FIRE   ENGINES  ACT,  1898.  .436 

PAROL, 

contract  may  be  by,  91,  110 

evidence,  when  admissible,  16,  17,  102,  103,  286 

PARTIAL  LOSS,  49,  265.     See  also  Loss. 

PARTICULARS 

in  actions  on  policies,  284.     See  also  ACTION  ON  POLICY. 

PARTICULARS  OF  LOSS,  252—261 
amendment  of,  259 
furnishing,  conditions  as  to,  253,  255 

failura  in,  256 

time  for,  255 

when  liability  repudiated,  256 
sufficient,  254 
verification  of,  257 
waiver  of,  258 

PARTIES 

to  actions  on  policies,  280.    See  also  ACTION  ON  POLICY. 

PARTNERSHIP, 

acting  as  an  insurance  company,  55 

changes  in,  may  affect  validity  of  a  policy,  214 
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PART-OWNERS, 

insurances  by,  38,  271 

PARTY,  THIRD.     See  THIRD  PARTY, 

PAWNBROKERS, 

insurable  interest  of,  44 

liability  of,  for  damage  by  fire,  394 

PAYMENT   INTO  COURT, 
of  deposit,  416,  417 
of  policy  moneys,  296 

PAYMENT   OP  LOSS, 

application  of  the  proceeds  on,  298 
assured  accounting  for,  329 
attachment  of  proceeds  before,  295,  296 
by  mistake,  300,  301,  302 
return  of,  300,  301,  302 
ex  gratia,  297 
form  of,  297 
in  bankruptcy,  296 
interpleader  on,  296 
reinstatement  in  lieu  of,  302 
return  of  excess  on,  300 
to  agent,  296 
to  assignee,  295 
to  assured,  295 

subrogation  of  insurers  on,  313,  316 
under  joint  policy,  295 
when  due,  295 

who  entitled  to,  295,  296.       See    also    ACTION    ON     POLICY  ;      ADJUSTMENT  ; 
ABBITRATION. 

PAYMENT  OF  PREMIUM.     See  PREMIUM. 

PENALTY 

for  false  alarm  of  fire,  435,  437 

for  default  under  Insurance  Companies  Act,  1909.  .429 

for  not  stamping  a  fire  policy,  110 

for  signing  false  balance-sheet,  421 

omitting  auditor's  report  therefrom,  423 

PERFORMANCE 

of  conditions,  extension  of  time  for,  not  waiver,  123 

PERILS 

excepted,  67—71,  100,  126 
in  fire  policy,  61,  100 
marine,  61 

PERIOD.     See  DURATION. 

PERSONALTY, 

calculating  insurable  value  of,  50 

PETITION 

for  amalgamation  of  insurance  companies,  424 — 42G 
for  winding-up  of  insurance  companies,  426,  427 
in  connection  with  deposits,  419 

PICTURES, 

insurance  of.  264 
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PLACE.     See  LOCALITY. 


PLEADINGS 

in  actions  on  policies,  282.     See  also  ACTION  ON  POLICY. 

PLEDGEES, 

insurable  interest,  of,  44 

liability  of,  for  damage  b_y  fire,  394 

POINTS  OF  CLAIM,  282.    See  also  ACTION  ON  POLICY. 

POLICE   RATE, 

payment  of  riot  damage  out  of,  408 

POLICIES, 

classification  of,  !M 

combined,  72,  95 

concurrent,  339 

floaters,  350 

floating,  26,  29,  37,  189 

forms  of,  462—473 

Lloyd's,  367.     See  also  LLOYD'S  POLICY. 

non -concurrent,  339 

not  sulijcrl  I u  average,  339 

reinsurance,  355.     See  also  REINSURANCE. 

specific,  3.'}<> 

subject  to  average,  339 

unvalued,  90 

valued,  97.     See  also  VALUED  POLICY. 

POLICY   BROKER,  Si 

POLICY-HOLDER,  59,  421 

entitled  to  copy  of  accounts,  421 

must  consent  to  an  amalgamation,  426 

petitioning  for  winding-up  the  insurance  company,  427 

rights  of,  as  atrainst  the  deposit,  429 

POLICY  MONEYS, 

conflicting  claims  to,  296 

contribution  and  average,  331.     See  also  CONTRIBUTION. 
indemnification  on  loss,  324 
See  also  AMOUNT  RECOVERABLE  ;  PAYMENT. 

POLICY  OF   FIRE   INSURANCE,  91— 110 

action  on,  279.     See  also  ACTION  ON  POLICY. 
alteration  of,  107 

of  the  risk,  195 

amount  recoverable  under,  263.     See  also  AMOUNT  RECOVERABLE. 
assignment  of,  214,  379 
average,  98 

avoiding  a,  by  breach  of  conditions,  199,  203 
fraudulent  representations,  142 

by  agents,  147 
cancellation  of,  107 
claim  under,  249 
fraudulent,  259 
And  *(•<>  Loss, 
conditions  of,  1 1 1—126 
confirm  lion  of,  100 — 104 
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POLICY  OF  FIRE  INSURANCE— continued. 
contents  of,  99,  100,  373 
description  in,  159 
determination  of,  169 

exhaustion  of,  96 

how  far  affected  by  insurers'  insolvency,  171,  427 
duration  of,  167 

duty  of  good  faith  in  effecting,  127.     See  also  GOOD  FAITH. 
incorporation  of  terms  in,  93,  100 
lapse  of,  176 

loss  under,  237.     See  also  Loss, 
open,  96,  234 

premium  on,  177.     See  also  PREMIUM. 
prohibiting  full  insurance,  235 
rectification  of,  104 
renewal  of,  171,  180 

days  of  grace,  174 
revival  of,  176 
second,  232 
specific,  98 
stamp  duty  on,  109 

penalty  for  no,  110 
total  loss  under,  237 
unvalued,  96,  234 

valid  even  though  certain  statements  untrue,  151 
valued,  97,  234,  263 

variation  between  printed  and  written  parts  of,  101 
void,  108 

when  assured  entitled  to  return  of  premium,  187 
what  is,  109 

may  constitute  double  insurance,  232 

POOR  LAW  AMENDMENT  ACT,  1867, 
provisions  of,  as  to  prevention  of  fire,  436 

POSSESSION 

of  insured  property  after  loss,  insurers'  right  to,  116 

by  insurer  may  be  waiver  of  a  condition  in  policy,  124 

PRACTICE.     See  ACTION  ON  POLICY. 

PRECARIOUS  INTEREST, 
disclosure  of,  32,  136 
sufficient  to  support  an  insurance,  23 

PRECEDENT, 

condition.     See  CONDITION. 

PRELIMINARY  PROOF.     See  PROOF  OF  Loss. 

PREMIUM,  177—194 

acceptance  of,  when  acceptance  of  proposal,  82 

agent  collecting,  125,  179 

amount  of,  178 

assured's  position  when  insurers  decline,  184 

days  of  grace  for  payment  of,  174 

definition  of,  2,  177 

fixing  of,  178 

income  of  insurance  companies  assessable  to  income  tax,  192 — 194 

non-payment  of,  may  be  no  bar  to  proving  in  a  winding-lip,  428 
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PR  EMI  UM — continued. 
payment  of, 

by  agent,  179 

by  cheque,  181 

l>v  instalments,  18G 

by  lessee,  406 

by  mortgagor,  lo7 

by  promissory  note,  181 

by  sri  i  Irmi'iit  of  accounts.  182 

1 1\  si  ranger,  171' 

condition  as  to,  116,  183 

waiver  of,  1 24 
effect  of.  82.  139,  185 
mode  of,  179 

non-,  may  be  no  bar  to  proving  in  winding-up,  428 
notice  for,  185 
on  renewal,  173,  174 
recital  of,  183 
to  agent,  125 

under  mutual  insurance,  177 
receipt  for,  174 

of,  after  notice  of  alteration  in  policy,  109 
return  of,  186 

in  case  of  breach  of  condition,  121 
express  stipulation,  189 
failure  of  consideration,  187 

fraudulent  representation  by  insurers'  agent,  89,  189  , 

illegality,  189  \ 

liquidation  of  insurers  before  loss,  190 
mutual  mistake,  187 
on  surrender,  170 
over -insurance,  8,  188,  189 
risk  not  run,  191 

apportionment  of,  191 
none  in  case  of  express  condition,  192 
fraud,  191 
illegality,  191 

no  failure  of  consideration,  190 
partial  loss,  188 
time  for  payment  of,  174 
under  Lloyd's  policy,  368 
under  mutual  insurance,  177 
when  payable,  183 
who  may  pay,  179 

PREVENTION 

of  fire,  statutes  for,  389,  432 

PRINCIPAL 

bound  by  knowledge  of  his  agent.  130,  148,  150 
except  in  case  of  fraud,  151.     See  also  AGENT. 

PRINTED 

|i.n(s  iif  n,  pulley,  variation  in.  from  written,  101 

PRIVILEGED  COMMUNICATION,  285.    See  also  ACTION  ON  POLICY. 

PRO   EAT A 

condition  of  average,  349 
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PROCEDURE 

in  actions,  279.     See  also  ACTION  ON  POLICY. 
in  arbitrations,  292.     See  also  ARBITRATION. 

PROCEEDS 

of  a  policy, 

application  of,  298 
assignment  of,  218 
when  attachable,  295 

PRODUCTION 

of  documents,  284,  285.     See  also  ACTION  ON  POLICY 

PROFIT  AND  LOSS  ACCOUNT 
of  insurance  companies,  421 

PROFITS, 

insurance  of,  20,  31,  239 

marine  valued  policy,  may  cover  estimated,  3,  50 

PROHIBITED 

articles  brought  on  to  insured  premises,  204,  205 

PROHIBITION 

against  assignment  of  policy,  215 

subject-matter,  213 
full  insurance,  235 
increase  of  risk,  200  ', 
PROOF 

by  policy-holders  in  winding  up,  427,  428 
of  debts  in  winding-up,  429 
of  loss,  50,  238 

in  unvalued  policies,  96 
in  valued  policies,  97,  98 
See  also  ONUS  OF  PROOF. 

PROPERTY, 

meaning  of  term  in  contribution  clause,  229,  335 
what,  may  be  the  subject  of  a  contract  of  insurance,  13, 14 
exceptions,  14,  126,  384 

PROPOSAL,  75—90 

acceptance  of,  81,  83 

answers  to  questions  submitted  by  insurers,  77,  145 

contents  of,  76 

filled  in  by  insurers'  agent,  152 

form  of,  461 

incorporation  of,  in  policy,  93 

when  assured  illiterate,  153 

PROSPECTUSES, 

when  they  may  be  referred  to  to  explain  policy,  94 

PROTECTION  NOTE.     See  COVER  NOTE. 

PROXIMATE 

cause  of  loss,  fire  must  be,  63,  69,  239,  240,  241,  243 

PUBLIC  POLICY, 

when  fire  insurance  contract  against,  14 

PURCHASE, 

of  subject-matter  of  policy,  210.     See  also  ASSIGNMENT. 
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PURCHASER, 

insurable  interest  of,  38,  39 

position  of.  when  subject-matter  is  destroyed  pending  completion  of  contract 
for  sale,  396 


QUEEN   ANNE'S   BOUNTY, 

insurances  in  the  names  of  the  governors  of,  34 
reinstatement  under,  311 

QUESTIONS 

submitted  by  insurers, 

assured's  duty  in  answering,  145 
contents  of,  76 

effect  of,  on  duty  of  disclosure,  77,  129,  145 

when  actually  answered  by  insurers'  agent,  152.     See  also  ANSWERS  ;  DIS- 
CLOSURE. 


RAILWAY  COMPANIES, 

fires  caused  by  locomotives,  exemption  from  liability  for,  389 

liability  of,  as  carriers  for  damage  by  fire,  395.     See  also  BAILEES  ;  CARRIERS. 

RAILWAY  FIRES  ACT,  1905, 
liability  under,  391 
extent  of,  392 
notice  of  claim  under,  392 
particulars  under,  392 

RATEABLE  PROPORTION,  333.    See  also  CONTRIBUTION. 

RATES   OF  PREMIUM, 
how  ascertained,  178 

RATIFICATION 

of  agent's  insurance,  85 — 87 

REALTY, 

rules  for  calculating  insurable  value  ot,  50 

REASONABLE, 

meaning  of,  257 

REBELLION, 

exception  as  to,  68 

REBUILD, 

covenant  to,  effect  of  fire  on,  399 

REBUILDING.    See  REINSTATEMENT. 

RECEIPT,  2 

for  amount  payable  on  loss,  who  may  give,  296 

for  premium.     See  COVER  NOTE. 

for  renewal,  173 

interim.     See  COVER  NOTE. 

RECEIVER 

appointed  by  mortgagee,  insurable  interest  of,  42 
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RECITAL 

in  policy  as  to  payment  of  premium,  effect  of,  183 

RECOVERABLE, 

amount.    See  AMOUNT  RECOVERABLE. 

RECOVERY 

of  policy  moneys.     See  ACTION  ON  POLICY  ;  ARBITRATION. 

RECTIFICATION 

of  mistake,  104 — 107 

of  policy,  full  disclosure  essential  on,  130 

REDUCTION 

of  company's  contracts  instead  of  winding-up,  428 

REFERENCE 

to  arbitration,  287 

to  official  referee,  287 

to  special  referee,  287-     See  also  ARBITRATION. 

REGISTER 

of  members  of  insurance  company,  424 
REINSTATEMENT,  302—312 
assured's  duty  on,  307 
by  asssured,  310 
conditions  as  to,  302,  303 
contract  of,  306 
election  as  to,  303 

mode  of,  304 

waiver  of,  304 

loss  during,  falls  on  insurers,  247,  306 
may  be  measure  of  indemnity,  51 
of  buildings,  305,  306,  308—310 
of  ecclesiastical  property,  311 
of  goods,  305 
on  partial  loss,  302 
on  total  loss,  302 

rent  not  recoverable  during,  unless  specifically  insured,  304 
right  to  claim,  50,  308,  311 

under  Fires  Prevention  (Metropolis)  Act,  1774.  .4,  302,  308 — 310 
value  of,  measure  of  amount  recoverable,  267 
where  obligatory,  302,  303 

REINSURANCE,  355—365 
amount  of,  358 
contribution  clause,  363 
definition  oi,  2,  355 
disclosure  in,  359,  360 
duration  of,  360 

in  cases  of  renewed  original  policies,  361 
incorporation  of  terms  of  original  policy  in,  363,  364 
insurable  interest  in,  23,  45,  358 
liability  under,  361 

amount  of,  363,  364 

condition  that  reassured  is  legally  liable  under  original  policy,  362 

costs  of  unsuccessful  action  cannot  be  added  to,  363 

under  original  policy,  362 
of  a  particular  policy,  355 
of  policies  generally,  356 
original  assured  not  affected  by,  365 
retainer  by  reassured  of  part  of  risk,  358,  359 
treaty  business,  356 
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RELEASE 

by  assured  of  his  rights  against  third  parties  on  loss,  effect  of,  321 

REMAINDERMAN, 

rights  of,  36,  298,  309,  311 

REMOVAL 

of  property, 

condition  against,  116 
effect  of,  on  description,  19 
on  outbreak  of  fire,  244 

REMUNERATION, 
insurance  of,  31 
of  agents,  88 

RENEWAL,  171—176 

daj'S  of  grace  for,  174 

effect  on  contract  of  reinsurance,  361 

good  faith,  duty  of,  on,  173 

how  signified,  173 

insurers'  powers  as  to,  174 

methods  of,  171,  173,  180 

stipulations  as  to,  171,  172 

RENT 

clause,  463 

effect  of,  265 

during  reinstatement,  304 
insurance  of,  20,  239 
liability  for,  after  loss,  400 

REPAIR, 

covenant  for  liability  on  loss  under,  399 

REPAIRS 

on  partial  loss,  302 

REPLACEMENT.    See  REINSTATEMENT. 

REPORT 

of  auditor  of  an  insurance  company,  422,  423 
on  loss,  277 

REPRESENTATIONS, 

fraudulent.    See  FRAUDULENT  REPRESENTATIONS. 
made  during  negotiations  are  continuing,  145 

REPUDIATION 

of  liability,  effect  of,  124,  256 

RESCISSION 

of  policy.    See  CANCELLATION. 

RETURN 

of  policy  moneys  after  payment,  300 

of  premium,  186—192.     See  also  PREMIUM. 

REVENUE 

account  of  insurance  companies,  421 

REVIVAL 

of  lapsed  policy,  176 

RIOT  (DAMAGES)  ACT,  1886.  .328,  408 
subrogation  under,  170,  322,  328,  409 
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RIOT, 

exception  as  to,  69 

RISK, 

alteration  of,  195,  203 

by  change  of  occupancy,  207 

by  fallen  buildings,  203 

by  prohibited  articles  brought  on  the  premises,  205 

used  on  the  premises,  204 
by  structural  additions,  203 
by  use  of  premises,  206 
condition  against,  197 
as  to,  199 

breach  of,  203 
notice  as  to,  200,  201 
made  fraudulently  avoids  the  policy,  196 
sanction  to,  201 

waiver  of,  202 
temporary  character  of,  201 
definition,  2 

duration  of,  167.    See  also  RENEWAL. 
governs  the  amount  of  the  premium,  178 
increase  of,  condition  against,  116 
no,  may  entitle  assured  to  return  of  premium,  187,  188 

RISKS 

usually  insured  against,  94,  95 

RURAL  DISTRICTS, 

provision  to  be  made  in,  for  extinguishment  of  fire,  436 

SAFE, 

condition  as  to  keeping  books  in,  254 

SALE  OF  POLICY.    .See  ASSIGNMENT. 

SALE, 

contract  of, 

distinguished  from  bailment,  164 

position  under,  when  subject-matter  destroyed  by  fire,  396 

verbal,  may  give  insurable  interest,  22 

SALVAGE, 

agreement  as  to  disposal  of,  326 

assured  must  account  for  value  of,  325 

belongs  to  insurers  after  payment  of  loss,  323 

condition  as  to,  326 

effect  on,  of  doctrine  of  subrogation,  314 

when  it  must  be  handed  to  insurers,  319 

SALVAGE  CORPS,  LONDON,  433 
SALVING  PROPERTY,  244 

SANCTION 

of  insurer  to  alteration  of  risk,  201 
waiver  of,  202 

SCOTCH 

insurance  company  carrying  on  business  in  England,  377 

SEAL, 

policy  under,  effect  of,  92,  183 
failure  to  issue,  81 
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SECURED  CREDITOR. 

assured  not,  59,  429 

SECURITIES, 

authorized,  416 

(•\rrp1icm  as  to,  159 

"  SELF-RENEWING  "   CLAUSE,  172 

SEPARATE   INSURANCES 

on  same  subject-matter,  effect  of,  230,  337,  338 

SERVANTS, 

negligence  of,  causing  fire,  62,  66 

policies  against  accidents  to,  combined  with  fire  policies,  73 

SET-OFF.    See  SETTLEMENT  IN  ACCOUNT. 

SETTLED   LAND  ACTS, 
insurances  under.  36 

SETTLEMENT 

deed  of,  of  insurance  companies,  58,  424 
in  account,  payment  by,  182,  369 

of  claim  by  fire  assessor,  277.     See  also  ADJUSTMENT  ;  Loss, 
not  binding  in  cases  of  fraud,  279 
subsequently  discovered  omissions  not  recoverable,  278 

SEVERABLE, 

when  contract  of  fire  insurance.  12 

SHAREHOLDERS 

of  insurance  companies, 
address  book  of,  424 

entitled  to  copies  of  all  accounts,  421,  423 
liability  of,  58 
not  disqualified  for  borough  councils,  54 

SHIPS'   PAPERS, 

affidavit  of,  284 

SIGNATURE 

of  insurer  to  policy,  100,  373 

SILENCE 

not  equivalent  to  waiver,  123 

SKILLED  'WITNESSES, 
evidence  of.  134 

"  SLIP,"  368,  370—372 
action  on,  371 
contents  of,  370 
disclosure  in,  370 
obligations  after  it  is  initialled  by  underwriter,  370 

SLIPS 

attached  to  policies,  101 

SMOKE, 

loss  occasioned  by,  241 

SOLICITOR 

acting  as  an  insurance  agent,  88 

SPARKS 

causing  fire,  63 

from  railway  engines,  390 
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SPECIAL  REFEREE, 

reference  to,  287.     See  also  ARBITRATION. 

SPECIFIC 

description  of  subject-matter,  15 
performance,  effect  of  subrogation  on,  318 
policy,  98,  339.     See  also  CONTRIBUTION. 

SPONTANEOUS 
combustion,  65 
fermentation  or  heating,  exception  as  to,  68 

STABLE-KEEPERS, 

insurable  interest  of  livery,  44 
liability  of,  394 

STAMP  DUTY 
on  policy,  109 
on  a  foreign  policy,  384 

STATEMENT 

as  to  capital  of  incorporated  insurance  companies,  99,  424 

of  claim  in  action  on  policy,  282 

of  defence  in  action  on  policy,  282,  283 

STATEMENTS 

during  negotiations.     See  FRAUD  ;  MISREPRESENTATION. 

STATUTE  OF  FRAUDS,  91 

STATUTORY  DECLARATION, 

when  required,  258 

STAY  OF  ACTION,  289 

application  for,  291.     See  also  ACTION  ON  POLICY;  ARBITRATION. 

STEAMSHIP, 

insurance  of,  against  fire,  197 

STIPULATIONS 

in  a  policy.    See  CONDITIONS. 

STOCK-IN-TRADE, 

insurances  on,  15,  26,  95 

"STORED  OR  KEPT," 
meaning  of  the  term,  205 

STOVES, 

condition  as  to,  464,  468 
question  as  to,  76 

STRUCTURAL 

addition  or  alteration,  condition  as  to,  203 

SUB-AGENTS, 

appointment  of,  88 

SUBJECT-MATTER   OF  INSURANCE,  13—20 

abandonment  of,  319 

alteration  of,  195 

assignment  of,  209.     See  also  ASSIGNMENT. 

assured's  interest  in,  condition  as  to,  31,  165 

description  of,  in  policy,  99,  157 

inaccuracy  in,  159 

locality  of,  161 

user,  163 
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SUBJECT-MATTER   OF    INSURANCE— continued. 
destruction  of,  237 

at  tli<>  dale  of  effecting  the  insurance,  27 

may  entitle  assured  to  return  of  premium,  187 

distinguished  from  the  subject-matter  of  the  contract  of  insurance,  13 
double  insurance  of,  225 

when  covered  by  fire  and  marine  policies,  225 
intention  to  alter,  should  be  stated  in  policy,  196,  197 
locality  of,  18 

does  not  govern  the  law  by  which  the  contract  is  determined,  383 

may  be  fixed,  18 

may  be  transitory,  18,  19 
salving,  244,  319 

same,  insured  by  different  persons,  230,  337,  338 
subrogation,  insurers'  rights  on,  as  to,  319 
substitution  of  other,  15,  26 

value  of,  taken  into  account  in  ascertaining  loss,  266,  268 
what,  may  be  the,  14.  95,  159 

SUBMISSION  TO  ARBITRATION, 

effect  of  policy  as,  291.     See  also  ARBITRATION. 

SUBROGATION,  313—324 

arises  subsequent  to  payment  of  loss,  316 

when  assured  has  received  full  indemnity,  246,  313,  314 
clauses  in  Canadian  mortgage,  318 
definition  of,  313,  314 
doctrine  of,  314 
effect  of,  323 

in  cases  of  indemnification,  324 
rights  of  insurers  on,  317 

arising  out  of  contract,  317 

tort,  317 
enforcement  of,  320 

obligations  of  assured  on,  321 
manner  of  vesting,  320 
over  subject-matter,  319 
under  a  valued  policy,  323 

SUBSCRIPTION  OP  POLICY.    See  SIGNATURE, 

SUBSTITUTION 

of  other  subject-matter,  15 

effect  of,  on  the  insurable  interest,  26 

SUBTERRANEAN  FIRE, 

exception  as  to,  69 

SUCCESSIVE  LOSSES,  247 

SUING  ON  POLICY,  279.    See  also  ACTION  ON  POLICY. 

SURETIES, 

insurers  distinguished  from,  9 

SURRENDER   OF  POLICY,  170 
SURROUNDINGS.    See  ADJACENT  BUILDINGS. 

SURVEY 

by  fire  assessors,  277 
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SURVEYOR, 

diocesan,  34,  35 

SUSPENSION 

of  claim  for  loss  during  war,  385 
of  policy,  171 


TAXATION 

of  premium  income,  192 — 194 

TEMPEST, 

exception  as  to,  69 

TENANT 

by  the  curtesy  or  dowress,  insurable  interest  of,  42 
covenant  by,  in  lease,  to  insure,  402 — 407 
for  life,  insurable  interest  of,  35,  37,  42 

application  of  Gambling  Act  to,  272 

dealing  with  policy  moneys  on  loss,  298 

reinstatement  by,  311 
insurable  interest  of,  44,"  231,  269 

contribution  when  the  landlord  has  also  insured,  336 
insuring  the  rent,  20 
in  tail,  insurable  interest  of,  42 
joint,  insurable  interest  of,  38 

liability  of,  for  loss  or  damage  by  fire,  under  covenant  to  repair,  3,  231,  269 
position  of,  on  destruction  of  the  demised  property,  398 

TENANTS  IN  COMMON, 

insurable  interest  of,  38 

TERM 

of  a  policy  of  insurance, 
commencement  of,  167 
duration  of,  167 
expiration  of,  169 
renewal  of,  171.    See  also  DURATION  OF  POLICY. 

TEST 

of  accuracy  of  description,  16 
statement,  139 
of  condition  precedent,  116 
of  contract  of  insurance,  4 

THEFT, 

loss  by,  during  fire,  242 

in  combined  policies,  73 

THIRD  PARTY, 

liability,  20,  45,  387—409 

procedure,  reinsurers  cannot  be  brought  in  under,  362 

TIME 

for  commencement  of  action  on  policy,  281.     See  also  ACTION  ON  POLICY. 
for  notice  of  loss,  250 
for  particulars  of  loss,  255 
for  payment  of  premium,  183 
for  renewal  of  policy,  167,  174 


TITLE, 

transfer  of.     See  ASSIGNMENT. 
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TORT-FEASORS, 

effect  of  a  release  given  by  assured  to,  322 

TORT, 

liability  for.  388.     Sec  also  LIABILITY  APART  FROM  INSURANCE. 
rights  in.  accruing  to  insurers  on  subrogation,  317 

TOTAL  LOSS 

of  subject-inal  tcr,  237,  265,  325 
under  policy.  237,  265. 
See  also  Loss. 

TRADE   FIXTURES, 
insurances  on,  95,  308 

TRANSFER 

of  insurable  interest,  29 

of  business  of  an  insurance  company.  424.     See  also  AMALGAMATION. 

of  contract  of  fire  insurance,  requisites  for,  11 

of  deposit  in  Court,  application  for,  418 

of  policy  of  fire  insurance,  214.     See  also  ASSIGNMENT. 

of  subject-matter  of  a  policj%  209.    See  also  ASSIGNMENT. 

TRANSIT  OF  GOODS, 

liability  of  carriers  for  damage  by  fire  during,  394,  395 

TREATY  BUSINESS,  356.    See  also  REINSURANCE. 

TRESPASSER 

has  no  insurable  interest,  43 

TRIAL  OF  ACTION,  285.    See  also  ACTION  ON  POLICY. 

TRUST, 

creation  of,  affecting  the  subject-matter  of  a  policy,  213 

TRUSTEE 

in  bankruptcy,  rights  of,  224,  256,  280,  296 
insurable  interest  of,  39,  42 

application  of  Gambling  Act  to,  272 


UBERRIMA   FIDES 

in  contracts  of  fire  insurance,  5,  9,  127,  132.     See  GOOD  FAITH, 

ULTRA    VIRES, 

return  of  premium  when  policy  issued,  189 
when  fire  insurance  contract  is,  58 

UNDERINSURANCE, 

amount  of  loss  recoverable  in,  237,  265,  349—354 

UNDERWRITER, 

action  against,  281 

annual  statement  to  be  furnished  to  Board  of  Trade,  424 

application  of  Assurance  Companies  Act,  1909,  to,  419.  424 

audit  of  accounts  of,  424 

bankruptcy  of,  429 

carrying  on  fire  insurance  business,  57,  367 

concealment  by,  128 

definition  of,  54.  f,7 
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UNDERWRITER— continued. 
deposit  in  Court  by,  415,  419 

alternative  to  making,  419 

rights  of  policy-holders  to,  on  bankruptcy  of,  429 
insuring  with  knowledge  of  previous  loss,  28 
liability  of,  on  loss,  376 

limitation  of,  60 
Lloyd's,  367 
policy  signed  by,  373 
"  slip  "  initialled  by,  368,  370.     See  also  LLOYD'S  POLICY  ;  SLIP. 

UNLAWFUL  INSURANCE.    See  ILLEGAL  INSURANCES. 

UNOCCUPIED  BUILDING, 

condition  as  to,  207 

UNTRUE  STATEMENTS 

by  assured  in  effecting  the  policy,  effect  of ,  142.   See  FRAUD  ;  MISREPRESENTATION. 

UNVALUED  POLICY,  96,  234 

amount  recoverable  on  loss  under,  264.     See  AMOUNT  RECOVERABLE. 

URBAN  DISTRICTS, 

provision  to  be  made  in,  for  extinguishment  of  fire,  435 

USAGE   OF  LLOYD'S, 
how  far  binding,  369 

USE 

of  buildings,  condition  as  to,  in  policy,  206 

of  prohibited  articles  on  premises,  condition  as  to,  205 

USER 

of  subject-matter,  condition  as  to,  163,  198,  205 
what  amounts  to,  206 

USUAL 

conditions  in  a  policy,  116 
covenant,  covenant  to  insure  not,  403 

USURPED  POWER, 

exception  as  to,  68 


VACANCY.    See  OCCUPANCY  ;  UNOCCUPIED  BUILDING. 

VALIDITY 

of  assignment  of  a  policy,  requisites  to,  215,  217 

depends  upon  the  law  governing  it,  384 
of  policy,  111 

when  certain  statements  are  untrue,  151 

VALUATION 

distinguished  from  arbitration,  291 
for  purposes  of  valued  policies,  234 

VALUE   OF  SUBJECT-MATTER, 

indemnity  measured  by,  266,  268.     See  also  AMOUNT  OF  INSURANCE  ;  Loss. 
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VALUED  POLICY,  97,  99,  234 

advantages  of,  50,  51,  97 

amount  ol  'interest  need  n<>l  lie  proved,  51,  263 

except  on  partial  loss,  52,  265 
ainoiml  recoverable  on,  263,  265 
legality  of,  us,  235 
objections  In,  (.)7 
overvaluation  in,  effect  of,  234 
subrogation  of  insurers  under.  323 

VARIATION 

between  writing  and  print,  101 

VENDOR 

and  purchaser,  position  of,  after  fire,  210 — 213,  396 — 398 

insurable  interest  of,  38 

unpaid,  still  retains  an  insurable  interest,  39,  211.     See  also  PURCHASER. 

VERBAL  CONTRACT, 

sufficient  to  found  an  insurable  interest,  22 

VOID  POLICY,  107,  108 

on  non-di  cl.i  ;ure,  128,  130 
return  of  premium  where,  187,  189 

VOLCANIC  ACTION, 

exception  as  to,  69 

VOLUNTARY  PAYMENTS 

by  assured,  238 
by  insurers,  297 
by  reinsurers,  361 
by  third  parties,  329 

VOLUNTEER  FIRE  BRIGADE, 

position  of,  436 


WAGERING  CONTRACTS.    See  GAMING  CONTRACTS. 

WAIVER 

by  insurer's  agent,  1 50 
of  avoidance  of  policy,  109 
of  breach  of  conditions,  123 

by  agents,  125 

sanction  to,  202 

of  conditions  of  policy,  184,  185 
of  election  to  reinstate,  303 

of  inquiry  as  to  loss,  disentitles  insurer  to  return  of  money  paid,  302 
of  lapse  of  policy,  176 
of  neces  i(     "I  disclosure,  150 
of  notice  of  claim  for  loss,  252 
of  particulars  and  proof  of  loss,  258 
of  sanction  to  breach,  202 

effect  of,  on  reinsurance,  363 

WALLS, 

fall  of,  241.    See  also  FALLEN  BUILDINGS. 

WAR, 

condition  as  to,  68 

effect  of,  on  contract  of  insurance,  384 
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WAREHOUSE, 

removal  to,  condition  as  to,  95 

WAREHOUSEMAN, 

insurable  interest  of,  44 
insurances  by,  85,  270,  336,  337 
liability  for  damage  by  tire,  394 

WARRANT  OF  BOARD  OF  TRADE 

for  payment  of  deposit,  416,  417 

WARRANTY 

in  policy,  116,  197 

of  statements  by  assured,  142.     See  CONDITION. 

WATER, 

damage  by,  241 

WHARFINGERS, 

insurable  interest  of,  44,  95,  230,  231 
insurances  by,  85,  270,  336,  337 
liability  for  damage  by  fire,  394 

by  custom  of  London,  395 
suing  on  policy,  280 

WIFE, 

insurable  interest  of,  42 

WILFUL  BURNING.     See  AKSON. 

WIND, 

change  of,  effect  of,  243 

WINDING-UP 

of  insurance  companies,  426 — 429 
liability  of  shareholders  in,  58 
petition  for,  426 
proof  by  policy-holders  in,  428 

of  debts  in,  429 

reduction  of  company's  contracts  instead  of,  428 
statutory  deposit,  rights  of  policy-holders  to,  in,  429 
when  it  may  take  place,  427 

WITNESS, 

expert,  evidence  of,  134 

WORKMEN, 

liability  of,  for  damage  by  fire,  394 

WORKMEN'S  COMPENSATION  ACTS, 

policies  under,  combined  with  fire  policies,  74 

WRITING 

compared  with  print,  101 

how  far  requisite  for  contract  of  fire  insurance,  91 

WRONGDOER,    See  TORT. 


YEAR, 

expiration  of,  168 
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